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No. 9281. 


THE State OF LovurstaANa vs. THOMAS SWEENEY. 

‘ This Court has no jurisdiction to review facts submitted to a jury in a criminal case, so as 
to determine of the correctness or incorrectness of their verdict. 

Applications for a new trial, on the ground of newly discovered evidence ought not only to 
set forth the proper averments, but should also be verified by oath. 

Objections to the charge of the trial judge to the jury, unless made at the time when the 
same is given and unless properly presented by bill of exceptions, will not be considered 
on appeal. 

PPEAL from the Criminal District Court for the Parish of Orleans. 
“ Baker, J. 
M. J. Cunningham, Attorney General, for the State, Appellee. 
Henry C. Castellanos and A. Gastinel, for Defendant and Appellant. 
The opinion of the Court was delivered by 
BERMUDEZ, C.J. The defendant was prosecuted for murder and 


convicted of manslaughter. From the verdict and judgment thereon 
sentencing him to fifteen years at hard labor, he appeals to this Court. 
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The record contains one bill of exception, taken to the refusal cf the 
District Judge to grant a new trial. P 

The bill sets forth no right and no grievance. It does not even aver 
that the motion for a new trial was well founded aud that the judge 
erred in overruling it. . 

The motion, which is attached to the bill, is based on six grounds. 
four of which attack the verdict of the jury and relate to matters of 
fact, which were exclusively within the province of that body, with 
whose action this Court has no power to interfere. 

If it were true, as charged, that the jury disregarded the testimony 
of unimpeached and disinterested witnesses and the charge of the court, 
and did not give the defendant the benefit of any reasonable doubt, the 
defendant, on satisfying the District Judge, would have been allowed 
a new trial. It seems, on the contrary, that although his complaint 
was urged by able counsel, he failed to convince the judge that the 
jury had not done him justice. 

The District Judge could have granted a new trial, if the verdict was 

os contrary to the evidence, for he has authority to consider the verdict 
and review the facts, to test its correctness. Although he cannot com- 
ment upon the facts before the jury, prior to verdict, still he has* the 
right after verdict to decide whether the facts proved, justified or not 
the verdict; and, accordingly, to refuse or grant a new trial. Where 
he refuses such motion, this Court, in the exercise of its appellate juris- 
diction, is powerless to grant any relief from the effect of such ruling, 
even if the same were erroneous. ; 

The constitutional prohibition lies to the exercise of the jurisdiction 
of this Court to find questions of fact which were submitted to and 
found by the jury. As this Court was never designed to pass upon 
questions of fact, as a jury .is called upon to do, in other words, to 
pass upon the guilt or innocence of the accused, it cannot, under any 
circumstances, review the verdict of a jury touching such guilt or 
innocence. This Court has already so held at least twice—32 Ann. 
844; 33 Ann. 1016. 

To say that the District Judge erred in overruling the motion for a 
new trial, would actually be sitting on the case as the jury has done, 
taking cognizance of the facts proved on‘the trial—acquit or convict— 
which cannot be done. 

The fifth ground is that, since the trial, the defendant has been ! 
placed in possession of evidence, represented as material, and that had 

“the same gone to the jury, the verdict which they returned would not | 
have been brought in, 
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The motion is not sworn to in this particular. The averment is not 
even made, that the evidence could not have been procured by due 
diligence for the trial; that the witness named is within the reach of 
the court and, if heard, would swear to the fact stated in the motion, 
as newly discovered.  Specifie ave:ments, verified by oath, were 
indispensable. 

The sixth and last ground is, that the District Judge erred in charg- 
ing the jury as he did. 

If the charge be, as claimed, insufficient or erroneous, it should have 
been objected to, when given. This the accused did not do. It seems 
to have been complained of for the first time, only in the motion for a 
new trial, which was too late. 

Judgment affirmed. 








No. 9199. 


F. A. LAMBERT Vs. PIERRE SALoy. 

Ina pursuit by numerous creditors of their common debtor's property, the creditor, who 
has recourse to a revocatory action in order to annul a fraudulent transfer of his property 
by the debtor, will obtain no preference over the other creditors, by reason of his revoca- 
tory action, if it appears from the evidence that the attacked transaction was not only 
fraudulent but also simulated and unreal. In such a case the creditors who ignored 
the pretended transfer and who proceeded by attachment will have priority. 

Afcreditor’s claim for vendor's privilege will not be recognized if he has allowed the goods 
on which he claims the same to be sold confusedly with a mass of other things belonging 
to his purchaser, and if he fails to identify his goods. 


/ PPEAL from the Civil District Court for the Parish of Orleans, 
Fa Houston. J. 


Singleton, Browne and Choate for Plaintiff and Appellee. 
Chas. Louque on the same side. 
F. D. Cretien, A. Voorhies, R. G. Harris and A. Shaw contra. 


The opinion of the Court was delivered by 

Pocnté, J. This controversy involves the question of a proper distri- 
bution of the funds realized from the sale of the defendant Saloy’s 
property, consisting of a piece of immovable property and ‘of a stock 
of goods, which had been attached by several of his creditors, and 
which was sold by the sheriff in execution of numerous judgments ren- 
dered against sai:l defendant. 

The main contention hinges on the claim of the appellant Firmin 
Pintat who urges a right of priority over the proceeds by reason of 
a revocatory action which he had instituted for the nullity of a fraudu- 
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lent transfer made by the defendant of all his property to his brother- 
in-law, a few days before the first legal proceedings were instituted 
against him. 

Pintat’s action resulted in a judgment annulling the sale, on the 
ground of its fraudulent character; but, in the meantime, the other 
creditors of Saloy, treating his pretended transaction to his brother-in- 
law as a bald simulation and as an absolute nullity, had proceeded 
against the property, some by attachment and others by sequestration. 


The pivotal question in that branch of the case involves a decision 
of the real character of the transaction between the defendant, Saloy, 
and his brother-in-law. 


The appellant, Pintat, contends that the transaction was a real but a 
fraudulent sale, by the effect of which the property went out of the pos- 
session of the debtor, and beyond the reach of his creditors, until it 
was returned to his ownership, and became subject to his creditors 
action, under the effect of the judgment rendered on his revoecatory 
action. Hence, his contention for payment by preference over all the 
other creditors. 

Appellees, on the other hand, contend that the transaction between 
the debtor and his pretended vendee was a mere simulation and con- 
veyed no title to the pretended purchaser, and that, therefore, the at- 
taching creditors should be paid, as the District Judge decided, in the 
order of their respective attachments. 

This contention finds ample support in the evidence which shows to 
our entire satisfaction, that the transaction of September 23, 1883, be- 
tween Saloy and his brother-in-law, was a mere scheme to screen the 
dishonest debtor’s property from the pursuit of his creditors, and that 
neither party ever intended that the pretended sale should transfer any 
part of the property to the ownership or possession and control of the 
pretended purchaser. We are thoroughly satisfied that there was no 
valid consideration for the pretended sale, and that the ostensible pur- 
chaser never considered himself as the owner of any portion of the 
property which he himself values at $6,000, and which he pretends to 
have purchased for $1,000, represented by a promissory note of Saloy, 
which he held. The District Judge correctly held the transaction as an 
aksolute nullity, the fraudulent character of which can only be equaled 
by the boldness of the conception. 

It is, therefore, clear that, as the debtor had not been divested of his 
“ownership, or of his possession of the property, no effect could follow 

the revocatory action of appellant, and that he was entitled to no pre- 
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ference in consequence thereof. The property was, therefore, duly and 
legally affected by the other creditor’s attachments, in the order of their 
dates, and appellant’s only privilege is derived from the attachment 
which he himself sued out after the property had been formally sur- 
rendered to Saloy’s creditors by the pretended purchaser, who discov- 
ered that it was not safe for him to carry further the weight of Saloy’s 
iniquitous and fraudulent designs. 


We find no error in the judgment appealed from on the score of 
the preference which is allowed to the suing creditors over Pintat, the 
appellant. 


But his complaint of the erroneous recognition of a vendor’s privilege 
in favor of John Jacob is well founded. Under our analysis of the 
evidence it is clear that Jacob utterly failed to legally identify the 
goods on which he claimed a vendor’s privilege, which he had sold to 
Saloy, and which were sold by the sheriff confusedly with a mass of 
other things belonging to Saloy. (C. C. 3228). As Jacob, who inter- 
vened for the purpoee of enforcing his alleged vendor’s privilege, had 
sued out no attachment or other conservatory writ, he is an ordinary 
judgment creditor, and must yield to Pintat under the effect of the 
latter’s attachment. 


The judgment appealed from is therefore amended in so far as it gives 
any preference to John Jacob over Firmin Pintat; the claim of said 
Jacob is hereby reduced to the rank of an ordinary judgment, to be 
paid after the claim of the appellant, Pintat, in case there be sufficient 
funds for the payment of the same. And it is ordered that said judg- 
ment as thus amended be aflirmed, costs of appeal to be paid by John 
Jacob. 


Rehearing refused. 








No. 9271. 
THE STATE OF LOUISIANA Vs. PHILIP REILLY. 


Where a party convicted of stealing certain movable property of a railroad company, ap- 
peals from the sentence imposed therefor, anu bases his appeal solely on the ground 
that the corporate existence of such company was not proved on the trial, though averred 
in the indictment. it amounts in effect to a contention that he was convicted on insufti- 
cient evidence, and in the absence of a bill of exception taken on the trial with respect 
to said alleged omission, or of any charge asked of the judge touching the effect of said 
omission, this Court is without power to inquire into this matter of fact, and to consider 
evidence on the point where taken on a motion for a new trial. 
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PPEAL from the Criminal District Court for the Parish ef Orleans. 
Baker, J. 





M. J. Cunningham and Lionel Adams, for the State, Appellee. 
Wm. R. Whittaker, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of stealing a caddy of tea 
from the Texas and Pacific Railway Company and sentenced to one 
year’s imprisonment at hard labor, and appeals. 

His complaint is that no proof was made on the trial of the exist- 
ence of such a corporation; or in other words we are asked to relieve 
him because he was convicted, as he alleged, on insufficient evidence. 

Considering that our jurisdiction does not extend to questions of fact 
in criminal cases, it is difficult to perceive how we can determine the 
issue thus presented. 

Upon the trial of the case no question was raised as to the admissi- 
bility or sufficiency of the evidence on this point. It was only in a 
motion for a new trial that the alleged omissions was first urged and 
sought to be established. 

In order to give this matter a proper judicial consideration we would 
first have to address ourselves to a question of fact, that is whether 
there was any proof upon the trial touching the existence of this cor- 
poration, and if from an examination of the evidence we found that 
there was no evidence or insufficient evidence on this point, then we 
would be in a position to determine the next question—whether the 
absence or insufficiency of this proof invalidated the verdict. 

We are satisfied that under the constitutional restrictions we cannot 
go into this inquiry with respect to the fact in question with the record 
as it now presents the matter at issue. State vs. Polite, 33 Ann. 1016. 

Nor do we see how the legal question which we are asked to deter- 
mine can be properly considered by us in the absence of any proceed- 
ing or motion during the trial to so shape the matter as to make it 
present but a question of law for the determination of this Court. 

This we conceive could only have been done by asking the trial judge 
to instruct the jury that, unless the existence of the alleged corpora- 
tion in which the ownership of the goods was laid was proved, the 
jury must acquit. Had such instructions been asked and refused, and 
a bill cf exceptions taken to such refusal, a legal question would have 
been properly before us for decision. 

We have no power to go into an examination of the evidence to 
arrive at the fact upon which this question of law purports to be 
founded. And under the circumstances we are powerless to afford the 
relief asked. 
Judgment affirmed. 
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No. 9253. 
L. D. Datcour vs. C. P. McCAN ET AL. 


Where two defendants were joiutly sued for a claim exceeding two thousand dollars and 
judgment was rendered as prayed, and only one appeals, the Supreme Court has jurisdic- 
tion, although the appellant is liable only for one-half and that half is less than the ap- 
pealable sum. 

The holder by transfer of tickets, consisting of paste-boards bearing no date and no pro- 
inise to pay. but figures calling for an amountof money, issued to plantation laborers for 
labor, issued by one of the partners without the knowledge or consent of his co-partner, 
cannot recover against the latter, in default of proof of actual indebtedness by the part- 
nership to such of his transferrers, and of a bona fide transfer from the original creditor to 
him. 

Labor tickets, thus issued, are not written evidences of indebtedness, binding on the alleged 
debtor, and the indebtedness of the planter must be proved by competent evidence. 


PPEAL from the Civil District Court for the Parish of Orleans. 
i Monroe, J. 


R. T. Beauregard and H. Chiapella for Plaintiff and Appellee. 


Assignment of an incorporeal right may be made verbally. All verbal contracts are valid, 
unless expressly required to be reduced to writing. Succession of Delassize, 8 Rob. 260 ; 
Hughes vs. Harrison et al., 2 La. 89-92; Gray vs. Trafton, 12 M. 702. 

In the transfer of credits, rights or claims toa third person, the deliyery takes place between 
the transferrer and transferee by the giving of the title. R.C.C. 2642. 

The tradition of incorporeal rights is to be made either by the delivery of the titles and of 
the act of transfer, or by the use made by the purchaser, with the consent of the seller. 
R. C. C. 2481. 

Notice to the debtor is only required as to third persons. 30 A. 386, Pinard vs. George; R 
C. C. 2643. : 

Where one, by his words or conduct, wilfully causes another to believe in the existence of a 
certain state of things, and induces him to act on that belief, so as to alter his own pre- 
vious position, the former is concluded from averring against the latter a different state 
of things as existing at the same time. Marsh vs. Smith, 5 Rob. 523, and authorities 
there cited ; Pigelow on Estoppel, p, 473. 

When there is no agreement respecting administration in the act of partnership, the part- 
ners are supposed to give reciprocally to each other the power of administering one for 
the other. What one does is valid even for the share of his partners without receiving 


their approbation. * * : every partner has a right to bind his partners to 
« contribute with him to the expenses which are necessary for the preservation of the things 
of the partnership. _ ¥ * R. C. C. 2870. 


A partner cannot plead ignorance of the acts of his co partner, nor of his business manager. 
when acting within the scope of his authority. 6R.97; 3 R. 256; 1 A. 432; 5A. 532. 

In an ordinary partnership, if one partner contracts without authority from the other, and 
the partnership is benefited, all partners will be bound jointly. Lagan vs. Cragin, 27 
A. 353; R. C. C. 2874. 


Rouse & Grant for Defendant and Appellant. 

A memorandum, such as the so-called laborer’s ticket sued on in this case, having no date, 
containing no promise to pay a sum certain to any particular persor, at a time certain, is 
not a note or bill, negotiable under the law merchant, nor is it assignable by delivery. 

Story on Promissory Notes, pp. 1, 16, 19. 
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Proof cannot be received to create a note out of such memorandum, where the ambiguity is 
thus patent. Peake’s Evidence, Chap. 2, § 5; Turnbull vs. Cureton, 9 M. O. S. 39. 


A note or bill made by an agent, in his own name, does not bind the undisclosed principal. 
Daniels vs. Burnham, 2 L. 243; Cragin vs. Lovell, 111 U. S. 194. 


One joint owner of a plantation cannot bind the other by any contract made, either in his 
own name, or that of the agricultural partnership, unless it be made by the managing 
partuer pursuant to special powers conferred by the articles of partnership, which have 
been duly recorded, or unless it be shown that the partnership has been benefited 
thereby. C. C. 2872-4, 2875. 

In such cases, the burden of proof of authority; and of the consideration, rests upon the 
plaintiff. Dumatrait vs. Gay, 1 R. 62. 


Payment of one of several unauthorized contracts, does not stop a defendant from disputing 
the others. Ibid. 


A managing partner who has not special authority, cannot bind the firm by an agreement 
to pay the debt of a third person. 


Nor is parol evidence admissible to prove such an agreement. R.S.§1443; Merz vs. Labu- 
zan, 23 A. 747; Levy vs. Dubois, 24 A. 401. 

Delivery of a memorandum of an account does not operate as an assignment of the account 
to the holder of the memorandum. 

A creditor who has disabled himself from producing the obligations sued on, by delivering 
them to a third person and taking his individual receipt for them, cannot show the 
amount due on them by parol evidence. . Adams vs. Gaynard, 5 N, S. 249 

The superior evidence must have been lost or destroyed without the fault of the creditor, to 
entitle him to offer inferior. Stockdale vs. Escaut, 4 M. 564. 

And the defendant, if the evidence is supposed to be in his possession, must have been called 
upon to produce it. Erwin vs. Porter, 6 N.S. 167, 388; Williams vs. Benton, 12 A. 91. 

Where the amount of any obligation to pay money is expressed in figures, proof must be 
made that it was given for the amount so expressed. R. S. § 1458. 

Obligations issued to be used as money, for a less sum than five dollars each, are null and 
void under Section 887 of the Revised Statutes,.which forbids any person to make or 
receive them under pain of a penalty of twenty-five dollars. 

The giving of a receipt for this class of prohibited paper, or creating a new obligation based 
upon them, does not relieve the transaction of the taint of illegality. Cotton vs. Brien. 
6 R. 115; Davidson vs. Lanier. 4 Wallace, 4473 Brown vs. Tarkington, 3 Wallace, 337; 
Boutner vs. Yarborough, 12 A. 249. 

The illegality of a part of a transaction taints the whole, and Courts of justice will not ad- 
just the balance of profit and loss between joint adventurers in iniquity Chatter vs. 
Becket, 7 Teun. R. 201; Bird vs. Appleton, 8 Tenn. R. 542; John DeBersti vs. Paige, 
36 N. Y.537; Pettit vs. Pettit, 32 Alabama, 288; Collins vs. Murrell, 2 Metcalf (Ky.), 163. 

It is only when the party seeking to enforce the illegal agreement, is not himself a wrong- 
doer, that courts will separate the good from the bad. Bank etal. vs. King. 44 N. Y. 87. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 
MANNING, J. The prayer of the plaintiff is that the two defendants 
be jointly condemned to pay him $2,480.35. Judgment was rendered 
~as prayed, and a remittance of a small sum having been made, the 
judgment was reduced to $2,425. M’Can alone appeals. 
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The motion to dismiss is on the ground that the judgment being 
against two defendants jointly, one of whom is content therewith, the 
amount in dispute quoad the appellant is only $1,212.50. 

It is true that each defendant is liable for one-half of the demand 
alone but the whole is in dispute. Each item of the whole is contested 
in order to reduce the amount or altogether extinguish it. If the judg- 
ment had rejected the whole, the plaintiff could unquestionably have 
appealed. His demand was for over two thousand dollars. He must 
prove the whole in order to obtain a judgment for any part against the 
appellant. 

The judgment that we should render, if we agreed with the lower 
Court, would be for $2,425, although the appellant could only be held 
to pay one half of it. Suppose one of the defendants had confessed 
judgment, the examination of the case as to the other involves the ex- 
amination of the whole claim. The point has been ruled several times 
adversely to the mover. Lartigue v. White, 25 Ann. 291 and 325; 
State ex rel. Sc. Bd. v. Cousin, 31 Ann. 297; State ex rel. St. Cyr. v. 
Jumel, 34 Ann. 201. 

The motion is refused. 

Chief Justice Bermudez and Justice Todd dissenting. 


DISSENTING OPINION. 

BERMUDEZ, C. J. In order to determine the question of jurisdiction 
ofa Court of original jurisdiction, the rule is simply, to ascertain whether, 
at the bringing and decision of the suit, the Court had authority to de- 
termine it, on its merits, for the plaintiff. 

The rule is analogous to test the jurisdiction of an appellate court, 
namely: Whether at the date of the appeal, the court to which the 
appeal is returnable, had jurisdiction over the matter. ‘The question of 
subsequent investiture and that of a fund to be distributed, do not arise 
in the case. 

The matter in dispute is the thing contended for,—the bone of con- 
tention—whi¢h, on a trial of the merits, the court can allow or refuse, as 
the evidence and the law may authorize. 

The matter in dispute, the bone of contention, between the plaintiff 
and the defendant appellant, is a claim for $1,212.50. 

If this Court can render a judgment on a matter exceeding $2,000, it 
would either affirm, reverse, or amend the judgment of the lower Court. 

How could this be done in the absence of the defendant, who has not 
appealed and who would thereby be either condemned, or relieved in 
whole, or in part? 
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The conclusion is irresistible that the matter in dispute, in this case, ab 
initio and to the present day, has been and isaclaim of $1,212.50, against 
the appellant and that, under no contingency, can this court render a 
judgment, even if to the full of plaintiff’s demand, as to appellant, for 
more than that amount. 4 R. 319. 

The anthorities to which the appellant refers are in cases in which 
the appellate court could have rendered in favor of the plaintiff, against 
the appellant, judgment for an amount within its jurisdiction. They 
have therefore no bearing upon a case like the present one, in which 
no valid judgment, for an amount exceeding $2,000, can be rendered 
under the pleadings, unless ultra petitum. 

Justice Todd concurs in this opinion. 





ON THE MERITs. 


Pocnk, J. Charles P. McCan, one of the defendants, has taken this 
appeal from a judgment rendered against him and his co-defendant, 
Alphonse C. Reggio, in the sum of $2425 20, on a claim of plaintiff, as 
a-holder of labor tickets or evidences of indebtedness issued in favor 
of laborers of the defendants, as joint owners of the “‘ Promised Land 
Plantation,” in Plaquemines parish, and as ordinary partners in the cul- 
tivation of said plantation. 

Plaintiff alleges that he is a store-keeper in the neighborhood of said 
plantation, and that in exchange for goods sold and delivered to labor- 
ers on the defendants’ plantation, a number of labor tickets of different 
denominations and amounting together to the sum which he claims 
were transferred to him by the defendants’ laborers, with the know]- 
edge and consent of said defendants; that at the request of one of the 
partners, Alphonse Reggio, he surrendered a large number of tickets 
thus received and held by him, amounting in the aggregate to $1751 835, 
for which he holds the receipt of said Reggio, and that for the balance 
he still holds a number of the tickets as above stated, which he aunexes 
to his petition. 

The defence is a general denial. 

The undisputed facts in the case are as follows: 

From June, 1882, to February, 1883, Charles P. McCan and Alphonse 
C. Reggio, who were joint-owners of the “‘ Promised Land Plantation,” 
cultivated the same as ordinary partners under a verbal agreement, 
which stipulated in substance, that the management of the labor and 
cultivation of the plantation was under the control of Alphonse Reggio, 
and that Charles P. McCan was entrusted with the management of the 
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financial affairs of the concern, with the obligation to advance the 
funds necessary to the business and with the authority to sell and dis- 
pose of the crops raised and made on the plantation, 

In order to facilitate his settlement with the laborers employed on 
the plantation, the defendant, Reggio, adopted the system of issuing 
every night, to each laborer, a ticket or tickets representing in figures 
the amount of such laborer’s earnings for the day. 

Those tickets, consisting of pasteboards’ of various colors, according 
to their denomination, contained the name of the plantation and an 
amount in figures, thus: 10¢., or 25c., or 100c., or 500c., and contained 
the signature of Edward Reggio, a brother of the defendant, Alphonse 
Reggio, who was employed as clerk or time-keeper on the place, and 
who signed the tickets under his brother’s directions ; but the tickets 
contained no mention or statement of the quality in which he thus 
signed them, and they contained no date or no information showing 
that they represented a promise to pay for labor or for any other com- 
modity. 

It further appears, that at the end of each mouth, the tickets issued 
during the current month, were taken up and paid for, to the laborers 
or to the plaintiff, or to the neighboring butcher, with funds furnished 
by the defendant, McCan, either on the personal call of his co-partner 
or on the latter’s draft, and that, in the month of December, the defend- 
ant, MceCan, refused the funds necessary to pay for the tickets then 
held by plaintiff, on the ground that he had not authorized the issue ot 
such tickets by his co-partner, or by any other person employed on or 
connected with the said plantation. Hence this suit. 


Plaintiff’s contention is, that he is entitled to recover as the bona fide 
transferee of claims beld against the defendants, for valid consideration 
and on actual delivery of such claims. 

In oral axgument and in his brief, appellant urges numerous grounds 
of resistance to the claims in so far as he is personally concerned. We 
shall consider but one or two of the means of defence which he invokes 
and which lee sufficient to defeat plaintiff. at least in his present action. 

It is conceded on both sides and it is clearly undeniable, that the 
tickets by themselves, and unexplained by parol testimony, are abso- 
lutely meaningless and cannot be treated as the basis of a written con- 
tract or obligation. 

Hence, it follows, that they are and can be considered as nothing 
mere than memoranda of amounts earned by the laborers and due by 
their employers, the sole value of which, as between the contracting 
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parties, rests on a previous agreement and understanding between 
them, that each ticket, according to its denomination, is a certificate of 
the amount due to the bearer for the fractional part of a day, or of a 
whole day, or of two or more days. But the essence of the claim rested 
on the fact, that labor of the value represented by the figures found on 
the tickets had actually been performed by the laborer, and not on the 
fact of his being the holder of the ticket. It is too plain for argument 
that a party who would be shown by the time-book to have earned 
three dollars, could not legally enforce a claim as such laborer for 
tickets calling for thirty dollars. 


We therefore conclude that plaintiff, in receiving the tickets which 
he sues upon, acquired no more rights against the defendants than each 
laborer could show for actual labor done,—and as the record fals to 
show a notice,—binding on McCan, the financial manager of the firm, of 
the assignment of the laborer’s incorporeal rights, he could enforce no 
elaim which McCan might in the meantime have settled with the origi- 
ual transferrer. C. C. Art. 2644. 


The evidence on the question of McCan’s knowledge or consent as to 
the mode of payment adopted by his co-partner, is conflicting. The 
circumstances invoked by plaintiff, as proving such knowledge, are not 
conclusive. Among them is the payment of Reggio’s drafts, some of 
which were in favor of plaintiff himself in order to redeem past issued 
tickets. But nothing shows, and it is not even suggested, that the 
drafts were in any manner identified with the tickets. 


It is contended that McCan. who resided in New Orleans, frequently 
visited the plantation, and that he must have found out that tickets 
were thus issued, bargained with plaintiff, and redeemed with his 
funds. But, it appears that neither of the Reggios, the principal 
factors, and who were both witnesses for plaintiff, in the whole transac- 
tion, even testify that McCan was informed of the adoption of that sys- 
tem by the manager of the plantation. 

On the other hand, MeCan solemnly swears, and he is uncontradicted 
by any other witness, that he was absolutely ignorant of the existence 
of such tickets until the latter part of the year, when he acquired the 
first knowledge of the same, and that he promptly ordered that no 
funds of his should be used in order to redeem these tickéts. He does 
not refuse payment of wages which may be bona fide due to any laborer 
on the place, but he denies any obligation to recognize and redeem such 
tickets as evidences of indebtedness for labor. 
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His general denial puts at issue any indebtedness to the transferrers 
of plaintiff on account of said tickets, as well as the averment that 
plaintiff is the bona fide transferee of any claims which the transferrers 
may have had against the firm. 

If those tickets can be construed as a valid obligation in writing for 
the payment of money, and as the record fails to show any authority in 
Reggio to thus bind the firm, it was incumbent on plaintiff to prove 
that the partnership was benefited by the transaction. (C. C. 2872- 
2874.) If, as we hold, the tickets are not and cannot be construed, as 
written evidences of indebtedness, but as merely memoranda for the 
guidance of employer and laborer in their settlement; and that the 
proof of indebtedness results from the contract and from the labor done, 
to be proved aliunde, it was incumbent on plaintiff to show an indebt- 
edness for labor from the partnership to each of the transferrers. 

In either hypothesis plaintiff’s claim finds no support in the evidence. 

He concedes in his brief that his ownership of the tickets resulted 
from his trade with several hundred persons, and that it would be im- 
possible to bring them all in court. 

This is a consideration which courts of justice cannot entertain. 

Under the issues presented in this cause, such proof is indispensable 
to his right of recovery—and in the absence of it he must fail. 

It is therefore ordered adjudged and decreed that the judgment render- 
ed herein against Chas. P. McCan be annulled and set aside; and that 
plaintiff’s claim be rejected, and his action dismissed, as in case of non- 


° : : \ 
suit, at his cost in both courts. 


Judgment reversed. 


No. 9174. 


THE STATE EX REL. A. MARCHAND ETAL. Vs. THECITY OF NEW ORLEANS 





Relator’s judgment being founded on a contract entered into in 1873, at a time when the city 
possessed a power of taxation for general expenses exclusive of interest and schools. of 
twelve and one-half mills, it is the settled doctrine of the Supreme Court of the United 
States and of this Court, that, so far as necessary to the satisfaction of the contract, the 
same power of taxation continues to exist, irrespective of subsequent legislative or con- 
stitutional restrictions. 

This Court has heretofore held that the writ of mandamus remained a proper and subsisting 
remedy to compel the city authorities to perform the duties imposed upon them by Act 
No. 5 af 1870. 30 Ann. 129. 

In the same case it was held that the said Act imposed upon the administration the absolute 
duty to provide in their annual budgets for the payment of registered judgments so fat 
as not interfering with the necessary alimony of the city. The duty to provide implies 
and includes the duty to exercise the power of taxation conferred by law, to the extent 

necessary to furnish the means for such provision. 








































SUPREME COURT OF LOUISIANA. 


EE SS 


State ex rel. Marchand et al. vs. New Orleans. 








The city having, for the purposes of this contract a power of taxation of two and one-half 
mills, not applicable to alimony, and not exercised, it is her duty to exercise it to the 
extent necessary to provide for payment of this judgment, unless she otherwise pro- 
vides for such payment. 

Under the law in existence at the date of this contract, the city’s liability was not restrained 
to the revenues of the year in which the debt was contracted. 

Section 2786 Revised Statutes has no application to this case. If it had, its effect is fore. 
closed by the judgment. 


PPEAL from the Civil District Court for the Parish of Orleans. 
LX. Monroe, J. 


Blane and Butler, for the Relators and Appellees. 


1. A judgment, final and conclusive against the City of New Orleans, and not expressly 
limited to any particular fund in the judgment itself, is not to be so restricted. 98 U.S. 
381, 395; 4 Wall. 435; 9 Wall. 409; 99 U. S. 591. 

. Such a judgment, when registered according to Act No. 5, Acts of 1870, Ex. Sess.. must 
be provided for in the budgets. of the City of New Orleans until fully paid. 

3. A judgment creditor, with such a judgment duly registered, is entitled to a mandamus 
to compel such budget provision, and that such provision be made expressly for him, as 
he is not concerned if other judgment creditors sleep on theirrights, or do not proceed 
to enforce them. 28 Pa. St. 207: Dillon, Mun. Corp. p. 850, note; 17 Iowa, 1; 5 Wall. 705. 

4. A judgment based on obligations of the City of New Orleans arising in 1873, are not 

affected by the constitutional amendment of 1874, construed to contain an inhibition 

against incurring debt. 29 Ann 863. 

Nor is such a judgment in any manner affected by the constitutional limitation of ten 

mills for Citv expenses, for by the Acts of 1872, Act No. 73, Sec. 15, in force when the 

obligation arose, the City limit of taxation was twelve and one-half mills, and to that 
extent the taxing power of the City of New Orleans entered into and constituted a con- 
tract right with the obligee, protected by the Constitutions of this State and of the 

United States. State ex rel. De Leon vs, City, 34 Ann. 118%; State ex rel Carrierre, 36 

Ann. No. 9005, Sup. Ct. La. 

6. There is, then, one-quarter of one per cent. of taxing power, unused by the City, and 
which it is bound to exert in payment of this judgment of relator’s. That unused rate, 
would realize over $250,000 per annum, nearly nine times the amount of the judgment. 

7. There never existed anterior to 1877, if since, any act or rule limiting or restricting a 
debt due by the City, to the revenue of any year. Revenues appropriated to debts may 
be a particular func for them, but does not operate to prevent payment from future 
revenue or other sources. Nelson vs. Parish of St. Martin, 111 U.S. p. 716. 

8. Besides the revenue of 1873 is, by the Constitution of 1879, payable in debts of any year 
except judgments. See end of miscellaneous ordinances for the relief of tax payers— 
Const. 1879. 

9. Were it ever true that a judgment on a debt of 1873 must only be paid from the revenue 
of that year, or never paid, the Constitution now intervenes with a change, which makes 
it unconstitutional for such judgment to be referred to that revenue. 

10. Section 2786, R.S., does not in any manner rest'ict a debt of a particular year, to the 
revenue of that year, and certainly not the obligation on which relator’s judgment is 
based—for this : 

(a) It does not expressly or by implication authorize any such restriction. 

(b) It. provides for the mode in which municipalities generally shall incur debt, and is a 

general rule inapplicable to the City of New Orleans, which is governed by a special law 
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on the subject and by a very different mode of incurring and paying debts. See City 
Charters and Act No. 5. of 1870, Ex. Sess. 

(c) It refers exclasively to cases of debts voluntarily incurred or created by a municipality, 
as upon its own motion, and such is not the description of the obligation on which 
relator’s judgment was rendered. 111 U.S. 716. 

11. Relator’s judgment was given for the obligation of the City of New Orleans to pay for 
the removal and care of indigent cases of small-pox patients. The City was without 
volition to incur this obligation; it arose without any motion or discretion of the City, 
and was the result of an express requirement of law, requiring the City to pay for such 
cases. See the quarantine laws and others. Acts 1870, p. 55, Sec.6; Act 1872, No. 60, 
Sec. 3; City Charter, Acts 1877, p. 30 ; 27 Ann. 522. 

12. Though the City Council had determined not to pay for such cases, the City would have 
been bound, for the Legislature left it no discretion, and no action whatever was required 
of it, to allow of the removal and care of such cases and to pay therefor. The necessity 
of protection against contagion, as from cholera, small-pox, etc., was not left to the City 
to decide, but provided for by the Legislature, and the expense thereof imposed on the 
City. 

13. In this instance the City recognized its duty, and did engage to carry out the require- 
ments of the law. 

14. Such cases of expense arising without necessity of any action by the City and directed, 
without discretion left, by the State, has always been and is clearly to be distinguished 
from cases of debts which are not necessarily required by law, and which are created by 
a manicipality on its own motion and within its own discretion. 98 U. §. 397; 24 How. 
364; 34 Pa. St. 496; 40 Id. 348; 3 Id. 400; 4 Ohio St. 472; Dillon’s Mun. Corporations, § 
741, § 61; 27 Ann. 522; 95 U. S. 654. 

15. From the above it must follow that the Legislature having required the City to pay, to 
incur the obligation on which relator’s judgment rests, it was and has always been the 
duty of the City to provide fully and completely for its payment. It has not been paid; 
it cannot be paid by reference to any back and worn-out revenue. The back and ex- 
hausted revenue no longer goes or can go to any judgment or particular debt. Nothing 
short of express prior legislative words exciuding the City from paying, can support the 
position that the City is not authorized to set apart and appropriate money by taxation 
and from revenue, in its budgets, to pay said judgment. The mere direction to pay, 
requires sufficient and real provision to be made, and such an ‘implication cannot be 
‘“* overcome except by express words excluding it.” 98 U. S. p. 393; 25 Wis. 122; 111 
Mass. 460; 73 Pa. 477; 20 Wall. 660; 98 U.S. 390; Dillon, Mun, Corp. §§ 851, 854. 


0. F. Buck, City Attorney, contra. 


1. (a) Act No. 5, of Acts of 1870, E. S., does not impose an absolute duty on the City Coun- 
cil to provide payment of judgments. The provisions of that act must be construed 
with reference to other laws creating the municipal corporation of New Orleans, defining 
its powers and duties of its agents or representatives. 

(b) It must be subordinated to the prime and essential] requirements of the law on which the 
existence of the corporation depends. Out of the current revenues that which is neces- 
sary for the maintenance of the government must first be set apart. The power or 
anthority to set apart money out of such revenues to pay registered judgments is purely 
discretionary, and to be exercised after the necessities of municipal administration are 
satisfied. 

2 No special taxes, over existing limitation can be ordered, except to pay contract debts 

protected from impairment by the Constitution of the United States. 
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3. When payment of a judgment against a municipal corporation is sought to be enforeed, 
in an exceptional manner, the consideration of the judgment, or original contract, mnst 
be inquired to ascertain whether, under it, the party is entitled to the relief prayed. 

4. Judgments against the City of New Orleans, founded on ordinary floating debt or ordi- 
nances of appropriation, do not confer on the owners thereof any greater rights than 
they had under the original evidence of indebtedness. 

These rights, under existing laws, are to be paid out of revenues of the year in which 
the ordinances were passed. 

Constitutional amendment of 1874, Act 30, 1877, City Charter of 1882. Taxpayers Asso- 
ciation vs. City, 35 Ann 567. 

Independence of express legislation, a municipal corporation is a body of limited powers. 
And where the rate of taxation is fixed and limited, such limitation is a prohibition 
against the creation of any indebtedness beyond revenues derived from the exercise of 
the taxing power and other prescribed sources of income. 

The power of the Council is administrative, only. It can disburse the revenue but create 
no debt beyond it. 


The opinion of the Court was delivered by 

FENNES, J. In 1872, the Legislature of the State passed Act No. 
60 of that year, by which it established the Luzenberg Hospital in this 
city as the exclusive hospital for small-pox and further provided that 
‘‘ all indigent cases of small-pox, or other diseases reported contagious, 
in want of or making application for hospital aid or care, shall be sent 
to the hospital designated in this act, at the expense of the city of New 
Orleans, as usual and at the usual per diem.” 

Acting under this direction, the city entered into a contract with Dr. 
Anfoux then in charge of said hospital by which he was to receive and 
treat such patients at a stipulated compensation of thirty-five dollars 
per case. During the year 1873 he received and treated a large number 
of cases, for which the amount due by the city under the contract was 
$19,670. 

In 1878 suit was brought and judgment recovered against the city on 
the foregoing cause of action and for the amount above stated, with 
interest and costs. 

The judgment thus rendered was duly registered July 5th, 1878, pur- 
suant to the provisions of Act No. 5, of 1870. This registration has 
produced no results; the judgment has not been paid; and the evi- 
dence makes it manifest that under the city’s construction of its duties 
under the Act No. 5, and under its modes of execution thereof, many 
years must elapse before any payment will be made upon this judg- 
ment. 

The reason why this debt remains, and promises to remain, unpaid, 
is that the city construes her power and duty of taxation to be gov- 
erned and limited by the provision of the Constitution of 1879 to a tax 
of ten mills on the dollar, in so far as provision for such judgments is 
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concerned, and that the requirements for her alimony leave, out of the 
receipts from this tax, nothing or little to be appropriated to the satis- 
faction of judgments. 

To this the creditor answers that he is a creditor by contract ; that, 
at the date of his contract, the city possessed, by law, a power of taxa- 
tion for “‘ current city expenses exclusive of interest and schools” only 
limited to one and one-quarter per cent ; that quoad this contract obli- 
gation and so far as necessary for its satisfaction, this power of taxa- 
tion still exists unaffected by subsequent legislative or constitutional 
provisions ; that, under the Act No. 5 of 1870, it is the duty of the city 
authorities to provide for the payment of his registered judgment by 
setting apart in the annual budget a sum for that purpose, and that, 


‘in order to execute this duty, the correlative duty is imposed of exer- 


cising the power of taxation vested in the city by law to the extent 
necessary to raise the means to make such provision. 

In pursuance of these views, the present suit was instituted for a 
mandamus directing the city authorities to execute and perform the 
duties imposed by the Act No.5 of 1870; and, in accordance there- 
with, to set apart in the next annual budget sufficient money to pay 
such judgment; and further directing them to provide in said budget, 
by taxation for current city expenses, in excess of the amount allowed 
by law for the alimony of the city but not in excess of one and one- 
quarter per cent., the means of revenue necessary to pay relator’s said 
judgment, and so to do, in all succeeding annual budgets, until the 
same be paid. 

From a judgment making the mandamus peremptory, the city has 
appealed. 

We lay down the following propositions of fact and law viz: 

Ist. The judgment was founded on a contract entered into in 1872. 

2d. At the date of the contract, the citv possessed a power of taxa- 
tion for general expenses ‘exclusive of interest and schools,” of 
twelve and one-half mills per annum. See Act No. 73 of 1872, See. 15. 

3d. Under the consistent jurisprudence of the Supreme Court of the 
United States and of this Court, the power of taxation existing at the 
date of the contract is read into the contract and continues to exist, so 
far as necessary for the enforcement of the obligations of the contract, 
irrespective of any subsequent legislation or constitutional enactments 
restricting the power of taxation, State ex rel. Moore vs. City, 32 
Ann.; State ex rel. Dillon vs. City, 34 Ann. 477; State ex rel. Carriere 
vs. City, 36 Ann.; Von Hoffman vs. Quincy, 4 Wall. 535; Wolff vs. 
New Orleans, 103 U. S. 358; Nelson vs. St. Martin, 111 U.S. 720. 
2 
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4th. This Court has long since held that the prohibitions against 
the issuance of the writ of mandamus against officers of the city of 
New Orleans contained in Act No. 5 of 1870, apply only to the cases 
therein specially designated and that, for the performance of the duties 
imposed by that act itself, the writ of mandamus was a proper remedy. 
State ex rel. Carondelet vs. New Orleans, 30 Ann. 129. 

Sth. In the same case it was held that, under Act No. 5 of 1870, it 
is the “‘ plain duty” of the city authorities ‘‘ to provide for the pay- 
ment of registered judgments in the only mode in which judgment 
creditors of the city are permitted to collect their judgments. This 
requires the action of the Mayor and Administrators, in their aggre- 


gate capacity as a municipal government; the adoption of the annual 3 


budget; the levy of the necessary taxes; and a setting apart of a 
sufficient amount to pay this and other registered judgments. * * 
The duty of the city to make this provision is not discretionary as to 
time or manner. The law imperatively requires that it shall be in the 
next annual budget, and by setting apart, appropriating a sufficient 
amount out of the annual revenues.” State ex rel. Carondelet vs. New 
Orleans, 30 Ann. 129. 

This duty, we have held, however, is subordinate to the higher and 
absolute duty of first providing, out of the revenues applicable to that 
purpose, for the necessary alimony or support of the city. State ex 
rel. Moore vs. City; Saloy vs. City. 


6th. In the DeLeon case we held that the duty to appropriate and 
set apart money in the annual budget for particular purposes, “ involved 
necessarily the duty to levy such tax (within the power of taxation 
possessed, at the time, by the corporation) as will render possible the 
performance of the duty.” State ex rel. DeLeon vs. City, 34 Ann., 
p. 477. 

7th. The relator herein claims and is entitled to no special tax. He 
is simply entitled to payment out of the revenues arising from the col- 
lection of taxes provided for the general expenses of the city. He 
simply asks that the power of taxation conferred by law for that pur- 
pose shall be exercised to the extent necessary to furnish the means out 
of which his judgment may be paid. 

So far as relator’s contract and judgment are concerned, we have 
already shown that the city possesses a power of taxation for general 
purposes of twelve and one-half mills. She has, heretofore, exercised, 
and proposes hereafter to exercise this power only to the extent of ten 
mills on the dollar, and, as the revenues arising from this tax are appli- 
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cable to, and required for, the necessary alimony of the city, they leave, 
as we have said, little or nothing, which can be appropriated for the 
payment of registered judgments. 

From the foregoing statement, it appears that, to the extent neces- 
sary for the provision for payment of plaintiff’s judgment, the city 
possesses a residuary power of taxation of two and one half mills, not 
exercised and which she refuses to exercise, the revenues from which 
would, under no circumstances, be applicable to the city’s alimony, or, 
indeed, to any other purpose than that of satisfying relator’s judgment 
and others standing in like case with it. It would be, indeed, an anom- 
aly, if the city could escape from or postpone her clear duty, to pro- 
vide for the satisfaction of such judgments, by simply abstaining from 
the exercise of lawful powers of taxation to an extent necessary to pro- 
vide the means of paying them. Such an anomaly could never be 
sanctioned by any court of justice, since it would render the pay- 
ment of debts no longer obligatory upon municipal corporations, 
but dependent purely upon their will and caprice. 

From the foregoing considerations it would conclusively appear that 
relators are entitled to the relief which they seek, unless there is some- 
thing in the nature of their debt, or in the law existing at the date of 
their contract, which debars it. Legislation subsequent to the contract 
has, and can have, no effect upon the rights and obligations arising 
from the contract. 

The learned counsel for the city propounds two special defenses 
based upon the nature of plaintiff’s debt and the law in existence at 
the date of the contract. 

Ist. He contends that, from the very nature and constitution of 
municipal corporations, they are incapable of creating or contracting a 
debt for current expenses, in excess of the revenues arising from taxa- 
tion, within the limitations imposed by law, for the year in which the 
debt was created; and that such debt, whether created by contract or 
not, can only demand satisfaction out of the revenues of that year. 

If such had been the law of Louisiana, as applicable to the city of 
New Orleans, in 1873, it is passing strange that, in 1874, it should have 
been deemed necessary to pass a constitutional amendment establish- 
ing the very principles which, it is contended, already existed and 
were inherent in the very nature of the corporation. 

We have rigidly entorced the constitutional amendment of 1874, as 
applicable to debts created after its passage. Taxpayers vs. New 
Orleans, 33 Ann. 568. 
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But when we are asked to recognize the principles established by 
that amendment as existing independent of it and prior to its passage, 
and as applicable to debts contracted prior thereto, we must pause, 

The proposition is supported by no authority and by no well founded 
reason. It is contradicted by the entire financial administration of the 
city prior to 1874, by the uniform current of judicial interpretation 
which has constantly rendered and enforced judgments upon such obli- 
gations without restriction to the revenues of particular years, and by 
the terms and spirit of the Act No. 5 of 1870 itself. ; j 

For what would be the sense of requiring the city authorities to pro- : 
vide in coming budgets for registered judgments, without distinction, 
if such judgments could only seek satisfaction out of the revenues of 
some antecedent year in which the debts were contracted? We dis- 
miss the proposition as utterly untenable. 

Nor is there anything in the nature of the debt which prevents this 
contract from being protected from impairment under the Constitution 
of the United States. The protection afforded by that instrument is 
not restricted to bonds or any particular forms of contract. It covers 
all contracts. Every lawful contract of a municipal corporation is en- 
titled to satisfaction by the exercise of the power of taxation possessed 
by the corporation at its date, to the extent necessary, and to invoke 
the continued and repeated exercise of that power until the debt is 
satistied. 

Such is the clear and unequivocal doctrine announced by the Supreme 
Court of the United States uniformly and specially in the very recent 
case of Nelson vs. St. Martin, 111 U.S. 716. 

2. The city next contends that relator’s claim must fall by reason 
of failure to comply with the requirements of Section 2786, Revised 
Statutes, which declares: ‘‘ That the constituted authorities of incor- 
porated towns and cities of the State, shall not, hereafter, have power 
to contract any debt or pecuniary liability without fully providing, in 
the ordinance creating the debt, the means of paying the principal and 
interest of the debt or contract.” 

We express no opinion on the mooted point as to whether this law 
applies to the City of New Orleans. It is sufficient to say that the de- 
fence must fail in this case for several reasons : 

1. The defence should have been interposed to the original jndg- 
ment and comes now too late, and this alone is certainly conclusive. . 


2. The Section 2726 is a mere legislative act, binding on corpo- 
rations but not binding on the legislature itself, which might repeal, 
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modify, or restrain its application at pleasure. In this case the 
legislature did not merely authorize, but imperatively required the city 
to pay the expenses of indigent small-pox patients. The city could 
not escape from its obligation to pay by failing to provide for it. 

3. The debt on which this judgment is founded is for current muni- 
cipal expenses ; and we have held that debts for such expenses do not 
fall under the restrictions imposed by the statute referréd to. Laycock 
vs. City, 35 Ann. 479. ‘ 

This disposes of this point. 

We are not called upon to consider the rights of other judgment 
creditors whose judgments rank that of relators in order of registry. 
The record does not advise us whether their judgments are based on 
contracts or whether they rest upon causes of action arising prior to 
the constitutional amendment of 1874. It may be that none of them 
can compete with relators in the relief sought. But, at all events, the 
unexhausted power of taxation is ample to satisfy all ; and if they are 


entitled ‘to like rights with relators and have neglected to exercise 


them, there is no reason why relators should suffer. 

Let it be well understood that the duty to levy an extra tax 1s not 
obligatory under this decree. The city may satisfy the debt out of its 
revenues under the existing rate of taxation. But the insufficiency of 
such revenues will be no excuse for not satisfying the judgment and, 
if necessary, and only if necessary, must provision be made by a tax 
for general expenses above ten mills and within twelve and one-half 
mills. 

Judgment affirmed. 

Rehearing refused. 

Bermudez, C. J., and Poché, J., take no part in this opinion and decree. 


PocuE, J. Having been prevented by illness from making a thor- 
ough examination into the many issues presented in this case, and 
having uo desire to retard the announcement of conclusions adopted 
by the majority of the Court, I prefer to take no part in the decree 
herein rendered. 








No. 9251. 
Martin & SnHayor vs. Cus. V. Turpaut, Tax COoLiLector. 
Property used for rice-milling purposes is not exempt from taxation. 36 Ann. 347. aflirmed. 
PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. — 
FE. H. MeCalebd for Planitiffs and Appellees. 
F. C. Zacharie for Defendant and Appellant. 


The opinion of the Court was delivered by 
Bermupez, C. J. This is an injunction suit to prevent the seizure 
and sale of property used for rice milling purposes, to satisfy a tax 
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——- a 
assessed thereon. It rests on the sole ground that the same is exempt 
from taxation. 

The tax collector denies the exemption and asks judgment for the 
tax. 

From a judgment in favor of plaintiffs, the defendant appeals. 

The issue presented was formally determined in the Ernst case, 36 
Ann. 347, in which the legality of that tar was recognized. 

It is, therefore, ordered that the judgment appealed from be reversed 
and tha‘. the injunction issued be dissolved, and that the defendant re- 
cover of the plaintiffs the sum of one hundred and twenty-six dollars 
and fifty ceats ($126 50) with costs in both courts. 
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EvizA PARKER vs. RICHARD TALBOT. 


*The presumption of simulation flowing from a sale of property, of which the vendor retains 
possession by a precarious title, must yield before proof of the good faith of the 
parties, and of the reality of the sale. 

An action for the rescision of a sale on account of lesion, will not prevail if the sale was 
subject to an aleatory condition, unless the advantage derived by the vendee be of an 
apparent or immensely disproportionate character. 

In such an action the inquiry is not so much as to the market value of the property as to its 
value to the vendor under the circumstances which surround him. 

It is incumbent on the party complaining of lesion to show the value within a certain range 
otherwise the lesion is a matter of conjecture and is not proved. 7 Ann. 667, 8 Ann. 483. 

The demands for rescision onaccount of lesion, and on account of non-payment of the price, 
cannot be cumulated in the same action. 


PPEAL from the Civil District Court for the Parish of Orleans, 
Houston, J. 


Farrar & Kruttschnitt for Plaintitf and Appellee. 
B. R. Forman for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff claims the ownership of a piece of immovable 
property, (now in the possession of defendant) by right of purchase by 
authentic sale, under date of August 7, 1878, from Miss Mary Talbot, 
since deceased. 

Defendant, who is the executor of the succession of Mary Talbot, 
~ his sister, and her universal legatee, and who claims to be a creditor, 
resists her demand on the following grounds : 
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1. That her purchase is a mere simulation. 


2. That if the sale was not simulated, it is null, for lesion beyond 
moiety. 

3. That plaintiff has failed to pay the price stipulated in the act of 
sale, hence the sale should be rescinded. 


4. And he reconvenes for the amount collected by plaintiff on account 
of the insurance on the house, which has been destroyed by fire since the 
death of his sister. 

He has taken this appeal from a judgment which recognized the legal- 
ity of plaintiff's title, rejected his reconventional demand and reserved 
plaintiff’s right to sue for and recover rents and revenues realized by 
him during his illegal possession of the property. 

’ The act of sale of August 7, 1878, is complete in form and is transla- 
tive of property. 

The consideration of the sale was the sum of twelve hundred dol- 
lars, composed of the following items: 

1. The assumption by the purchaser of a note of the vendor held by 
Mrs. Eliza Parker, the mother of plaintiff, and sister of Mary Talbot, 
amounting with accrued interests to $522. 

2 The assumption of a mortgage note of the vendor amounting with 
interests to $323 87. 

3. The obligation assumed by the purchaser to pay past due taxes, 
and premiums of insurance, for account of her vendor, estimated 
at $100. 

4. The vendee’s note in the sum of $254 13. 

And as an additional consideration, the vendor reserved the usufruct 
of the property during her lifetime. 

First—The evidence is conclusive that the sale was not a simulation, 
but that it was made for a real and valid consideration. 

Hence the presumption of simulation, which flows from the fact of 
the vendor’s retaining possession of the property, ( C. C. 2480) must 
yield under the effect of the proof that the parties were in good faith 
as shown by the evidence in this case. 

The reality of the sale, even if left in doubt by all other cireum- 
stances, would be conclusively proven by the acts and conduct of the 
vendor herself. After the disruption of the friendly relations which 
existed between her and her sister, Mrs. Parker, and her niece, the 
plaintiff herein, Mary Talbot, frequently complained to the agent of 
her vendee that the sale had been made for too low a price, and she 
demanded more money—but never intimated that the sale was unreal, 
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A more complete ratification, and a more thorough acknowledgment 
of the sale as valid and binding could hardly be imagined in any given 
case. No objection was made to parol evidence. 

‘ The reality of the sale is virtually conceded by defendant’s counsel, 
who argues in his brief that the act was intended to secure a debt due 
to Mrs. Parker by her sister, Mary Talbot, the vendor. 


Second—We will now consider the nullity alleged to grow out of 
lesion beyond moiety. 

From the foregoing statement it appears that the sale in question was 
an aleatory contract, in which the effects as to the advantages and 
losses to both parties, depended on an uncertain event; the death of 
the vendor, Mary Talbot. C. C. 2982. 

In France, whence we borrow the rules governing that kind of con- 
tract, the doctrine prevails that, unless the advantages to the vendee, 
under the contract, be immensely disproportionate, the sale will not be 
rescinded on account of lesion. Merlin Repertoire verbo Lésion, sect. 
1, No. 8; Mareadé, vol. 6, pp. 313 and 314. 

The record shows that at the date of the sale the vendor was quite 
sick, but not in immediate danger of death. The attending physician 
testifies in the case, and he states that he then saw no danger of an 
approaching dissolution, and that he had expressed that opinion to 
Mary Talbot and to the members of her family. She recovered from 
the attack which had then prostrated her, and died one year after the 
execution of the sale. . 

The testimony of the witnesses as to the actual value of the prop- 
erty, is naturally very conflicting, and varies from $2000 to $3000. 
That testimony has exclusive reference to the market value of the 
property. But in an action for the rescision of a sale on account of 
lesion, the value of the property must be tested under the additional 
consideration of what the property is worth to the vendor at the time 
of the sale and under the circumstances by which he is surrounded. 
16 La. 380, Copley vs. Flint and Cox. 

The case in hand is a fair illustration of the rule. The vendor, 
Mary Talbot, a single woman, owning no other property, stricken with 
a disease from which she expected no recovery, but with which she 
could yet have lingered several years, had no other incéme but the 
rental of one-half of the house which she owned and in which she 
lived. The property was mortgaged to secure a past due note, for 

~ which payment could be exacted at any time. A sale of her property 
by the operation of which she was screened from annoyance of debts 
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amounting to nearly $1000, and by which she secured a permanent 
home for her lifetime, without losing the small rental of twenty dol- 
lars a month for one-half of the. house, was a transaction which would 
commend itself as very wise and prudent to any reasonable mind, and 


justifies the conclusion that the property was not worth more to her 


than the price stipulated at the date of the sale. 


Again, conceding for the sake of argument, that the market value of 
the property was as high as $3000, it appears from the evidence that 
its use and enjoyment for one year was equal in value to $480, which, 
added to the $1200, the purchase price, would foot up at least 31600, 
more than one-half of the value of the property, and hence, in either 
hypothesis, there was no lesion. But in point of fact, the evidence 
does not fix the real market value of the proverty at the date of the 
sale. As stated, the valuation varies from $2000 to $3000; and it is 
incumbent on the defendant, praying in reconvention for the rescision 
of the sale, to make out his case with legal certainty. It has been 
held, and we reiterate the ruling that, “‘if the valte of property is not 
fixed within a certain range by the evidence, the lesion is a matter of 
conjecture and must be considered as not proved.” 7 Ann. 667, Beale 
vs. Ricker; 8 Ann. 483, Demaret vs. Hawkins. 


Third—As to the prayer for rescision of the sale on account of non - 
payment of the price, we are of opinion that such a demand cannot be 
cumulated with the demand for rescision on account of lesion beyond 
moiety. 

On the last mentioned ground the theory is that the sale is null ab 
initio; on the former the complaint is that the price of a valid and real 
sale has not been paid. 

Hence it is clear that one demand precludes the other, and that both 


cannot be pressed in the same action. 


“A vendor cannot demand, at the same time, the rescision of the sale 
he had made and the price for which it was made.” C. P. art. 159; 16 
La. 380, Copley vs. Flint and Cox. 


Under these views of the case, the discussion of mgny other points 
submitted by counsel becomes unnecessary. Plaintiff’s title must, 


therefore, be recognized. 


Judgment affirmed. 
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Where the defendant. formally pleads to an indictment and is tried and convicted and subse- 
quently obtains a new trial, and at this second trial, moves to withdraw his plea in order 
to file a demurrer, the granting or refusal of the motion is largely within the discretion 
of the trial judge and his refusal of the motion at this stage of the cause, in the absence 
of any averment that the plea was entered through error or inadvertance, will not be 
disturbed. 

An indictment for shooting with intent to murder is sufficient inlaw, which charges, in sub- 
stance, that the accused did, with a pistol, feloniously, wilfully and maliciously shoot 
one S.B * * * with the felonious intent the said S. B. with malice aforethought to 
kill and murder. It is not necessary:that the word wilful should precede or characterize 
the intent 


PPEAL from the Twenty-sixth District Court, Parish of St. 
ve Charles. Hahn, J. 


G. Léche, District Attorney, Chas. A. Baquié and M. J. Cunningham 
Attorney General, for the State, Appellee. 


A. E. Billings, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence of eight years im- 
prisonment at hard labor under a conviction for shooting with intent 
to murder. 

The case was twice tried in the court below. 

1. On the second trial his counsel moved to withdraw his plea of not 
guilty and file a demurrer to the information. This was refused by 
the trial judge, and this-refusal is the first error charged in the assign- 
ment filed in this Court. 

There was no pretense or allegation that the vlea had been entered 
through inadvertance or mistake. The accused had once been tried 
before on this plea and convicted, but owing to the misconduct of a 
juror who sat upon the case, he had been granted a new trial. It was 
upon this second trial that the motion was made to withdraw the plea 
and file the demurrer. It was not a legal right that the accused de- 
manded, but it was a matter that rested largely within the discretion 
| of the trial judge. So much so that it is laid down by elementary 
writers on criminal law, that the judge’s ruling on such a motion is not 
reviewable by an appellate court. Bishop Crim. Pro., vol. I, sec. 782; 
see also Wharton Cr. P. and P., sec. 407, b. 

. Considering the stage of the case and the circumstances existing 
when the motion was made, and the absence of any averment of inad- 
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vertance or mistake in entering the plea, we think the judge properly 
refused the motion. 

2. The information charges that the accused “did with a dangerous 
weapon, to-wit, a revolving pistol, feloniously, wilfully and maliciously 
then and there shoot one Sylvester Barthelemy, in the peace of the State, 
then and there being, with the felonious intent, then and there, him, 
the said Sylvester Barthelemy, with malice aforethought, then and 
there, to kill and murder.” 

It is urged by the defendant’s counsel and made the second error as- 
signed, that the information was fatally defective in not setting out the 
intent as “wilful.” 

We think there is no force in this eontention. The act is charged in 
positive terms to have been feloniously, wilfully and maliciously done, 
which really necessarily embraces the intent that prompted the act, in- 
dependent of the words that follow, which further mention and char- 
acterize the “intent” as felonious and as being “‘with malice afore- 
thought to klll and murder.” 

With regard to the crime of murder itself, section 1048, R. S., pro- 
vides that, ‘‘it shall be sufficient in every indictment for murder, to 
charge that the defendant did feloniously, wilfully and of his malice 
aforethought kill and murder the deceased.” 

This information directly charges that the accused shot one Sylvester 
Barthelemy, feloniously, wilfully and with intent of his malice afore- 
thought to kill and murder—language that is sufficiently expressive 
and broad enough to cover the offense of which the accused was con- 
victed. State vs. Harris et al., 27 Ann. 572; State vs. Finney, 24 
Ann. 191. 


Judgment affirmed. 





No. 9201. 


Wivow ALIcE McCLouacury vs. JOHN C.. FINNEY. 


Where a city ordinance has been received in evidence without objection, none will be heard 
in the appellate court. 

No one can rightfully obstruct a side-walk under a plea either of convenience or necessity ex- 
cept for such time as is actually needful to get his goods in and out of his store. The 
public is entitled to free passage over every part of the side-walk, and whoever obstructs 
this passage is responsible, not alone for the penalties imposed by the city ordinances 
but for ulterior consequences as well. : 

It is neither legal-excuse nor palliation that others obstruct the side-walks in like manner, 
nor that the general (habit of shop-keepers is to do likewise. 
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PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


E. H. McCaleb and R. Shackelford for Plaintiff and Appellee. 


No presumption arises against a plaintiff, from failing to call as a witness a little boy aged 
eight years who was present at the accident for which damages are claimed, when all the 
facts have been proven by other competent witnesses. 32 A. 1130. A child of such tender 
ageis presumed incompetent and must be shown to have sufficient natural intelligence to 
comprehend the nature and effect of an oath. Greenleaf, Vol. 1, § 367. Where the wit- 
ness is neither a party to the suit nor an employee, plaintiff is under no more obligation 
to call him than defendant, and the rule ennuciated in 35 A. 418 and 694and 6 A. 164, does 
not apply. 
Whoever obstructs a common highway commits a nuisance. Wood on Nuisances, Sec. 
235. The term highway includes streets, sidewalks and banquettes. 6 Mod. 255. 
Streets are public things (R.C. C. 454) and belong in common to everybody. Ib. 458- 
The municipal authorities administer the streets for the benefit of the public, 14 A. 842. 
Every front proprietor is under an obligation not to obstruct the free use of the streets. 
12 A. 747; 14 A. 287. When a passer-by is injured by the fallimg pf an object the owner 
will be liable 12 A. 481; 14 A. 806. 
Any unreasonable obstruction of a highway is a nuisance. Wood on Nuisances, Secs. 
250 and 251. A morchant has no right to keep his goods on the street for purposes 
of sale, Ib. 258. Noone can continuously occupy a part of the street—Ib. 261—for the 
public are entitled to a free passage over any portion of it they may choose to take. 
Wood on Nuisances. Secs. 262, 263, 264, 265. 
A person erecting or maintaining a dangerons obstruction in a public street, is liable for 
all resulting injury. Wood or Nuisances, Secs 271, 276, 277, 281, 282 and 291. No ques- 
tion of negligence can arise, the act being wrongful. 18 N. Y. 79; 2 Black, 418. 
Where defendant had his corn stored on the sidewalk in the City of New Orleans, in viola 
tion ofa penal, prohibitory ordinance, and as a clild eleven years of age was passing by, 
the top sack fell upon him, crushing and breaking his leg. the defendant is liable for all 
the damages suffered. 54 Ill. 482; 121 Mass, 294; § 996, Wharton’s Law of Negligence. 

Where a municipal ordinance referred to in plaintiff's petition is offered in evidence, and 

received without objection in the Court qua, the authenticity and factum of the or- 

dinance is thereby admitted (1 N, S. 614; 3 A. 627), and defendant’s objections after- 

wards made for the first time in the Supreme Court, will not be listened to. 15 A. 389. 

Where a defendant actuated lucrum captando does an unlawful act he is subject to 

every consequence which flows from it. Thompson on Negligence § 6, Vol, 1, p. 344; 

9 Md. 108. The act being inherently unlawfal, the actor is answerable at all events. 

106 Mass. 458 ; 53 Ill. 212. 

Where a boy isinjured by a sack of corn falling on him from the top of pile stored on 

the banquette, the owner of the corn is liable in damages. Rev. C. C. Arts. 2315, 2316. 

A person is answerable for the things in his custody. R.C.C. Art. 2317. Though the 

cause of the corn failing down be unknown, the mere happening of the accident is prima 

facie evidence of defendant’s negligence, res ipsa loquitur. Thompson on Negligence, 

Vol. IL., pp. 1220, 1227, 1228, 1229, 1230, 1231. ‘Gravitation is constantly exerting itself 

to bring such an object down upon travelers.’’ Thompson on Negligence, Vol. 1, p. 346, 

§9. 

. It is negligence to leave a dangerous agency exposed on a public highway, where chil 
dren are accustomed to pass and repass; and though a child be injured while playing upon 
such dangerous object, this will not prevent his recovering damages. Railroad Com- 

pany vs. Stout, 17 Wal, 657. 














= 


ged 
the 
der 
B to 
wit- 
ion 
oes 


ola 





tT 
i 
; 





NEW ORLEANS, JANUARY, 1885. 29 





McCloughry vs. Finney. 





12. It is no excuse (1) that there was a conveniei.t passage beyond the space occupied by 
the corn on the sidewalk (Thompson on Neg., p. 345, § 7), or (2) that other merchants 
violated the ordinance prohibiting such obstructions (6 A. 760; Thompson on Neg.,, p. 
345,), or (3) that the City Surveyor gave defendant permission to violate the ordinance 
Wood on Nuisances, pp. 253, 261, 269, 271, 272. 

3. Defendant cannot be heard to complain of errors in the Judge’s charge to the jury, to 
which he failed to except in the Court below. C. P. 517: t0 M. 66; 17 L. 541;5 R. 213. 


RE. E. Moise for Defendant and Appelant. 


_ 
nw 


A. (1) The burden of proving the allegations of the petition is on plaintiff. 

(2) There must be not merely an equality but a preponderance of proof in his favor. 
Vol. No. 2 Evans Pothier, p. 123 app. XVI Sec. 2. Plaintif’ has failed to prove her 
case 

B. (1) Evideace is to be weighed according to the power of one side to have produced, and 


the power of the other to contradict. Lord Mansfield in Blatch. vs. Archer, Cowp. p. 
63. Plaintiff could have made her case certain. 


Q 
~ 
— 
= 


Plaintiff must make his case certain—and when he could and does not, the presump- 
tion that he could not holds. 
(2) Where there.can be a fair inference drawn from the record and plaintiff has it in 
his power to prove the inference as a fact untrue, and fails to put the witness on 
the stand present in court, the presumption is the inference is true. 35 A. 694. 
Thompson Neg. Vol. 1. p. 514, sec. 6 ; 73 Ill., 58; 2 McG., p. 34; 2 A., 288; 6 A., 166. 
(3) Where one party to an action knowing the truth of a fact in controversy, and hav - 
ing evidence omits to speak; ‘every inference warranted by the evidence will be 
indulged in against him. 53 N. Y., 156. Jt was not defendant's corn which did the 
injury. 
D. (1) Where parties to an action are charged by witnesses with committing offense 
which, if true, defeat their action, and they fail to take the stand to deny the 
charges, (a) if the testimony be doubtful it will be immensely augmented, 35 A., 425. 
(b) the presumption holds that they are guilty of the offence charged. 35 A., 694; 
2 McG., 34; 53 N. Y., 156, and authorities cited in brief. The two boys cut the corn 
and made it fall. 
In an action sounding in damages for negligence it must appear plaintiff was not 
negligent. 11. A., 292; 22 Ohio St. 17, and authorities in brief. 
(2) The burden to show no contributory negligence is on plaintiff 40 Bart. 193; 16 
Til., 300, and authorities cited in brief. 
(a) Plaintiff must show defendant's negligence. (b) No contributory negligence on 
his part. 1. A., 372; 35 A., 499: 18 L., 339, and cases in brief. 
F. (1) If evidence as to plaintiff's use of ordinary care be uncertain, he cannot recover. 15 
Penn, St. 463 ; Walker vs. Hern, 22 Tex., 55. 
(2) If it be conflicting it must preponderate in his favor. 18 N. Y., 248. 
(3) Defendant need not prove contributory negligence on plaintiff's part beyond a rea- 
sonabledoubt 48 Wis., 513; 33 4m Rep., 821. No negligence on defendant's part. 
G. (1) Tresspasser cannot maintain an action for negligence, when his tresspass was the 
proximate cause of the injury. 58 Bart, 438. Contributory negligence on plaintiff's 
part. 
H. (1) 4 twelve-year-old boy, with a companion bringing an injury by their conduct upon 
themselves, cannot recover. Hughs vs. McFie. 2 Hur!st & Colton 744, see also four- 
year-old child. Law Rep, 1 Exch, 239; 4 Hurlst & Colton, 338. 
(2) Achild eleven years old, active and intelligent, is not incapable of taking care ot 
himself. 33 N. Y., 642 at p. 647. 
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(3) A twelve-year-old boy can be guilty of contributory negligence, Glover vs. Gray, 
9Ill., app 329. The boys knew they were wrong in cutting the corn. 

I. (1) Municipal ordinances, when the law requires it, must be published, that require. 
ment is essential to give them the force of law. 38 N. J. Law 110, and cases in 
brief. 

(2) Courts do no not take judicial notice of ordinances. 

K. (1) A party pleading must prove the ordinance as a valid existing law of the municipality 
(that is that the essentials to its validity have been complied with) by competen 
evidence. 56 Ill. 317. 

(2) Only custodians of records can certify to what those records show. 

(3) The presumption that what city records show to have been done when certified to 
was done, only applies when the certificate of the custodian of those records certi- 
fies to the facts. 

(4) Facts not certified to can neither be presumed to have been nor be the basis of at 

presumption. No proof of any kind which would justify the court in noticing the 


_— 


ordinance. 
L. (1) A penal law has not been broken till the act done which is claimed te be its breach 
warrants the infliction of its penalty. 
(2) Penal laws are strictly construed. 
(3) The ordinance in question wisely vests a discretionary power in the city ofticials. 
-* Time, necessity and locality are important elements in determining the character of any 
particular use of @ highway. 35 N. H., 257. 
(4) This court will not inquire into or interfere with the exercise of that discretionary 
power. Defendant did not disobey the ordinance. 
M (1) Municipal ordinances cannot make negligence what was not negligence before. & 
Daly 317; 80 Mass,, 249, and cases in brief. 
(2) City ordinances cannot create civil liabilities. 45 Mich., 74; 40 Am. Rep., 457, and 
cases cited in brief. 
N. (1) The disobedience of the city ordinance is not negligence; it is evidence to be cen- 
sidered like any other evidence submitted for consideration. 89 Pa. St. 71; 129, 
Mass,, 310; 64 N Y., 524; 63 N. Y., 522; 8 Daly N. Y., 231; 84 N. Y., 488 reviews 
all the authorities. 


The opinion of the Court was delivered by 

MANNING, J. The suit is for the recovery of five thousand dollars 
as damages for injuries to the son of the plaintiff caused by a sack of 
corn falling on him which broke his leg. The defendant keeps a grain 
or feed store on Poydras street, and the sack fell from the top of a pile 
of corn that had been placed on the banquette in front of his store. 
The lad, a boy of eleven years, was going by with two companions 
between seven and eight o’clock in the evening of the 11th of Sep- 
tember 1883 when the casualty befell him. The case went before a 
jury who found for the plaintiff and assessed the damages at fifteen 
hundred dollars. 

An ordinance of this city prohibits any one from encumbering or ob- 
~ structing the side-walks by depositing thereon any goods or other 
article except so long as may be necessary for loading or unloading. 
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Sundry objections are made to our considering this ordinance, but they 
are made for the first time here. None were made on the trial below. 
The ordinance was received in evidence without objection, and the 
uniform rule is that when so received, objections come too late on ap- 
peal. Pannell v. Coe, 1 Mart. N. S. 614; Pickett v. Bates, 3 Ann. 628; 
New Orleans v. Congregation, 15 Ann. 389. 


We do not think the testimony of the injured boy or of his compan- 
ion of same age is fairly open to the criticisms made by the defendant. 
The story of both is substantially the same. They may be street 
gamins as he says and as vicious as those pests usually are, but there 
is no proof whatever that either of them contributed to the disaster 
by negligence or by action. We cannot follow the defendant’s counsel 
into the realm of conjecture, and assume that the injured boy cut one 
of the lower sacks and loosened the foundation of the pile, and thus 
precipitated the sack from the top. The proof does not establish such 
solution. 


Nor was the failure of the plaintiff to call the third lad as a witness 
a circumstance of any moment. He was a child of only eight years 
and could scarcely “‘have cleared the obscurity and doubt” of his com- 
panions’ testimony. 


The defendant was in fault at the outset. He had not only violated 
a city ordinance but a general law as well. No one can rightfully ob- 
struct a side-walk under any plea, whether cf convenience or necessity, 
except for such time as is actually needful to get his goods in and out 
his store. The public is entitled to free passage over any and every part 
of the side-walk, and this cannot be impaired with’ impunity. Wood 
on Nuisances, secs. 261-5. Whoever unlawfully obstructs the passage 
over the side-walk is responsible for the consequences—not alone for 
the penalty the city authorities may have attached to the infraction of 
their ordinances—but for ulterior consequences as well. By placing 
himself in the wrong he shuts himself out from defences that might 
otherwise avail him, because when the act is inherently unlawful the 
question of negligence of the party injured by it does not arise. Salis- 
bury v. Herchenroder, 106 Mass. 458. He is in a different position 
from one who occasions an injury by the imperfect doing of a legal 
act, in which case there is a carelessness that may be culpable though 
not wilfull, but in his case there is a positive defiance of the law and a 
resulting injury from the very act that constitutes that defiance. 1 
Thompson on Negligence, 344-5. 
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The fact that the defendant’s neighbors obstructed the side-walk in 
the same manner, and that many others habitually do it, is no legal 
excuse or palliation of his act when that act has occasioned injury to 
another. Months or years may elapse before a serious injury results 
from blocking the side-walks, and many score of shopkeepers may be 
equally culpable, but when injury has been done, the party who ocea- 
sions it must bear the brunt of it. 

We have carefully scanned the testimony of the extent of the injury. 
The trial was in February last and the doctor was still attending the 
boy, who had been confined to his bed between six and eight weeks. 
He does not think the injury will be lasting except in so far as changes 
in weather will produce pain. The boy is not a cripple. We are not 
disposed to interfere with the verdict. 


Judgment affirmed. 
Rehearing refused. 





On APPLICATION FOR REHEARING. 

Objection is made to that sentence of the opinion wherein it is said 
that the wrong-doer shuts himself out from defences which might other- 
wise avail him, because when the act is inherently unlawful the question 
of the negligence of the party injured by it does not arise. The sen- 
tence of Thompson intended to be paraphrased is;—“the act being in- 
herently unlawtul, the actor is answerable at all events for the 
injurious consequences and the question of negligence does unt arise.” 
The author means negligence on the part of the actor, i. e., if the act 
is unlawful it matters not whether it was carefully or negligently done, 
it is sufficient to shew the illegality and not necessary to shew negli- 
gence. 

A reexamination of the record coutirms us in the opinion expressed 
before that there is no proof of contributory negligence, and therefore 
there is no need to say what effect proof of contributory negligence 
would have. It is proper however to correct the sentence touching it 
as above, and since we fin@ nothing ¢lse to cotréct, 

Thé rehearing is refused. . 








No. 9203. 


METAIRIE CEMETERY ASSOCIATION vs. BOARD OF ASSESSORS. 


A cemetery set apart and used for burying the dead, i& a ‘place of burial” within the 
- intendment of Art. 207 of the Constitution, and, as such, exempt trom taxation unless 
leased or ased for purposes of private or corporate profit or income. 
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The cemetery of plaintiff is not leased, nor is it used for any purpose of profit or income. 
The fact that lots in the same are sold to persons for purposes of interment, does not 
constitute a use of the property within the meaning ot the law. The property here as- 
sessed, is the unsold portion of the cemetery. It has neither been used nor sold for 
profit, and, even if the latter were a use the condition of its exemption has not been 
broken. 

Under the law of the State, shares of stock of corporations are only taxed on the surplus of 
their value above the value of the real estate belonging to the corporation. As the 
proof is perfect that the stock represents absolutely nothing but the value of the ex. 
empted real estate, it is clear that there can be no surplus value of the stock for 
taxation. 

ee from the Civil District Court for the Parish of Orleans. 
< Lazarus, J. 


Breaux and Hail for Plaintiff and Appellee. 


Walter H. Rogers, City Attorney, Wynne Rogers and L. O'Donnell, — 
Assistant City Attorneys for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The owners of a certain tract of land formerly known 
as the Metairie Race Course, with certain other individuals, formed 
themselves into a corporation under the general law of the State, for 
the purpose declared in their charter, “to be the establishment and 
maintenance of a cemetery and graveyard” on the property above 
mentioned. 

In 1873, the legislature, by Act No. 60, of that year took cognizance 
of the act of incorporation, and made it a penal offense to wilfully 
destroy any tomb in said cemetery, remove any body therefrom or cut 
or break any tree or plant therein, and further exempted “ the pro- 
perty of the association from all taxation, State as well as municipal 
or parochial, so long as it remained dedicated to the purposes of a 
cemetery.” 

The general revenue acts of the State, at and prior to that time, ex- 
empted from taxation, “cemeteries and graveyards set apart and 
actually used for the purpose of interring the dead.” Article 207 of 
the Constitution of 1879, expressly exempts from taxation “all places 
of burial-gprovided such exempted property be not used or leased for 
purposes of private or corporate profit or income.” 

The uncontradicted evidence fully shows, that the property has been 
established and maintained as and remains exclusively dedicated to 
the purposes of a cemetery; that large expenditures have been made 
to fit it for this sole purpose; that it has been enclosed with appro- 
priate walls and fences; that buildings proper for the temporary 
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reception of the dead have been constructed ; that avenues, drives and 
walks have been built ; that trees and flowers have been planted, and 
that all the resources of landscape gardening have been employed to 
beautify and ornament the grounds; that they are divided into plots 
appropriate for use for tombs and burial places; that many interments 
have taken place and expensive tombs have been erected; that per- 
sons are employed to supervise and care for the cemetery; that the 
property is not, and has never been used for any other purpose. 

« , At the formation of the corporation a capital stock was formed, 
fixed at $120,000, divided into 1200 shares of $100 each. Of this 
stock, eight hundred shares were assigned to the owners of the pro- 
perty in consideration for its transfer to the corporation, while the 
remaining four hundred shares were taken by other subscribers who 
paid for the same and the funds arising therefrom were to be, and 
were employed in “the embellishment, improvement and ornamen- 
tation of the cemetery.” Large additional sams have been expended 
for the same purpose. 

No attempt was ever made to tax this property until the year 1883 
when the defendant Board of Assessors, for the first time, placed 
it upon the assessment rolls of 1883. In so doing, they valued 
the stock of the corporation at $118,000. They valued the cemetery 
at $50,000. They deduct the latter from the former sum to ascertain , 
the taxable value of the stock; and they return the company for tax- 
ation on real estate, $50,000, and on surplus stock, 68,000, making 
total of $118,000. 

After timely and formal application to the Board for the cancellation 
of this assessment, and after refasal by the Board, the plaintiff brings 
the present action to compel such cancellation. 

Amongst the several grounds of exemption urged by plaintiff, we 
find it necessary to notice only one, viz: That based on Art. 207 of 
the present Constitution, which, as we have seen, exempts “all places 
of burial—provided such exempted property be not used or leased for 
purposes of private or corporate profit or income.” 

We will consider : 

1. The taxability of the property. 4 


2. That of the stock. 
I. 


That this property is, asa whole and in all its part, a cemetery, no 
one can dispute. It is used for that purpose and for no other. To 
that purpose it is dedicated in the charter of the corporation. No 
suggestion is made that it is excessive in extent or that any fraud upon 
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the law is contemplated by seeking under that name, to cover from 
taxation property not really intended or expected to be used for that 
purpose. On the contrary, the appropriateness of the dedication has 
been expressly recognized by the law-making power in Act No. 60 of 
1873, above referred to. 

Now, what is a cemetery? Lexicographers define it to be “‘ an area 
or place where the dead are buried.” Worcester’s Dictionary. 

In other words, it is, in the very language of the Constitution a 
“place of burial,” by which is meant undoubtedly a place dedicated 
and set apart for the burial of the dead. The attempt to restrict the 
meaning of the words of the Constitution to the narrower import of 
tenanted graves, spots of ground actually occupied by buried corpses, 
is utterly vain. The words are to be interpreted according to the 
known habits and usages of the people, which are to congregate their 
dead in places set apart for that sacred purpose, encircled by holy in- 
fluences and subject to regulations for preserving the decency, peace 
and sanctity of all their surroundings. 

What would be the security of those who venerate their dead, if the 
tax-gatherer might enter such sacred precincts and sell, at public out- 
ery, the land adjoining their tombs to some publican who might build 
thereon a bar-room or a brothel ? 

The words are to be interpreted also with reference to existing and 
prior legislation on the same subject, which had exempted from tax- 
ation ‘ cemeteries and grave yards set apart and actually used for the 
purpose of burying the dead.” Rev. Statutes, Sec. 3233. 

The obvious intention was to give a constitutional sanction and 
guarantee to such ancient and habitual exemptions. We have not a 
doubt that this cemetery, as a whole, is a ‘‘ place of burial” within the 
intendment of the Constitution. Then it is exempt from taxation, un- 
less, under the proviso of the Constitution, it is leased or used for 
purposes of private or corporate income or profit. 

That it is not leased for any purpose is fully proved. 

The evidence is equally perfect that it is not used for any other pur- 
pose than that of a cemetery, or for any purpose which yields any 
private or corporate profit or income. The sole fact, upon which is 
predicated the charge of use for corporate profit, is that the corpora- 
tion sells plots of the ground to persons desiring to build tombs and 
bury their dead therein, at prices which, if all were sold, would yield 
a profit on the investment. 

But, it is to be observed that such sales do not, in any manner, 
change the use of the property but rather preserves and confirms its 
use and dedication as a place of burial. 
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In establishing this exemption, the law concerns itself exclusively 
with the quality and use of the property, and not at all with its owner- 
ship or disposition. So long as it retains the character of a “ place of 
burial,” it matters not who owns it, how often it may change hands 
nor at what prices—as a “place of burial,” it remains exempt. The 
sale of ptoperty is not an use of it within any signification, technical o1 
general, of that word. 

Every cemetery belongs to some owner; and the lots therein are not 
usually given away, but are sold to persons desiring to acquire them 
for purposes of interment. If the law had intended to exempt such 
‘* places of burial,” only on condition that they should not be sold, it 
would have said so. Under such construction, the unoccupied lots of 
perhaps every cemetery in New Orleans, would be equally liable to 
taxation with those of plaintiff. Indeed, churches, hospitals, orphan 
asylums and other exempt property are equally subject to be sold at 
the will of the owners, and on the same theory might lose their ex- 
emption. Possible profits on such sales are not matters of judicial 
concern. 

But, sich construction would be absurd; because, then until sold, 
the condition of the law would not have been violated ; and, when sold, 
how could the property be taxed to the seller? Thus, in the instant 
case, the property assessed is admitted to be the wnsold portion of the 
cemetery. As we have held, it is ‘‘a place of burial,” within the in- 
tendment of the law. It is clear from the evidence that it is not used 
for any purpose of profit or income; and it has not been sold. Then 
in what way has anv breach of the condition which excludes ex- 
emption been committed ? 

The question answers itself. This property is exempt from taxation 
and was improperly listed on the assessment roll. 


II. 


The question as to the taxability of the stock is equally free from 
difficulty. 

The proof is perfect that this corporation has no source of revenue 
or income. It conducts no business except that of administering and 
caring for the cemetery, which is simply productive of expenditure. 
It has no accumulated funds. Its stock originally represented its real 
estate and the improvements thereon. As lots have been sold, the pro- 
ceeds, not consumed in improvements, have been returned to the stock- 

-holders in reimbursement of their investments, and have passed into 
the domain of taxable private values. The sold lots are a diminution 
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pro tanto of the property of the corporation. The stock now repre- 
sents nothing but the value of the real estate remaining unsold. 

Whatever be the power of the legislature to subject to taxation, 
shares of stock, independently of any consideration of the elements 
which give them value, the law in force in this State only taxes the 
surplus of their value, over and above the value of the real estate 
owned by the corporation. The fact that this real estate is exempt 
from taxation, does not impair, but increases its value, and that value 
must still be deducted from the market value of the stock in order to 
ascertain the surplus liable to taxation. 

In this case, as the stock represents absolutely nothing but the real 
estate, it is clear that it can have no surplus value. “The attempt of 
the assessors to create an apparent surplus by assessing the real estate 
at less than one-half the value of the stock cannot succeed. They 
have themselves elicited evidence found in the record, tending to show 
that the property is really worth more than the market value of the 
stock. But, in truth and in fact, the market value of the stock is 
simply and necessarily the market value of the real estate, and there 
is, and can be, no surplus for taxation. 


Judgment affirmed. 
Rehearing refused. 





CONCURRING OPINION. 


Pocuk, J. In my opinion the exemption claimed by plaintiffs could 
not have been sanctioned under the act of 1873, or any other legisla- 
tion conforming to the Constitution of 1868. The property of plaintiff 
corporation is not used for either “church, school or charitable pur- 
poses,” the three enumerated objects which that Constitution contem- 
plated as warranting an exemption from taxation of any property. 

But it is equally clear to my mind, that, independently of any legis- 
lative action, the property of that corporation is exempt from taxation 
under the provisions of article 207 of the pregent Constitution, which 
are self-operative; and are beyond the reach of adverse action of the 
legislative, as well as of the judiciary, departments of the government. 

I see no reason or evidence in the record sufficient to render this cor- 
poration amenable tothe proviso contained in the article of the present 
Constitution to which I have referred. 

The whole ground owned by the corporation is dedicated exclusively 
to the burial of the dead. The lots which are actually occupied by 
human bodies, have ceased to be the property of the corporation, and 
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the remaining lots, which are the only property of the Association, are 
neither leased nor used for any purpose whatever. 


Hence I fail to see how it can be conceived thit the property of the 
corporation, which is, in every sense of the term, a place of burial, is 
either “leased or used for private or corporate profit or income.” The 
funds realized from the sale of lots are applied first to the payment of 
expenses necessary to maintain and embellish the grounds, prepara- 
tory to sales of lots, and the surplus is used in reimbursing the stock- 
holders for the respective amounts contributed by them towards the 
purchase of the grounds and the laying out of the cemetery. 


If it should happen in the remote future, that an entire sale into 
burial lots of the whole ground, would realize an amount in excess of 
the original cost price, and of the disburscments made for the admin- 
istration and maintenance of the cemetery, the distribution of that 
surplus fund among the stockholders, could not in my opinien be con- 
sidered as a private or corporate income or profit. It would not be 
more significant in that sense than the enhancement in value of any 
property owned and used for religious, charitable or school purposes, 
and for those reasons exempt from taxation under the present Con- 
stitution. 


The property of many churches, charitable and otherlike institu- 
tions, situated in the central portion of a growing city, have doubled 
and trebled in value, and are sometimes sold for the purpose of re- 
moving such institutions from business centers. I imagine that no 
one would dream of qualifying the capital thus increased as either a 


corporate incume or profit. 


It is plain to my mind that the term “places of burial” as used in 
the Constitution issynonymous with “ grave yards” and “ cemeteries ” 
' and that plaintiff's cemetery is as justly entitled to exemption, as any 
of the numerous “‘ graveyards ” and “ cemeteries ” in this State, which 
are all owned by corporations, either church or private. 


I find a striking analogy between the grounds which justify an ex- 
emption in this case, and those which were presented in the case of 
the State ex. rel Administrator Tulane Education Fund vs. Board of 
Assessors, 35 Ann. p. 668, and I referto my dissenting opinion in that 
ease for additional reasons in support of my concurrence with the 
opinion prepared by Mr. Justice Fenner in this case. 














NEW ORLEANS, JANUARY, 1885. 39 





Metairie Cemetery Association vs. Board of Assessors. 





DISSENTING OPINION. 


MANNING, J. Exemptions from taxation are rigidly construed, and 
the rule holds good in the interpretation of organic as well as statutory 
law. 

The Constitution of 1868 empowered the legislature to exempt from 
taxation property actually used for church, school, or charitable pur- 
poses, art. 118. A cemetery is not used for either of these purposes, and 
therefore when the legislature in 1873 exempted from taxation the pro- 
perty of the plaintiff, Sess. Acts, p. 117, its action was null because be- 
yond the power conferred upon it. 

The ingenious argument of the plaintiff’s counsel that a cemetery used 
by a Christian community who inter their dead with the ecclesiastical 
ceremonies, is used for church purposes will not apply to the plaintiff 
association. Its property is for sale to all the world, restricted only to 
the use of it for burial. A Pagan or Mahomedan or Chinaman or Jew may 
buy a lot for the burial of the dead of his faith therein, and the non- 
Christian might be laid there without any ecclesiastical ceremony at 
all. 

The constitution of 1879 exempts from taxation places of religious 
worship or burial provided they are not used or leased for private or 
corporate profit or income. Art. 207. The lots in this cemetery that 
are already sold are places of burial not used for income either private 
or corporate and are exempt, but the land not yet used and still held 
for corporate profit is not protected by the Constitutional exemption. 

The self-imposed restriction of the ground to burial purposes alone is 
in the Association’s own interest. No one would buy a lot for a burial- 
place if other parts of the grounds were or could be sold for purposes 
that wound the sensibilities or invade the sanctity that envelops the 
last resting-place of our friends. And that the property is a good com- 
mercia! investment is made plain by the evidence that the stock is 
quoted on ’Change and was worth 112 in January 1883 and has been as 
high as 120, the par value being 100. Only a little more than one- 
tenth of the land has been sold and realized $100,000. while the origi- 
nal purchase with the subsequent cost of converting it into a cemetery 
and beautifying it somewhat exceeds that sum. The same prices for 
the unsold land will realize to the plaintiff three quarters of a million 
dollars ov an investment of $120,000. Such return is enough to satiate 
the cupidity of the most ardent speculator without trading on rever- 


ence for the dead. 


Bermudez, C. J., concurs in this opinion. 
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THE STATE OF LOUISIANA Vs. Tony TAYLOR. 


An alleged defect in an indictment caunot be reviewed on appeal if urged in a motion for 
new trial. Such a ground must be presented by means of a motion to quash or a mo- 
tion in arrest of judgment. 

A complaint, in a trial for burglary, that the evidence failed to show that the deed was com - 
mitted during the night time, and that the evidence which was circumstantial was not 
sutlicient to convict, embodied as a yround for a new trial, cannot be considered by this 
Court, whose jurisdiction in criminal cases extends to questions of law alone. The 
Supreme Coart cannot review the verdict of the jury on questions of fact. The jury 
are the sole judges of the guilt or innocence of the accused under the evidence. 


PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 


M. J. Cunningham, Attorney General, and James Wilkinson, District 
Attorney, for the State, Appellee. 


J. G. MacMahon for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Defendant appeals from a conviction of burglary under 
section 852 of the Revised Statutes. 

His complaint, embodied in a bill of exceptions, is levelled at the 
judge’s refusal of a new trial. 

The grounds of his motion were in substance : 

1. That the indictment was defective for the reason that it failed to 
set forth the hour of the night at which the alleged crime was com- 
mitted. 

2. That the evidence failed to show that the deed was committed in 
the night-time, that the building which had been broken was appur- 
tenant to a dwelling house, and that the circumstances making up the 
only evidence in the case, were not sufficiently strong to justify a con- 
viction. 

1. His first ground, which is an objection to the indictment, even if 
correct, cannot be presented in the shape of a motion for new trial. 
If it be an error of form, it should have been met by a motion to quash 
the indictment; if an error of substance, it should have been urged by 
means of a motion in arrest of judgment. Under elementary rules 
of criminal practice, both in this and in our sister States of the Union, 
a new trial cannot be granted on such a ground. 

2. Counsel for the defense has not been more fortunate in the se- 
lection of his mode of presenting the second ground of his complaint. 
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In urging that ground in the shape in which he presents it, counsel 
has entirely lost sight of the restricted character of our jurisdiction in 
criminal eases. The Constitution has interposed an impassable barrier 
to any attempt on our part to review the verdict of the jury on ques” 
tions of fact, Art. 81, and has limited our jurisdiction in such cases 
to questions of law alone. 

The substantive meaning of the complaint is, that the jury con- 
victed the accused on insufficient evidence. The jury were the sole 
judges of the question; whether the proof shows that the deed was 
committed in the night-time, or whether the building was appurtenant 
to a dwelling house under the meaning of the statute, or whether the 
circumstantial evidence introduced and relied on by the State was 
sufficient to convict. 

Had the accused asked the judge to charge the jury that the ele- 
ments which he sets forth were essential to a conviction of burglary 
under the section which was the legal basis of the prosecution, and 
had the judge declined to give such an instruction, a bill taken from 
the judge’s refusal would have presented a question of law subject to 
our review. But, an attempt on our part to judicially entertain the 
merits of the motion for a new trial made by the defendant, on the 
grounds therein set forth, would involve us in a flagrant usurpation of 
jurisdiction. Such a power is not conferred, but is industriously with- 
held by the Constitution. 

Conceding, for the sake of argument, that the jury made erroneous 
findings on all the points suggested by the accused, we are powerless 
to review their conclusions, because such a course would be “ trying 
the case over again as to the facts.” State vs. Polite, 33 Ann. 1016, 
The record presents no error subject to our review. 

Judgment affirmed. 





No. 9260. 


Moses SCHWARTZ vs. W. B. SCHMIDT ET ALS. 


In a revocatory action the jurisdiction of this Court is determined not by the value of vhe 
property, the sale of which is songht to be annulled, but by the amount of the creditor's 
demand, exclusive of interest. . 


PPEAL from the Civil District Court for the Parish of Orleans. 
ra Houston, J. 
Braughn, Buck & Dinkelspiel for Plaintiff and Appellee. 
W. S. Benedict for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. This is a revocatory action instituted against the defend- 
ant to set aside a sale made by ove Frank E. Foucher to W. B. Schmidt, 
one of the defendants. 
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From an examination of the record we find the case is not within our 
jurisdiction ratione materia. 

The action is based on a judgment in favor of Schwartz, plaintiff 
herein, against Frank E. Foucher for $1838 exclusive of interest. 

We have repeatedly held in actions of this character, that the juris- 
diction of this Court is determined by the amount of the creditor’s 
claim resorting to such suit against the defaulting debtor, and not by 
the value of the property of which the sale is sought to ke annulled, 
Loeb & Bloom vs. Avantiba 33 A. 1086; and Zuberbier & Behan 
vs. R. S. Morse, recently decided and not yet reported; see also 
Schmidt & Ziegler vs. Brown & Strass, 33 Ann. 416, and Buffington 
vs. Blouin, 36 A. 326. 

And in considering the amount of the debt upon which the creditor 
bases his action, we cannot include the interest, but must be governed 
by the principal of the demand. The action, in other words, is but 
the means to collect a debt, the capital of which is $1838. 

The question of jurisdiction has not been discussed by counsel of 
either party, but this Court of its own motion must notice and act 
upon it. 

The appeal is, therefore, dismissed at the cost of the appellants. 








No. 9286. 


THE StTaTE OF Lovurstana vs, O. H. SCHONHAUSEN FT ALS. 


The license for keeping a fixed place for concert, dancing, and variety performances is one 
thousand dollars. The Act of 1882 imposing that license is constitutional, State v. 
O'Hara, 36 Ann. 93 affirmed. 

When an appeal is taken from a judgment for the amount of the license manifestly for delay, 
ten per centum upon the amount of the license will be adjudged as damages for a frive- 
lous appeal. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





John McEnery and W. B. Sommerville for Plaintiff and Appellee. 
F. Kernan for Defendants and Appellants. 


The opinion of the Court was delivered by 

MANNING, J. This appeal is from a judgment condemning the de- 
fendant Schonhausen to pay a license of one thousand dollars for keep- 
ing a fixed place for concert, dancing, and variety pertormances in this 
city. 
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The defence is the same as that urged in State v. O'Hara, 36 Ann 
93 and is untenable for the reasons given in that case. 

The judgment was rendered in June 1884 and a suspensive appeal 
was taken. The State prays for ten per centum upon the license as 
damages for a frivolous appeal. We shall inflict it. 

The decision in the O’Hara case had been rendered several months 
when the judgment in this case was pronounced and the appeal taken, 
and the same O’Hara is a co-defendant with Schonhausen here, al- 
though the latter avows himself sole proprietor. 

It is therefore ordered and decreed that the judgment of the lower 
court is affirmed, and that in addition thereto the State do now have 
and recover of the defendant Schonhansen ten per centum upon the 
judgment below as damages for a frivolous appeal and the costs of 
both courts. 








No. 9278. 
THE STATE OF LOUISIANA Vs. A. LAMOTHE. 


New trial on the ground of newly discovered evidence will not be enforced when the wit- 
nesses were known before trial, but could not be found, and when no postponement was 
asked on account of their absence, nor when the evidence is merely cumulative and 


* corroborative and not calculated. in the opinion of the judge, to produce a different 


result on another trial. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
l \ Roman, J 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


Branch K. Miller for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. Aided by no brief from counsel for defendant, we have 
nevertheless carefully considered the only bill of exception found in 
the record, which is taken to the overr uling of a motion for a new 
trial. 

The only ground of the motion which has any claim to our consid- 
eration here, is that of newly discovered evidence. 

The affidavits of the proposed new witnesses are properly embodied 
in the bill. 

The evidence seems to lack several of the essentials necessary to 
support the application. 
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“1. It is not properly newly-discovered. One of the affidavits shows 

that the witnesses named were known as such before the trial and that 
unsuccessful efforts were made to find their addresses. It does not ap- 
pear that any effort was made to procure a postponement of the trial 
on that account. Wharton Cr. Pl. and Pr., sec. 865; State vs. Crowley, 
33 Ann. 782. 

2. The judge, in his reasons, states that the evidence was, at most, 
only cumulative and corroborative in its character, and that it was not 
such as ought to produce, on another trial, an opposite result on the 
merits. Wharton Cr. Pl. and Pr., sec. 854. 

Judgment affirmed. 








No. 9259. 


Po.iceE JURY OF THE PARISH OF PLAQUEMINES vs. Mrs. MARY 
MITCHELL ET AL. 

The claim of a parish against a riparian owner in said parish, for the costs incurred by the 
police jury in making and repairing the public levee and the public roads on the owner's 
property, is not in the nature of a tax, toll or impost, or of a fine, forfeiture or penalty 
imposed by a municipal corporation, and if the amount of such claim is not equal in 
amount to the lower limit of our jurisdiction, the appeal cannot be sustained in this 
Court. 


yee from the Twenty-fourth District Court for the Parish of 
Lt Plaquemines. Livaudais, J. 





James Wilkinson, District Attorney and R. T. Beauregard, for Plain- 
tiff and Appellee. 
J. S. Tully and C. S. Rice for Defendants and Appellants. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Pocuk, J. Defendants have taken this appeal from a judgment con- 
demning them to pay to plaintiff the sum of $567 65 for labor per- 
formed and materials furnished by the parish in making and repairing 
the public levee and the public roads on the front of their plantation, 
situated on the Mississippi River in said parish. 

The motion to dismiss is predicated on our want of juri isdiction 
ratione materia, and it must prevail. 

In view of the amount involved, our jurisdiction would apply on the 
exclusive ground that, the claim involved the legality or constitution- 
ality of a tax, toll or impost, or of a fine, forfeiture or penalty imposed 
by the parish. 
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It is apparent at a glance that, it is not a penalty, a fine or forfeiture 
imposed by a municipal corporation ; it is equally clear that the ques- 
tion does not involve a toll or an impost. 

In their answer, defendants urge that the claim is in the nature of a 
tax, and they intimate that it cannot be enforced under any other legal 
hypothesis. 

It may be that the claim cannot be supported under or by virtue of 
any law, and that the parish was absolutely unauthorized to make the 
works or improvements at the cost of defendants. But the question 
which we must meet under the motion to dismiss, is to determine 
whether the claim is a tax. The very nature of the demand, which is 
for work and improvements made on defendants’ property, excludes the 
idea that the proceeding is intended to enforce the collection of a tax. 
Our jurisprudence has long since settled the question, and the present 
Court has recently confirmed the doctrine, that contributions exacted by 
parishes or other municipal corporations, from owners of immovable 
property, for the construction of levees, public roads and for the open- 
ing of streets, and for like purposes, are not taxes, and that questions 
arising thereunder, could not be listed under constitutional or legisla- 
tive provisions concerning taxation. Lafayette vs. Asylum, 4 Ann. 1; 
Yeatman vs. Crandall, 11 Ann. 220; city praying for opening of streets, 

.20 Ann. 499; Rooney vs. Brown, 21 Ann. 51; Board of Levee Commis- 
sioners vs. Lorio Bros., 33 Ann. 276; Barrow vs. Hepler, 34 Ann. 362. 

The claim pressed in the case at bar, is not even a contribution ex- 
acted by the municipal corporation, but it is simply a moneyed demand 
growing out of an alleged legal obligation to do and to perform the 
works claimed for, and to compensate the parish for having performed 
the same. 

This appeal is, therefore, dismissed at appellants’ costs. 


No. 8050. 


City or NEW ORLEANS Vs. NEW ORLEANS, St. Lovurs AND CHICAGO 
RAILROAD Co. 


Act 12 of 1875 conferring upon the State Board of Assessors the power of making the as- 
sessment for the city of New Orleans as well as the State, did not abolish distinctions 
established by existing laws between the subjects of taxation falling under the taxing 
power of city and the State respectively. Hence the assesment rolls for each were not 


necessarily counterparts and copies of each other, and the mere fact that they differed 
from each other, did not, of itself, invalidate cither. 
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The law authorized the assessments under the head of ‘‘capital,” all capital of cor- 
porations ‘‘not invested in real estate," and such assessment is not void for defective 
description because not setting out the particular items and objects in which the capital 
is invested, 32 Ann. 21; 31 Ann. 477. 

Complaints of mere excessive valuation of taxable property in the assessment, « annot be 
listened to as a defense to a suit for the tax. If appeal on such questions be made to the 
courts, the action must be directed against the Board of Assessors 

The capital stock of defendant is not exempt from taxation under Act 42 of 1874. 


APPEAL from the Fourth District Court for the Parish of Orleans, 
7 Houston, J. 


Blane and Butler, for Plaintiff and Appellee. 


L. E. Simonds, for Defendant and Appellant : 


I. Defendant's railroad runs through the States of Louisiana, Mississippi, Tennessee and 
Kentucky. As to its railroad, machinery, rolling stock, etc., in the three last-named 
States, and as to the operation of the same therein, defendant is a corporation of those 
States respectively, and is domiciled therein, and is, to that extent and in that respect, 
not a corporation of nor domiciled in Louisiana 

If. So much of the property, real and personal, as has its situs in Mississippi, is in pos- 
sessien and control of the Mississippi corporation, and is taxable in that State only. 
The personal property, such as furniture, machinery, animals and rolling stock in 
that State, and which never passes beyond the limits of the State, has such situs and 
is taxable there only : 

IIL. So, also, as to rolling ‘stock which comes temporarily into this State, as vehicles of 
commerce. and which remain only a few hours in New Orleans, and which have their 
‘‘home port ” at the machine shops and ‘‘ round houses" in Mississippi, and which are 
laid up there when not in use. Such property is not situated in this State, Its situs 
is elsewhere, and it is there taxable. Revenue Act. No. 42, of 1871, sec.16. Rev. 
Stat. sec. 3254. : 

IV. The rule that personal property is assessable at the domicile of the owner, was in- 
tended to apply to property that follows or may follow the owner, e. g. debts, choses in 
action, etc. It was not intended to apply to personalty having an established locality. 

; In Louisiana personal property is to be assessed in the parish where situated. Revenue 

$ Act of 1871, sec. 16; Revised Stat. art. 3254; See also Cooley Tax, 270. 

V. The assessment in question is illegal and void. The Board of Assessors were required 
to make the same assessments for both State and city taxation. But the assessment 
roll for the city was of different property or at different valuations from the roll of 
the State. Act No. 12, of 1875. sec. 

VI. There was no proper description of the thing assessed. The assessment of ‘‘ mer- 
chandise, capital and money at interest,” is sought to be applied to railroad tracks and 
rolling stock—eked out by the testimony of the assessor and by other evidence out- 
side of the assessment roll. It is not even claimed that any capital stock is assessed 
over and above the corporeal and tangible property of the Company. 

VII. Defendant has the right to appeal to the courts against the valuation of the property 
as well as the legality of the tax. Just at the time of this assessment, there was no 
law making the decision of the a 3 final as to the city assessments. Defendant op- 
poses both the valuation and the legality of the tax. 

= VIII. Any law in this State which makes final the decision of the assessors fixing the 

amount due to the city, and which gives to such decision the ferce of the thing ad- 
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judged, is in violation of that part of the Constitution which lodges the judicial power 
in certain courts. Const. of 1868, art. 

IX. The law as to ‘arbitration’ of assessments, referred to by the judge below in his rea- 
sons for judgment, was not passed until after this assessment. 

X. Neither the letter nor the spirit of the laws of Louisiana warrant an assessment of 
property not forming part ef the bulk of property of the State. Without clear and 
positive legislation to that effect, the courts will not maintain an inequitable and 
capricious assessment. In the absence of provisions in the revenue act, under which 
the assessment is made, showing clearly the intent of the Legislature, the courts will 
look to other legislation on the same subject, to ascertain snch intent. 


The original opinion and decree in this case were, on rehearing, set 





aside. 
On REHEARING. 

The opinion of the Court was delivered by 

FenNER, J. Much reflection on the issues involved in this impor: 
tant case has brought us to the following conclusions, viz : 

1. Act No. 12 of 1875, which devolved upon the State Board of As- 
sessors the exclusive duty of making assessments for the city as well 
us the State, did not, in terms or by implication, abolish or repeal the 
distinctions established by existing tax laws between the subjects of 
taxation, falling under the taxing power of the State and of the city 
respectively. Thus act No. 7 of 1870 exempted from city taxation 
household goods to the value of one thousand dollars, and incomes not 
exceeding one thousand dollars per year, while Act No. 42 of 1871 ex- 
empted from taxation only five hundred dollars of household goods, 
and either exempts or taxes no income whatever. These laws the 
Board of Assessors were bound to. respect. Hence the contention 
that, under Act No. 12 of 1875, there must be but one assessment for 
the city and State, and that the assessment roll of the one must be an 
exact copy and counterpart of the other, is without foundation. 

In this particular case, the assessors seem to have construed their 
duty uader the law, to be to assess for State taxation the entire capital 
of the corporation invested in the State, including eighty-eight miles 
of road-bed within the State limits, while, for city taxation, they as- 
sessed only the capital invested and employed in the city of New Or- 


leans. 
Under this view of the law, the assessments necessarily differed ma- 
terially. In fact, the State assessment amounted to $4,000,000, while 


that for the city amounted only to $1,063,200. 

Does the defendant contend that the assessment for the city should 
have conformed to that for the State? If so, it complains with bad 
grace and without reason, because the non-conformity results to its 
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benefit in a saving of nearly $3,000,000 worth of property from taxa- 
tion. Does it contend that the State assessment should have conformed 
to that for the city? If so, it might furnish strong grounds. for oppos- 
ing the State assessment, but would be a confes;ion of the correctness 
of that for the city." The mere fact that they differ cannot, of itself, 
furnish ground for contesting either. 

It is proper to observe that the assessment under consideration was 
made in 1876 for the year 1877, and our remarks have no application to 
the system prevailing under the Constitution of 1879 and the legisla- 
tion thereunder. 

2. The objection that the assessment is void for lack of description 
of the property assessed is untenable. 

The description consists in the word “ capital.” The law required 
no further description. It authorized the assessment under that head 
of all capital of a corporation “not invested in real estate,” anil did 
not require a description of the particular property in which it was in- 
vested. Act 42 of 1871, sections 34 and 35. 

The legality of such assessments has been sustained by this Court, 
which said, in one case, “the assessment of the ‘capital’ of a corpora- 
tion cannot in the nature of things, particularize each and every ar- 
ticle and element of value entering therein. It must, of necessity, be 
assessed, to a great extent, in general terms, and so far as we can per- 
ceive, no distinction exists in law between corporations whose capital 
is all in money and those whose capital consists of property, privileges 
and franchises.” N.O. and Carrollten R. R. Co. vs. Assessors, 32 Ann. 
21; N. O. Gaslight Co. vs. Assessors, 31 Ann. 477. 

Hence the objection of defective description is untenable. 

3. The foregoing disposes of all objections which go to the inherent 
validity of the assessment as a basis for any taxation whatever. 

The remaining objections only attack the amount of valuation and 
if sustained, would not destroy, but merely reduce the assessment of 
defendant’s ‘‘capital.” They are, in other words, complaints of exes- 
sive valuation. They raise several interesting and perplexing ques- 
tions; but we are clearly of opinion that such questions cannot be 
agitated in this proceeding, which is a suit for a tax. 

Sections 45 and 50 of Act 42 of 1871 and Act 12 of 1875 (which latter 
continued in the assessors ‘‘all powers heretofore prescribed by law”) 
vested the power of correcting errors of assessment in the Board of 
Assessors, and provided, that, “they shall decide all contested cases and 
their decision shall be final as to the valuations in said assessment 
rolls.” 
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It is contended, that this provision did not apply to assessments for 
the city, and, also that it is unconstitutional. We have no call to 
determine these questions now and here; for were we to assert the 
right of the tax-payer, injured in this regard, to claim judicial review 
of the action of the assessors, it is obvious that his action must be 
directed against the Board of Assessors, and that he cannot set up 
such injury as a defense to a suit for the tax by the city of New Or- 
leans. The city did not make the assessment and had no power to 
correct it. The question is one exclusively between the tax-payer and 
the Board of Assessors whose action is called in question and whose 
decision is to be reviewed. 

See Cooley on tax, p. 528 and note 4. No authority is needed to 
support so self-evident a proposition. 

The mistake of the judge a quo in assigning, in his reasons for judg- 
ment, an erroneous reason for refusing to consider questions of ex- 
cessive valuation, does not effect the correctness of his conclusion. 
As the grounds of this decision have now been passed on for the first 
time, we deem it proper to reserve the right of defendant to apply for 
a rehearing within the usual delay. Our former decree herein is, 
therefore, now annulled and set aside and it is now ordered that the 
judgment appealed from be affirmed. 





On APPLICATION FOR REHEARING. 


Counsel for the cast defendant complains that we have not passed on 
one question raised by them, viz: “That its capital stock is exempt 
from taxation.” 

The claim rests on the provision of Section 2 of the charter of the 
New Orleans, Jackson and Great Northern Railroad Company, passed 
in 1853, in these words: “ The capital stock of said corporation shall 
be exempt from taxation, and its works, fixtures, etc., shall be exempt 
from taxation for ten years after the completion of the road within 
this State.” Considered verbatim et punctuatim, a strong argument 
might be made to exclude the exemption of the capital stock from the 
limitation of ten years; but the question would still remain doubtful 
and that alone would be sufficient to repel the claim under the doc- 
trines announced in the Carrollton Railroad case. N.O. & Carrollton 
R. R. vs. New Orleans, 34 Ann. 429. See specially pp. 440, 441 and 447. 

If this answer were not in itself sufficient, it might be readily shown 
that the Act 42 of 1874 did not, under any view, have effect to 
exempt the capital stock of the defendant corporation from taxation. 
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On other points, we will add that counsel do their own powers of 
lucid statement and our faculties of comprehension equal injustice in 
reproaching us with having “mistaken the grounds” upon which they 
claim the illegality of the assessment. We understood the grounds 
thoroughly, considered them carefully, and adhere to the conviction 
that we have disposed of them correctly. 

We take pleasure in recognizing the thoroughness and ability with 
which they have presented their client’s case, and they may rest con- 
tent in the consciousness that they have done all that any counsel 
could have done in its behalf. 

Rehearing refused. 








No. 9266. 


THE STATE OF LOUISIANA vs. TsnN1 HO ET AL. 


An appeal from a judgment of a recorder’s court on the ground that the case involved a con- 
testation as constitutionality and legality of a ‘‘fine, forfeiture or penalty imposed by a 
municipal corporation,” cannot be maintained when it does not appear from the record 
that such ‘‘contestation” was raised in the lower court prior to final judgment. 


A PPEAL from the Second Recorder’s Court. Ford, Recorder. 
Walter H. Rogers, City Attorney, for Plaintiff and Appellee. 
J. C. Walker for Defendants and Appellants. 





The opinion of the Court was delivered by. 

FENNER, J. This appeal finds its way into our Court under the sole 
protection of that clause of article 81 of the Constitution which extends 
our jurisdiction to “all cases in which the constitutionality ‘or legality 
of any fine, forfeiture or penalty imposed by a municipal corporation 
shall be in contestation, whatever may be the amount thereof, ete.” 

Essential conditions precedent to the maintenance of our jurisdiction 
are wanting in this case. 

It is obvious that the *‘contestation” referred. to in the Constitution, 
must have existed in the lower court, and that the fact of its existence 
must affirmatively appear on the face of the record. 

We have scrutinized this record without finding that any such ‘‘c»n- 
testation” was raised in the lower court, before final judgment, either 
by way of plea, exception or defense. The unconstitutionality and 
illegality of the penalty imposed, were suggested for the first time, so 
far as the record shows, in the motion for an appeal from the judgment. 
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It does not appear that this question was raised on the trial or passed 
on by the magistrate. 

The object of an appeal is to reverse or amend the judgment on the 
ground of error therein. We cannot find that the judge has committed 
error in the decision of the sole question which could give us jurisdic- 
tion, when it does not appear that such question was submitted to or 
decided by him, or was in “contestation” in the case. 

Let the appeal be dismissed at appellants’ cost. 








No. 9270. 


THE STATE OF LOUISIANA VS. WM. FERGUSON. 


In criminal cases the Supreme Court will not consider alleged errors in the charge of the 
trial judge to the jury, when suggested in an assignment of errors. and when no ob- 
jection was made to the charge when given, unless upon its face the charge should 
appear to be unjustly and glaringly erroneous. State vs. Riculfi, 35 Ann. 774; State vs. 
Curtis, 34 Ann. 1215; State vs. Beaird. 34 Ann. 106, affirmed. 

The charge must be considered as a whole, and the practice of selecting therefrom isolated 
passages for criticism and animadversion, will not be sanctioned, when it appears that 
such passages, although apparently erroneous, are fully explained by other passages in 
the instructions. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
va Roman, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
W. L. Evans for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocnk, J. Appealing from a conviction of manslaughter, under a 
charge of murder, the accused invokes relief under an assignment of 
errors, which is confined to the judge’s charge to the jury. 

No objection was made to the charge or to any part thereof when it 
was given. 

The charge, which was made in writing, is a carefully prepared 
paper, intended to cover the whole law governing the trial under 
the charge of murder. 

After seriously complaining in his assignment of errors, that owing 
to the manifold inaccuracies which are engrafted in that charge, his 
client was practically denied that protection with which the law 
charitably shields all persons on trial for serious offenses, counsel for 
the accused proceeds to cull isolated passages from the judge’s charge, 
and to demonstrate the fallacy of the doctrine therein embodied. 








SUPREME COURT OF LOUISIANA. 





State vs. Ferguson. 





Such a course illustrates more forcibly than any reasoning which 
we could adopt, the wisdom of the now settled rule, that an assign- 
ment of errors is not the legal mode of inviting review by an appellate 
court, of alleged errors in the charge of the trial judge. 

The special charge which is urged to be erroneous must be objected 
to at the time that it is given, or the complaint cannot be heeded. The 
charge of the judge must not be confounded with a thesis on criminal 
law, to which hypercritical reversion is invited by counsel of the party 
convicted. The law contemplates it as a synopsis of the principles 
which should control the trial; and jurisprudence has established, the 
rule that by a timely objection the accused may secure a correction of 
any unguarded or erroneous utterance, or an explanation of any 
doubtful expression which may have occurred in the judge’s in- 
structions. And this Court has more than once emphatically declared 
that it will not tolerate the vicious practice under which the accusee 
would take his chances of an acquittal under a charge not objected to 
at the time; and if convicted, to escape from the verdict by subse- 
quently alleging errors in the identical charge which had gone without 
objection. State vs. Beaird, 34 Ann. 106; State vs. Curtis, 34 Ann. 
1213; State vs. Riculfi, 35 Aun. 774. 

While it is true, as we freely concede, that the accused on trial is 
under the protection of the court, counsel must not lose sight of the 
protection which the law, through appellate tribunals, must extend to 
trial judges when they correctly expound the laws of their country, 
and conscientiously discharge their delicate and onerous duties, in 
trying their fellow-men for their lives or their liberty. As a further 
illustration of the absolute wisdom of the rule which we herein re- 
iterate and reaffirm with the solemn conviction that it will be at last 
impressed on the minds of criminal practitioners, we note the fol- 
lowing incident in this case: 2 

In his brief, counsel for appellant vehemently complains of the 
grievous error committed to the detriment of his client by the trial 
judge in the following sentence which he transcribes from the charge: 
** Now lastly, should the evidence and the law satisfy you that the 
prisoner is guilty of no offense at all, * * * then and in that case 
your duty is clear and your verdict should be one of acquittal.” 
Counsel then bitterly denounces the injustice of such a charge, under 
which the district judge is seriously taxed with the error of having 
deprived the accused of the instruction, required by the law, that he 

_was entitled to the benefit of a serious doubt as to his guilt or in- 
nocence. 
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Confident that onr learned brother of the Criminal District Court 
could not have made such an omission, we at once turned to his charge 
on the subject of doubt, and we therein found the following instruc- 
tion, which counsel must have overlooked: “ And the court will add 
this: That any doubt—any serious doubt—on your part, as to the 
guilt of the accused, after a careful examination of all the facts and 
circumstances of the case, must go to the benefit of the accused, as 
though no charge were brought against him.” With due deference to 
counsel, we are compelled to deprecate such a style of argument. 

This appeal is entirely devoid of any merit. 

Judgment affirmed. 








No. 9215. 


Hawkins & ROBERTS vs. FERDINAND BEER. E. ForrReEsTIER, INTER- 
VENOR. 

The five days lien on agricultural products in favour of the vendor exists whether the sale 
was made for cash or on credit, and is enforceable after the produce has gone into the 
possession of third parties under a bona jide sale equally as well as while it is in posses- 
sion of the original vendee. Gumbel v. Beer, 36 Ann. 484, reatlirmed. 

In a suit for produce or its value accompanied by a sequestration based on a defective affi- 
davit, when the defendant fails or refuses to object to the affidavit or to take advantage 
of its defects, the intervenor is powerless to avail himself of them. He cannot complain 
of irregularities which the defendant has condoned. 

The sole change in the intervenor’s status made by the Act of 1876 is to enable him {to bond 
the sequestered property. 

PPEAL from the Civil District Court for the Parish of Orleans, 
Houston, J. 


T. J. Semmes & Payne and W.S. Benedict for Plaintiffs and Appellees. 


Miller & Finney and Henry Renshaw, contra. 


The Opinion of the Court was delivered by 

MANNING, J. On April 29, 1882, Forestier the intervenor contracted 
with the defendant Beer for the purchase of three hundred and fifty 
bales of cotton of a stipulated grade, and paid him cash down fifteen 
thousand dollars as an advance on the price and on May Ist following 
fifty two hundred dollars additional. On May 2d. the plaintiffs sold to 
Beer three hundred and thirty eight bales for cash payable on delivery, 
and gave Beer’s broker on same day an order on the Press for its de- 
livery, and the broker transferred this delivery-order at once to For- 
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estier’s broker in part fulfillment of Beer’s contract with Forestier. 
On May 34d. Forestier’s broker presented this order to the Press and 
received the cotton which was weighed and shipped, Forestier oMain- 
ing the bill of lading on the 4th, Beer had not paid the plaintiffs and 
they sequestered the cotton on the 5th. on shipboard. 


The petition alleged that Beer had absconded and a supplemental 
petition prayed a writ of attachment also. A curator ad hoc was sub- 
sequently appointed to represent him, but Beer filed an answer in his 
own person or it was filed for him at a later stage and before trial. 
But before that, viz on May 6th. Forestier intervened claiming 272 
bales under Beer’s sale to him and contesting the existence of the 
plaintiff’s lien and praying the restoration of them to his possession 
as owner. This suit concerns these 272 bales alone. - The plaintiffs’ 
seizure of them was released to the intervenor on his bond, but upon 
trial the plaintiffs’ lien was maintained and they had judgment for 
$14,074.15 with interest, from which the intervenor alone appeals. 


The appellant’s counsel cites a number of decisions which he con- 
strues as asserting that the five days lien does not exist upon produce 
sold for cash after it has been transferred to a third party, but these 
decisions and the whole legislation and jurisprudence upon that mat- 
ter have lately been reviewed by us in Gumbel v. Beer, 36 Ann. 484, 
where we held that the lien exists whether the sale was made for cash 
or on credit, and is enforceable after the produce has gone into the 
possession of third parties under a bona fide sale equally as well as 
while it is in the possession of the original vendee. Renewed ex- 
amination confirms the correctness of our ruling upon that question 
and the elaborateness with which it was treated in that opinion 
renders any further discussion superfluous. 

The question here is of a different character. The affidavit of the 
plaintiffs’ upon which the sequestration issued is confessedly defective. 
Neither it nor the petition states or alleges any fear of removal, con- 
cealment, or disposal of the property, nor is there any averment 
complete enough to sustain a sequestration. The defendant did not 
except or object to the informality but pleaded the general issue alone. 
The intervenor moved to dissolve the writ on sundry grounds of in- 
sufficiency of the affidavit which, if set up by the defendant, would 
unquestionably have been good, and so the point at issue is the inter- 
venor’s right to question the sufficiency of the plaintiffs’ affidavit when 
the defendant has failed or refused to do it. 
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An unbroken line of authorities denies him this right. That line 
begins with Lee v. Bradlee, 8 Mart. 55, where the court say a claimant 
has surely no right to show any irregularity in the suit in which he 
intervenes, for it is none of his business whether the plaintiff, the 
court, and the Sheriff have been acting legally or not. In West v. 
Creditors, 8 Rob. 123 it was said an intervenor cannot urge any ir- 
regularities in the suit nor plead exceptions having for their object the 
dismissal of the action, and in Yeatman v. Estill, 3 Ann. 222, that it 
was no longer competent for an intervening party to object to the 
mode in which a writ had been executed, and this was repeated in 
Fleming v. Shields, 21 Ann. 118 and Carroll v. Bridewell, 27 Ann. 239, 


But all these decisions were made prior to the legislation of 1876 
which for the first time gave intervenors the right to bond property 
that had been sequestered or otherwise seized by any of the con- 
servatory writs, Sess. Acts p. 92, and all but the last were made prior 
to the Act of 1870 which prescribed that the boud should be made 
payable to the clerk. Sess. Acts 1871, p. 18. The intervenor relies 
upon these two Acts.as authority for doing now that which was there- 
tofore denied him, and insists that this legislation has revolutionized 
the relations of intervenors to suits and conferred upon them a new 
status. 

It is impossible to find any warrant in these Acts for such pre- 
tensions. The first was merely a change in the form of the bond in 
one particular, promoting convenience by making the clerk the obligee 
and of necessity enabling every oue injured by the process to have 
recourse on the bond. The clerk is simply the representative of the 
collective interest that liave been or may be aggrieved, Whether an 
intervenor has not the right to object to the sufficiency of the bond is 
a matter not now before us, and we say nothing about it. 

As little can the later Act be said to have changed the attitude of an 
intervenor save in the special matter that forms the subject of that 
change. Hitherto he could only contest the right of the plaintiff or of 
the defendant or of both, but could in no wise interfere with the ac- 
tion of the writ. By that legislation he was enabled to take the 
property out of the clutch of the writ and in that respect a new power 
was conferred upon him but his status was not otherwise altered. 


An unanswerable reason for this construction lies in this. A familiar 
rule is that judicial construction of statutes becomes incorporated in 
them. This line of authorities already cited had eatablished that 
intervenors could not take advantage of irregularities and inform- 





SUPREME COURT OF LOUISIANA. 





Bell vs, Taylor and Houston. 





alities of sequestration process, and this inability, was written into 
the law. If the legislature had intended to relieve intervenors of this 
disability, the hardship of which must have been apparent before 
then, it would not have stopped short at merely giving them the right 
to bond. 

And the bond he does give is not as onerous as that required of the 
defendant. It is merely a forthcoming bond, Meyer v. Fletcher, 35 Ann. 
878, and as we restricted his liability under the bond to the terms of 
the statute, we cannot construe that legislation as enlarging his 
powers beyond the single right then newly conferred. He cannot 
complain of sins the defendant has condoned. 

Judgment affirmed. 

Rehearing refused. 





DISSENTING OPINION. 


Topp, J. I think since the change of the law allowing intervenors 
to bond property sequestered in their possession, and the law direct- 
ing sequestration and other bonds for conservatory writs to be made 
payable to the clerk for the benefit of all parties intended, that an in- 
tervenor in such case can interpose all objections to the legality or 
sufficiency of the bond and to the regularity of the proceedings under 
which his property has been seized that the defendant himself could 
do. 

I therefore dissent. 








No. 9211. 


Mrs. JANE BELL vs. B. W. Taytor anv J. D. Houston, Tax CoL- 
LECTOR. 


The only duty imposed on the tax collector which is declared by section 1 of Act 98 of 
1882, to be ‘‘ mandatory and imperative,” is the duty ‘to proceed immediately after the 
promulgation of this act to prepare the necessary records.’’ The following words ‘“ and 
(he) shall, within four months after said promulgation advertise for sale, etc.,” is gram- 
matically independent of the declaration of ‘‘ mandatory and imperative duty,” and is, 
therefore, a separate and merely directory provision. ; 

This construction is in harmony with the provisions in section 11 of the act, ‘‘ that if any 
tax collector shall, after four months from the promulgation of this act, fail to advertise, 
etc.,” which obviously contemplates advertisements after the four months, and excludes 
the theory that the power to advertise expired with that period. 

The provision being directory merely, failure to advertise within the four months does 
not, nesessarily, involve the nullity of advertisements subsequently made, in absence of 

any proof of culpable delay, 















































NFW ORLEANS JANUARY 1885. 57 





Bell vs. Taylor and Houston. 





The description of the property sold in this casc, however, as contained in the advertise- 
ment, does not comply with the requirements of section 3 of act 98 of 1882 and section 
20 of act 96 of 1877 and the sale is, therefore, null. 
PPEAL from the Civil District Court for the Parish of Orleans, 
Monroe, J. 





B. R. Forman for Plaintiff and Appellee. 


T. Gilmore and Sons and Blane and Butler contra. 





The opinion of the Court was delivered by 

FENNER, J. This is a suit to annul an adjudication of certain im- 
movable property situated in this city tothe defendant, B. W. Taylor, 
made by the defendant tax-collector, by virtue of proceedings under 
Act 98 of 1882, entitled: “‘An act to enforce the miscellaneous or- 
dinances of the Constitution for the relief of delinquent tax-payers.” 

Various grounds of nullity are assigned and the pfayer is that the 
sale be annulled and that the defendants be perpetually enjoined from 
disturbing plaintiff in the possession of her property. 

I. 

The ground upon which the judge a quo sustained plaintiff’s action 
was that the authority to sell conferred by the Act 98 of 1882, expired 
in four months after the promulgation of the act, and that the adver- 
tisement and sale having taken place long after the expiration of that 
period, the sale was without authority of law and null and void. 

The question is one of vast public moment and we will dispose of it 
at the threshold of the case. 

It must be admitted that, in framing one of the most important laws 
ever placed upon the statute book, the legislature, by bad grammar, 
ill construction of sentences and inconsistent expressions in different 
parts of the same act, has left its meaning veiled in such obscurity 
that the resources of judicial interpretation are severely taxed to dis- 
cover and declare it with any approach to certainty. 

The following is the first section : 

Section 1, ete. ‘That it is hereby made the mandatory anda im- 
perative duty of each tax-collector in the city of New Orleans, and 
each sheriff and ex-officio tax-collector throughout the State, to pro- 
ceed immediately after the promulgation of this act to prepare the 
necessary records, and shall within four months after said promulga- 
tion, advertise for sale, except as hereafter provided, all property 
which has heretofore been forfeited to the State of Louisiana, or to 
any parish for any unpaid taxes, and all property which has heretofore 
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been sold to the State of Louisiana for unpaid taxes or licenses, and 
all property upon which any taxes due to the State of Louisiana, or to 
any parish, prior to January 1, 1880, remain unpaid or unsettled by 
partial payment and acknowledgment or confession of judgment.” 

The question arising. under this language is, as to the extent of the 
“mandatory and imperative duty ” described. 


The statute says “it is hereby made the mandatory and imperative 
duty of the tax-collector to proceed, immediately after the promulga- 
tion of this act, to prepare the necessary records.” At this point the 
statute stops in the enumeration of duties, which can, by any gram- 
matical link, be connected with the declaration that it is ‘“‘made the 
mandatory and imperative duty of the tax-collector” to do, ete. Had 
the statute proceeded in this wise: “ And, within four months after 
said promulgation, to advertise for sale, etc.,” the meaning would have 
been clear, and the duty to advertise within four months would have 
been unequivocally declared to be “ mandatory and imverative.” But 
it will be observed that, after the words, “to prepare the necessary 
records,” the sentence changes form, and breaking off the enumeration 
of things which it is made “‘ the mandatory and imperative duty.” of 
the collector to do, proceeds with the independent direction, “ and 
shall, within four months after said promulgation, advertise for sale, 
ete.” It is obviously impossible to control or qualify this simple 
direction by the former declaration of “ mandatory and imperative 
duty.” The subject of the verb “shall advertise,” is plainly he or they 
understood, and that part of the phrase is a mere directory provision 
that the tax-collector “ shall, within four months, advertise for sale, 
ete.” 

We will not pursue this verbal and grammatical criticism further. 
The construction we have adopted is enforced by the language used 
in the eleventh section of the act, which declares: ‘“‘ That if any tax- 
collector shall, after four months from the promulgation of this act, fail 
to advertise, etc., he and his sureties in solido shall become personally 
liable, ete.” 

This evidently contemplates advertisements after the four months, 
and is inconsistent with the theory that the advertisements were to be 
made within four months on pain of nullity. 

But our views are still more powerfully enforced by a consideration 
of the absurd consequences to which plaintiff’s theory. would lead. 
We think no one familiar with notorious and public facts, as to the 
confusion into which the tax records of the State had fallen, the loss of 
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many important books connected therewith, and the immense number of 
delinquent tax claims for numerous years as illustrated by the enormous 
lists published during months under this act, could suppose it pos- 
sible that the tax-collector could, by any effort of industry, have pre- 
pared the necessary records, and have made up and published the 
prescribed advertisements within four months after the promulgation 
of the act. 

Yet plaintiff’s theory requires us to believe, not only that the per- 
formance of this impossibility was imposed on the tax-collector, but, 
that in case of his failure to perform it, he and his sureties were to 
become personally liable for “the entire amount of all the taxes, 
licenses, interest, expenses and costs due January 1, 1880,” aggre- 
gating several millions of dollars; and, also that the district attorneys 
of the State were to bring suit for the enforcement of such liability, 
under penalty in case of failure, of having it transferred fo their own 
shoulders. It is impossible to impute such intention to the legislature, 
and had it been supposed to exist and to be capable of enforcement, 
we should have witnessed a scramble of sheriffs and tax-collectors to 
escape from those offices far surpassing that usually exhibited in run- 
ning after them, while their frightened sureties would have clamored 
for release from such perilous bonds. 

We do not disguise the difficulty of making effective many of the 
provisions of this act; but, it is sufficient te say that the only duty ex- 
pressly made mandatory by the act is that, “to proceed immediately 
after the promulgation of this act, to prepare the necessary records.” 

The other provision that the tax-collector “ shall, within four months 
after said promulgation, advertise for sale, ete.,” is, by its terms, and 
in its essence, directory merely, and, as such, subject to the general 
rule, that when a statute specifies a time within which a public officer 
is to perform an official act, it is merely directory as to the time within 
which the act is to be done, and a failure to do so within that time 
will not prevent its being done afterwards, provided no one’s rights be 
thereby lost or materially affected. Wilson vs. Bank, 3 Ann. 196; 
Sedgwick Stat. Construction, p. 316. 

We, therefore, think that this ground of plaintiff’s action is not 
supported. 

Il. 


There are various objections urged to the constitutionality of act 98 
of 13882, besides pleas of prescription of the tax and several objec- 
tions to the mode of proceeding. 
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The conclusion reached by us on one of the latter points obviates 
the necessity of passing on the others, and, we should have passed by 
the one which we have just determined had it not been the sole ground 
upon which the judgment of the lower court was based and one in- 
volving such urgent public interests. 

The point to which we refer is the insufficiency of the description of 
the property in the assessment and in the advertisement of the pro- 
perty. 

The third section of Act 98 of 1882, provides: “That all such 
property shall be advertised by the description contained on the as- 
sessment rolls, if that be sufficient to identify and deliver the property 
or if the tax-collector or ex-officio tax-collector thinks such description 
insufficient, it is made his duty to advertise the property by a correct 
and sufficient description.” 

The sale involved in this case, was made for a tax of 1878, and the 
assessment is governed by Section 20 of Act 96 of 1877, which de- 
clares that, in absence of return made by the tax-payer, “ in all cities, 
towns or villages, it shall be the duty of the assessor to designate the 
number of the lot according to the plan of such cities, towns or vil- 
lages, or according to the plot or plan of the squares, designating by 
what particular plot or plan,” and he is required to give “ in all cases, 
the dimensions.” 

In this case, the title of plaintiff duly recorded in 1875, described 
the property then bought by her as “ two lots of ground, in the fourth 
district, bounded by Jackson, Magazine, Live Oak and Josephine 
streets, designated by lots Nos. 1 and 2, and part of lot 3,” measuring 
about 76 feet front on Jackson by 127 feet in depth. In May, 1878, she 
sold a part of the ground and had a new plan made, by which she was 
left the owner of a lot designated on that plan as lot B, being the 
middle portions of the original three lots, and measuring 6] feet, 3 
inches on Magazine street, by a depth of 76 feet, 3 inches, 6 lines. 


The advertisement describes the property as, “two certain lots of 
ground in the square bounded by Magazine, Constance, Jackson and 
Josephine streets, designated as lots Nos, 1, 2 and 13 in the square No. 
135; said lots measuring together 63 feet, 6 inches front on Magazine, 
by a depth of 74 feet, 9 inches, six lines.” 

It will thus be seen, that neither in dimensions nor in numbers, does 
it correspond with the property owned by Mrs. Bell. There is no 
designation of any particular plot or plan according to which the 
numbers were given, nor whether it was the plan of the city, or the 
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plot or plan of the square; and conceding that, if it was the city plan, 
such designation might have been unnecessary ; no proof is made that 
there was such a city plan or that the description was according 
thereto, although the sufficiency of the description as to the numbers 
and measurement was expressly put at issue. 

In absence, at least of such proof, we are confronted with a case 
where the assessment does not show upon its face, that the require- 
ments of the law have been complied with and the prima facie defect 
is not even cured by proof of actual compliance. 

It was long since held by this Court that in tax sales, ‘it is neces- 
sary, under pain of nullity, that the estate sought to be divested should 
be described so that it may be identified;” and that the description 
must show “ on its face, or by reference to accessible public documents 
what is taken from the owner and transferred to the purchaser.” 
Wilson vs. Marshall, 10 Ann. 327; Jacques vs. Kupman, 6 Ann. 542; 
Wills vs. Auch, 8 Ann. 19. 

Such requirement is expressly embodied in the act of 1877 above 
referred to. 

We refrain from holding, as already intimated, that if the assess- 
ment was made according to an official city plan, the failure to refer to 
it would, by itself, constitute an incurable nullity; but, in absence of 


proof that it was so made and that the description by numbers con- 


forms thereto, the apparent defect is certainly fatal, especially when 
taken in connection with the difference in dimensions. 

The assessment and the advertisement, under the proof in this case, 
arc insufficient to sustain the title of defendant, and the prima facie 
presumption in favor of its validity cannot avail to save it. 

Without any prayer to that effect in the pleadings, and without even 
amotion for amendment of the judgment in this Court, defendant, 
Taylor, asks that provision should be made in the judgment for return 
of the tax paid by him. This, of course, is impossible. His right to 
return of the taxes paid by him to the extent that the same enured to 
plaintiff’s benefit is unquestionable and will not be precluded by this 
decree. 

Judgment affirmed. 





CONCURRING OPINION. 
Bermvupez, C.J, The judgment appealed from should be affirmed, 
solely for the cogent reasons assigned by the District Judge. 
I therefor concur in the decree. 
Topp, J., concurs in this opinion. 
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No. 9297. 
THE Strate oF LOUISIANA vs. PHYLOsS WILKINs, JR. 


Our Code of Practice does not assume to regulate criminal pleading and has nothing what- 
ever to do with it. 

An appeal in a criminal case lies only from the sentence or tinal judgment, unless the 
raling of the court upon a motion, plea, or other interlocutory matter finally disposes of 
the case. 

The meaning of the sentence ‘‘ whenever the punishment of death or imprisonment at hard 
labour may be inflicted " is whenever the offence charged is one the legal punishment of 
which is death or imprisonment at hard labour. 

When an appeal has been taken by the defendant from an overruling of any plea that does 
not finally dispose of his case, the appeal will be dismissed if the Attorney General so 
moves. 


: PPEAL from the Ninth District Court, Parish of Concordia. 
4 Young, J. 


M. J. Cunningham, Attorney General, and Hugh Tullis, District At- 
torney, for the State, Appellee. 


G. F. Bowles and G. Lemle for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. The defendant was indicted for shooting one Scott 
with intent to murder while lying in wait, and was put upon trial 
therefor, but the jury failing to agree were discharged. 

Thereupon the prisoner, without being put on trial a second time, 
instantly filed the plea of * once in jeopardy,” which being overruled 
he has appealed. 

The Attorney General has moved to dismiss because there is no 
judgment to appeal from, and it must prevail. 

On general principles an appeal from an interlocutory order or judg- 
ment in criminal matters does not lie. It seems necessary to continue 
to repeat the announcement that our Code of Practice does not assume 
to regulate criminal pleading and has nothing whatever to do with it. 
An appeal in criminal matters is regulated by the common law rules of 
practice except when modified by our own statutes, and the common 
law practice in criminal trials does not know such a proceeding as an 
appeal from an order (or judgment if you will) oVerruling a plea 
which does not determine the case. The appeal is from the sentence 
or final judgment. Our statute is that if final judgment has been ren- 
dered an appeal may be taken, Rev. Stat. Sec. 1001, and is but a re- 
cognition of the universal rule that where the ruling of the lower 
court does not dispose finally of the case, it can be reviewed only on 
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appeal from ‘the judgment that does dispose finally of it. Wharton 
Cr. Pr. and Pl. See. 775-7. 

Public policy no doubt caused the original establishment of the rule 
and equally demands its preservation. To permit appeals from orders 
overruling motions, pleas, ete., in the progress of a criminal trial 
would so delay and hamper the administration of that branch of the 
law as to paralyse it virtually and deprive criminal statutes of more 
than half their terrors. The deterrent effect or influence of a denun- 
ciation of punishment as consequent upon the commission of a crimi- 
nai act is augmented a hundred fold by its speedy infliction. 

The point is not new. So long ago as State v. Hornsby, 8 Rob. 584 
this court said the right of appeal accrues only after sentence, and 
refrained from dismissing that appeal -because the Attorney General 
had not prayed it, and in two later cases on the motion of that officer, 
dismissed the appeals because taken before sentence had been pro- 
nounced, State v. May, 9 Ann, 69; State v. Pratt, Jdem 157. 

These two cases were decided under the Constitution of 1852 the 
provision of which, art. 62, is the same as that of 1879, art. 81, and 
differs from the verbiage of 1868, art. 74. The meaning of the sentence, 
“whenever the punishment of death or imprisonment at hard labour 
may be inflicted,” is whenever the offence charged is one the legal 
punishment of which is death or imprisonment at hard labour. The 
use of the potential mood gives no countenance to the idea that an 
appeal will lie when a sentence of such punishment may be pronounced 
in the future as well as when it has been already pronounced, and it 
would be counter to our own jurisprudence which is in harmony with 
that elsewhere. Authorities ut supra, State ex rel., Gabriel v. Judge, 
33 Ann. 1227. 


The appeal is dismissed. 








No. 9245. 
Epwarp Irwin vs. GREAT SOUTHERN TELEPHONE COMPANY. 
The State and municipal corporations duly authorized, can, in the exercise of the rights of 
eminent domain and of police, empower telephonic companies to use the streets and side- 


walks of a city, for the purpose of erecting poles and other works necessary for the 
transmission of intelligence, and can impose terms and conditions for the enjoyment of 


the privilege 

Abutting owners in front of whose premises such poles have been erected, with such au- 
thority and after compliance with all conditions imposed for the benefit of the public, 
have no vecasion to ask the removal of the same, when the poles do not specially and 
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materially obstruct them in the free use of their property, or invade some vested right, 
and do not inflict on them some injury which is not common to all other persons. 
Such owners have no fee in the sidewalk, or street, in this State, and have no right to claim 


previous just compensation. 
Poles erected under such circumstances are not such nuisances as such owners can success- 


fully ask to have abated. 
PPEAL from the Civil District Court for the Parish of Orleans. 
ds Lazarus, J. 





T. Gilmore & Sons and Singleton, Browne d& Choate for Plaintiff and 
Appellant. 
Bayne & Denegre for Defendant and Appellee. 





The opinion of the Court was delivered by 

BermupveEz, C.J. This suit is brought for the removal of a pole, 
erected at the inner angle of the sidewalk, forming the corner of two 
of the principal streets of this city. 

The defense is, the general issue and an averment that the post was 
constructed, with State and municipal authority, for the purpose of 
supporting the wires used and necessary for the transmission of 
messages. 

The plaintiff appeals from a judgment in favor of the defendant. 

The power of the State and of municipal corporations, over public 
or common property, to regulate the use of it, for purposes of public 
utility, is no longer a thooted question, where no constitutional rights 
are infringed. raat ; 

It is well defined to be the rightful authority which exists in every 
sovereignty to control and regulate those rights of a public nature 

, which pertain to its citizens in common, and to appropriate :ndividual 
property for the public benefit, as the public safety, necessity, conven- 
ience or welfare may demand. Cooley Const. Lim., p. 652, sec. 524; 
661, sec, 531; 676, sec. 542; Angell on Highways, sec. 237. . 

In his remarkable work on municipal cerporations, while dealing 
with this subject, Judge Dillon says: ) 

The legislature of the State represents the public at large and has 
full and paramount authority over all public ways and public places. 
* * * By virtue of its authority over public ways, the legislature - 
may authorize acts to be done upon them, or legalize obstructions 
therein, which would otherwise be deemed nuisances. As familiar in- 
stances of this, may be mentioned the authority to railway, water, tele- 
graph and gas companies to use or occupy streets or highways for their 


respective purposes. * * * Whatever the legislature may author- 
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ize to be done is of course lawful and of such acts, done pursuant to 
the authority given, it cannot be predicated that they are nuisances ; 
if they were such without, they cease to be nuisances, when having the 
sanction of a valid statute. * * * Legislative sanction, directly 
given or mediately conferred, through municipal action, is necessary 
to authorize the use of streets for the posts of a telegraph company. 
If such posts be erected within the limits of a street, or highway, with- 
out such sanction, they are nuisances, but if the erection be thus au- 
thorized, they are not. V. Dillon Mun. Corp. secs. 657-7, 698, 3d ed., 
and authorities referred. 

Citizens have, nevertheless, the right to complain of nuisances; but 
this can successfully do, only where the effects are not common to every 
person, but produce by the invasion of some vested right, a special or 
particular damage to them, as distinguished from the rest of the public. 
3 Ann. 648, 1062; 36 Ann. 163; Wood on Nuisances, 472, 641, 792. 
Dillon on Muh. Corp. 379, 698, 3d ed.; 17 Rep. 1884, p. 306; 18 Rep. 727. 

For injuries that are consequential, i. e., the results of acts done 
within the slope of the power granted, arising from a proper exercise 
of the same and which can in no sense amount to an actual taking of 
property or divestiture of acquired right, no remedy can, however, be 
had. Wood on Nuisances, sec. 757, p. 798; sec. 754, p. 796; sec. 655, 
p. 681. ; 

In the present instance the plaintiff would be entitled to complain 
if the post had been erected without authority and if the free use and 
enjoym j i ially obstructed, or his prop- 
erty had been taken or damaged without just compensation. 

In locating posts of this description, parties entitled to do so, should 
exercise their right so as to incommode or inconvenience, the least pos- 
sible, those in front of whose property the poles are to be put. It is 
nothing but just, that they be held to a strict observance of this duty. 

The only question, therefore, which arises in this case, is simply 
whether the post was erected with proper authority and with due ob- 
servance of the conditions under which the same was granted. 

It clearly appears from the act or statute, invoked by the defendant, 
(No. 124 of 1880) amending sec. 696, R. S., p. 168, that the right was 
conceded by the legislature to domestic corporations legally created, to 
erect poles, abutments and other works necessary for the operating and 
maintaining of their lines, for the purpose of transmitting intelligence 
by magnetic telegraph, or telephone, or other system, along all State, 
parish or public roads and waters ; and also along the streets of any city 
with the consent of the council, or trustees thereof. 


5 
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The act provides as conditions that the authorized construction shall 
not prove an obstruction and that compensation shall be made. 


The language used by the lawgiver certainly lacks clearness and 
precision, but it evidently can mean and means only that the allowed 
work or construction shall not materially obstruct the necessary use 
of property, and, that compensation shall be made when private 
estate, in commerce, susceptible of sale and purchase, whether it 
belongs to the State or to individuals, or juridical persons, is taken for 
the purpose of executing the work or construction and of enjoying 
its use. 


The record shows that, in furtherance of the special authority 
delegated by this act of 1880, municipal permission or sanction was 
procured from the city of New Orleans, by the exchange company 
which is owned, operated and represented by the defendant, and fails 
to establish that it was ever abrogated, or has ceased to have any fur- 
ther effect. 

Ordinance 4906, Administration Series, which was the first passed, does 
not appear to have been interfered with by ordinances 519 and 547, Coun- 
cil Series, subsequently adopted, so as to deprive the company of the 
previously conceded privilege of erecting poles for its telephonic pur 
poses. If, by those ordinances, the city has imposed conditions for 
her own benefit, which the defendant is bound to observe and has dis- 
regarded, the city and not the plaintiff, can alone be heard to complain. 

The obnoxious object is represented as a huge and unsightly post, 
erected by the defendant 01 plaintiff’s property, whereby his gallery 
and its supports are injured and complete access and view to and from * 
his premises prevented and a permanent nuisance established. 

The evidence fails to show that the erection of the pole, which was: 
put up under the direction of the City Surveyor, obstructs the free 
ingress and egress, or the view to and from plaintiff’s preniises, or has . 
caused him, or even any other citizen, any direct or positive injury, 
or real damage which is special to either, or which is not common to 
every person, or that it is in some way unbearable. 

It cannot be urged as a serions ground of complaint, that the pole is 
an obstruction, because it prevents one from leaping from the corner 

of the sidewalk, across the gutter upon the bridge, through the par- 
ticular spot on which the port was erected. This is an imaginary 
inconvenience. 

It was pressed, besides, that this corner is sometimes so overcrowded 
that pedestrians in order to make their way, have to pass or go through 
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plaintiff’s store. This obstruction to circulation surely was not the 
post but the crowd. The latter and not the former then should be re- 
moved as the impediment. 


The evidence shows that the pole was erected in conformity with 
the requirements in the municipal ordinance in this: That the wires 
have been laid at such height between 10 and 15 feet, from the top 
of the gallery in front of plaintiff’s property, as not in the least, to 
obstruct the application and free use of ladders in case of conflagration 
either in reaching the top of the veranda, or resting another ladder, 
on that top. 


But, even if the plaintiff or pedestrians are put to some little in- 
convenience, it is such as is unavoidable and must be endured. It is 
dannum absque injuria. 


The authorities relied upon by the plaintiff to bear out a claim for 
compensation, can receive no application in this State, in which 
abutting proprietors are not recognized as having a fee in the side- 
walks or streets in front of their estates, which are considered as 
public property, R. C. C. 454, 458, belonging to all in common, over 
which the State and political organizations deriving their existence 
and powers from her, have all the control, the exercise of which, the 
organic law does not forbid. The power thus exercised, is not one of 
expropriation, but, of appropriation, or of regulation of the use of 
such public property. 


In the present controversy, we are satisfied that the erection of the 


_ telephone pole complained of, was accomplished with anterior proper 


authority, atter compliance with all conditions precedent imposed by 
the State and the city, with as little inconvenience as possible to the 
plaintiff and to the public; that if such construction and the use of 
the pole be an actual nuisance, at all, it is such as does not materially 
interfere with the comfortable enjoyment of plaintiff’s property and as 
causes little or no harm or injury to any one, which is easily bearable 
and which has to be endured in view of the great public service 
which the use of it renders, and that nothing shows that the defendant 
has transgressed the authority granted, or ‘ill used, or misused, or 
abused the same so as to justify any plausible complaint. 


The judgment of the lower court was correctly rendered in favor of 
the defendant. , 


It is affirmed with costs. 


Rehearing refused. 
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DISSENTING OPINION. 

MANNING J. The streets of this City do not belong to the corporation’ 
They are the property of the public and the public has the right to the 
use of them. A permanent obstruction interferes with such use and to 
a certain extent prevents it. A railed track for a tramway is permanent 
but the car that passes over it is in no spot more than a moment. This 
post is fixed for good and all. Private property may under certain 
conditions be taken for public use, but, public property cannot be 
taken for private use. The telephone company is a private person 
seeking its own personal gain. Neither the City Council nor the State 
legislature can give the property of an individual to a telephone 
company nor impair its enjoyment by obstructing access to it. I think 
the plaintiff should have judgment. 








No. 9214. 


NEW ORLEANS FEMALE ORPHAN AsyLuM vs. J. D. Houston, STATE 
Tax COLLECTOR. 


The property of the New Orleans Female Orphan Asylum is entitled to the same exemp- 
tion from taxation which has been extended to, and judicially recognized in favor of the 
Poydras Orphan Asylum- Act No. 96 of 1844; 33 Ann. 850. 

That exemption extends to other property, such as stores owned by the corporation and 
rented for revenue, which is used exclusively for the charitable purpose of maintaining 
the asylum, as well as to the property, actually used and occupied as an asylum. 


PPEAL from the Civil District Court for the Parish of Orleans, 
Rightor, J. 





T. Gilmore & Sons for Plaintiff and Appellant. 
Blane & Butler, for Defendant and Appellee. 





The opinion of the Court was delivered by 

Pocus, J. Plaintiff resists by injunction the collection of State 
taxes for the years 1874, 1875 and 1876, on the ground that the property 
ou which said taxes are levied is exempt from State and municipal 
taxation. 

The answer is a general denial, and judgment was rendered in favor 
of defendant. Plaintiff appeals. 

The principal contention of the defendant is that the property al- 
leged to be exempt from taxation, consists of stores which are rented 
for income, and are not actually used as an orphan asylum. 
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With the exception of a difference in dates, the facts and circum- 
stances involved in this case are absolutely identical with the points 
presented, discussed and disposed of in the case of the City of New 
Orleans vs. Poydras Orphan Asylum, 33 Ann. 851. As was the case 
with the Poydras, the charter of this asylum is silent on the subject of 
exemption from taxation; and like the former its exemption resulted 
from subsequent legislation, and as was the case with the Poydras Asy- 
lum, the property sought herein to be exempted is not the building ac- 
tually used or occupied as an asylum, but consists of other property 
which is rented, and the revenue of which is used exclusively for the 
maintenance of the asylum, and for the support of its inmates. 

Act No. 96, approved March 25, 1844, which exempts the property of 
this corporation from taxes, specially provides that the exemption 
therein granted shall be precisely similar to that extended to the 
Poydras Asylum under the provisions of the Act of March 12, 1836. 

The similarity of the two cases is so apparent, that any reasoning 
which we could use in the present case would be a mere repetition of 
the discussion of the Poydras case, and would serve no useful purpose. 

Defendant can derive no strength or relief from the opinion in the 
case of the City of New Orleans vs. St. Anna’s Asylum, 31 Ann. 292, 
for the reason that that decision has recently been reversed by the Su- 
preme Court of the United States. 105 United States Reports, p. 362. 

Under the conclusions announced in the Poydras Asylum case, plain- 
tiff is unquestionably entitled to the exemption claimed. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed, and it is now ordered 
that the assessments of plaintiff’s property for taxes be cancelled and 
annulled, and that the injunction herein granted in limine be made per- 
petual at defendant’s costs in both courts. 





CoNCURRING OPINION. 

FENNER, J. I yield my concurrence in this decree under the princi- 
ple of stare decisis. 

I have sought in vain for a single substantial feature distinguishing 
this case from that of the City vs. Poydras Asylum, 33 Ann. 851. 

In the report of that case will be found a full statement of the cogent 
reasons which prompted my dissent from the decree therein. One of 
the strongest of those reasons was that it was contrary to prior decis- 
ions on the same subject, in which connection I used the following 
language: “It is, te my mind, a violation of the cardinal rule that 
constitutions should receive an unvarying interpretation. ‘The mean- 
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ing of a constitution,’ says Judge Cooley, ‘is fixed when it is adopted, 
and it is not different at any subsequent time when a court has occa- 
sion to pass upon it.’ It is not made to mean one thing to-day and 
another thing to-morrow.” 

These principles are entitled to application here. 

It would be a scandalous commentary upon the uncertainty of even 
the organic law and the vacillation of courts, if, as regards two orphan 
asylums having precisely the same right, we should grant exemption 
to one and refuse it to another. 

Misera est servitus ubi jus vagum aut incertum est. Then, obedience to 
law becomes an intolerable hardship. In matters of constitutional 
rights especially, it is the duty of courts “to keep the scale of justice 
even and steady and not liable to waver with every new judge’s 
opinion.” 

I take occasion to say, however, that I do not hold myself bound by 
this rule, except so far as identical cases are concerned. 

For these reasons I concur in the decree. 


DISSENTING OPINION. 

MANNING, J. The permission given by the Constitution of 1868 to the 
legislature to exempt from taxation property actually used for ckari- 
table purposes was uniformly construed by the courts organized there- 
under to restrict the exemption to property while in actual use, and to 
exclude from exemption all property leased for profit although the 
rents formed the income which was used for charitable purposes. N. 
O. v. Mechanic Soc. 27 Ann. 436; N. O. v. St. Patrick Hall, 28 Ann. 512; 
N. O. v. St. Anna Asylum, 31 Ann. 292. 

It is true the St. Anna Asylum decision was reversed on a writ of 
error, but for the reason that the charter of that institution contained 
the exemption and created a contract which could not be violated, and 
this inviolability was pleaded in bar of the claim for taxes. No such 
claim is made in this case nor could be. The exemption was by legis- 
lative act after the incorporation of the plaintiff asylum. 

The whole subject came under review in the Poydras Asylum case 
and was so exhaustively treated as to render a renewal of the discus- 
sion both unnecessary and tedious. I content myself with saying that 
the dissenting opinion of Mr. Justice Fenner in that case expresses 
my views, and for the reasons therein given | dissent from the majority 





opinion in this case, 

I recognise however the injustice that would be done by subjecting 
the plaintiff, and other charitable institutions in consimili casu, to the 
payment of taxes while the Poydras Asylum has been decreed exempt, 
and I shall in future adopt the ruling in that case as final. 
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No. 9264. 


B. Satoy vs. P. B. anp A. DRAGON. 





The lessor of a plantation by bonding the property provisionally seized for his rent. cannot 
thereby defeat the privilege of the plantatlon laborers thereon, who have intervened in 
the suit prior to the bonding, asserting their privilege. 

Nor is it necessary to preserve the privilege of such laborers, that they should demand a 
separate appraisement of the crops seized prior to the bonding or to judgment ren- 
dered. 

A workman or mechanic who repairs the sugar-house and the machinery therein, is not 
entitled to a privilepe on the crops or other property subject to the laborers’ privilege. 

The plantation laborers are entitled to a superior privilege over the lessor only on the crops; 
as to the residue of the property subject to the two privileges, their privilege is con- 
current with the lessors. 

All laborers on a plantation who are employed in the planting, cultivating, gathering and 
preparing a crop for market, and in work connected therewith or auxiliary thereto, are 
equally entitled to the privilege provided by Act 3217, C. C. 

A PPEAL from the Twenty-fourth District Court, Parish of Plaque- 

A mines. Livaudais, J. 

FE. H. MeCaleb for Plaintiff and Appellant. 


James Wilkinson and Robert Hingle for third opponents, Appellees. 


The opinion of the Court was delivered by 

Topp, J. This case presents a controversy between the lessor of a 
plantation and the laborers thereon. 

The plaintiff sued out a provisional seizure and under it caused the 
crops on the plantation and other movable effects to be seized for the 
rent. 

A number of the laborers and employees intervened in the suit and 
asserted a superior privilege on the property seized to the lessor. 

After the filing of these interventions or oppositions, the property 
seized wos bonded by the lessor. 

The case was tried and from a judgment maintaining the oppositions 
the plaintiff has appealed. 

1. The first contention of the plaiutiff’s counsel is, that the op- 
ponents or intervenors did not demand a separate appraisment of the 
sugar and molasses from the other movables provisionally seized by 
the lessor, and, that from this omission, the property having been 
bonded by the lessor, they had lost their privilege on the same. 

It does not appear from the record that there was any judicial sale 
of the property made or ordered, and it is only in case of such sale of 
property subject to conflicting privileges that the question of a sep- 


arate appraisement arises. 
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Besides, the condition of the bond executed by the plaintiff was to 
produce the property, to meet the judgment or pay such judgment, 
and even if a separate appraisement was necessary to the preservation 
of the opponent’s privilege, there would be time enough to cause it to 
be made, when the plaintiff in compliance with his obligation pro- 
duced the property to meet the judgment. 


The question of a separate appraisement is, therefore, prematurely 
raised. The interventions were seasonably filed, whilst the property 
provisionally seized was still in the possession of the sheriff. There 
was no authority for any party to the suit to cause it to be sold during 
the pendency of the proceedings, unless on account of its perishable 
condition and no such demand for its sale was made for that cause. 
The opponents in their petition claimed a privilege on the property, 
and the plaintiff could not deprive them of their privilege or destroy 
the same by securing its release from the custody of the law by 
bonding the same. If the plaintiff desires to avail himself of the 
plea of a separate appraisement, he should first have produced the 
property, that it might be judicially sold, but, should he not choose to 
do so, or should he already have disposed of it, he must pay the pri- 
vileges of the intervenors therein as recognized to the extent at least 
that the judgment already rendered by the District Court, may be 
affirmed, 


He cannot bond the property, retain it or dispose of it, and then set 
up to defeat the privilege of the intervenors, that no separate appraise- 
ment of the property had been demanded by them, when no occasion 
had arisen for such demand. 


We do not pretend to decide that, in the event that the property had 
been sold under the judgment, any separate appraisement of the 
crops would have besn necessary to the preservation or enforcement of 
the privileges claimed by the intervenors, It is unnecessary to decide 
this point. 

2. There were anumber of laborers who had only been employed at 
the grinding season, and whose work was performed in the sugar- 
house in the making of the sugar, and it is denied by the plaintiff's 
counsel, that such laborers are entitled to any privilege on the crops 
or the movables on the plantation. 

We have attentively examined the law and the articles of the code, 
according a privilege to the laborers on plantations, and we thinka 
fair construction of them warrants the conclusion that it was the 
legislative intent to confer this privilege on laborers who worked upon 
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the crop in any and all of its stages in the planting, cultivating, 
gathering and preparing it for market, and who performed any work 
on the plantation required for such purposes or incident thereto. 

We think, therefore, that the judgment allowing a privilege to this 
class of laborers was correct. 

3. The privileges claimed by Leopold and Crawther as transferrees 
of the claims of certain laborers against their employers, are opposed 
on the ground that these parties were not subrogated to the privileges 
of the transferrors ; and, Crawther’s claim on the further ground that 
his debt was novated by a draft of the defendants which was not paid 
and not protested. 

There was no express subrogation from the laborers necessary; the 
transfer of this claim carried with it the transfer of the privileges as 
accessories thereto. C.C. 2645. We are confirmed in this conclusion 
by the decision in the case of Laloire vs. Wiltz, 31 Ann. 430, which 
has an important bearing on this question. 

Nor was Crawther’s account novated by the draft. He does not sue 
upon the draft, but on the account. There was no express 
acknowledgment that the account was paid by the draft. Novation is 
not presumed. 31 Ann. 221; 32 Ann. 822; 34 Ann. 535. 

4. The claim of Jas. P. Loga for $98 is opposed on the ground that 
he was not a plantation laborer, but his account was for repairing the 
sugar-house and helping to repair the machinery, and as a night watch- 
man in the sugar-house. It is not shown how much of the account 
was for his services as watchman, and it is clear, that his work in the 
buildings and machinery mentioned, gave him no privilege on the 
crops or movables on the place, but his privilege must be enforced 
against the buildings he repaired, under Art. 3249, C. C. This privilege 
was improperly allowed. 

5. We think there was error also in that part of the judgment, which 
allowed these intervenors the first privilege on all the property pro- 
visionally seized, and requiring them to be paid out of the first pro- 
ceeds of the same. 

The third clause of Art. 3217, C. C., confers on the lessors of im- 
movables and the laborers employed thereon a privilege on the same 
things—the crops and movables-—but, the last clause of that article 
and act, 3259, ©. C., give the first privilege to the laborer only on the 
crops, leaving the privileges for rent, and labor concurrent on all the 
residue of the property subject thereto. 

With these two corrections, we think the judgment in other respects 
should remain undisturbed. 
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It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be amended by rejecting the privilege allowed therein 
to Jas. P. Loga on the property provisionally seized for ninety-eight 
dollars, and by limiting the first privilege awarded the other inter- 
venors or opponents to the sugar and molasses seized, or its proceeds, 
out of which only they are entitled to be first paid; and as thus 
amended, the judgment is affirmed, appellees to pay costs of appeal. 


No. 9261. 
JOSEPH OTERI Vs. SALVADOR OTERI. 


Where a partner has retained the right to dissolve the partnership at his pleasure and on a 
given day orders the books to be balanced for the purpose of ascertaining the interest of 
the retiring partner, but on the completion of that work fails and neglects to pay the 
sum thus found to be due, and the retiring partner remains in daily attendance and does 
in the business of the firm precisely what he had always done without remonstrance or 
complaint of the dissolving partner, the partnership will be held to have continued until 
this latter has abandoned his position or has been driven from it, or the former has done 
some overt act signifying that the dissolution has already taken place. 

Where an error has been made in the jadgment of the lower court iu favour of the appellee 
which he endeavours to correet, and applies to the lower judge to correct it and to the 
opposing counsel to permit its correction, he will not be mulcted in the costs of appeal 
becanse this court does what he vainly endeavoured to have done below. 


A PPEAL from the Civil District Court for the Parish ef Orleans, 
Monroe, J. 


Jos. P. Hornor and F. W. Baker for Plaintiff and Appellee. 
W. S. Benedict and J. W. Gurley for Defendant Appellant. 


The opinion of the Court was delivered by 

MANNING J. The plaintiff and defendant are brothers and were 
partners in the fruit and general commission business. Under their 
partnership articles Salvador had the privilege of dissolving the 
firm at pleasure and of continuing the business thereafter on his own 
account, in which case no liquidation of its affairs was to be had, but the 
books were to be at once balanced and the amount found to the eredit 
of Joseph thereon was to be paid to him in fall of his interest in the 
partnership. They quarreled on the first of August 1883 and the book- 
keeper was ordered by Salvador to balance the books for the purpose 
of ascertaining Joseph’s interest. This occupied several days but was 
~ finished about the 10th. or 12th. and disclosed his interest to be 
$28,942,83. 
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Joseph accepted the statement as correct and was ready to receive 
the sum thus reported to be due. Some objection was made that a 
waggon and team and other articles were not included, and five hun- 
dred dollars was agreed to cover his interest in them. Salvador de- 
layed paying these sums until the 24th. of August, but on that day 
they were paid in full and publication was made that the firm was dis- 
solved on the Ist. This advertisement was made by Salvador. 


Joseph maintains that the firm was dissolved on the 24th. and this 
suit is for the recovery of his half of the profits from the Ist. to the 
24th. 


During this interval Joseph remained in the shop and attended to his 
usual duties—the same duties he had attended to before. One of these 
was to draw and sign cheques on the banks, and this he did down to 
the last day. He even drew and signed with the firm name the cheque 
for twenty eight thousand and odd dollars that paid his interest. That 
being done with Salvador’s assent, who until then refused or hesitated 
to pay, Joseph announced to the clerk, salesmen, and other employees 
that his connection with the firm had ceased and went his way. 


Of course Joseph could not by any particular line of conduct estab- 
lish that the partnership lasted until the 24th if it really ended 
on the Ist. That would shew only his construction of it, but Salva- 
dor’s conduct tallied with his brother’s. He saw his brother daily taking 
the same part in the management of the business that he had 
hitherto done, keeping the petty cash and paying it out, drawing 
cheques for the daily transactions of the firm, ete. and did not forbid 
it nor make any objection to him. It seems he talked with his lawyer 
about ejecting his brother but no complaint was made by him to Joseph 
of interference with the business. The latter had announced his in- 
tention to quit so soon as he received payment of his share, and would 
have quitted when the books were balanced and his interest ascer- 
tained had the amount due him been then paid. He did quit the day 
it was paid, and retused to sign the receipt reciting that it was in full 
of his share up to the dissolution, asserting then as he does now that 
the books were balanced only up to the Ist. and therefore shewed only 
what was his share up to that date. 

It is not pretended that Joseph was employed in any subordinate 
capacity. His supervision and management of the firm business was 


the same between the Ist. and 24th. that it had always been. Those 


departments of the business that were under his care before the Ist. 
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continued under his care until the 24th. in full view of Salvador and 
tacitly with his consent. The partnership ended on the 24th. and 
Joseph is entitled to his share of its profits up to that date. 


There is a grave error in the judgment below in decreeing the plain- 
tiff one half of $8,731.23 the profits of the trip No. 20 of the steamer 
S. J. Oteri. This item is not included in the petition and no evidence 
was offered touching it. The error was caused doubtless by the fact 
that a commission upon the cargo of that trip was the item claimed 
and upon which evidence was introduced. That commission is $876.95, 
one half of which is claimed by the plaintiff. The cargo was not sold 
until after the 24th. viz on the 26th., but the commission is for advanc- 
ing and securing the cargo as well as for selling it, and for the former 
the money and credit of the firm was used. We shall allow the plain- 


tiff one fourth of the entire commission $219.24. 


There was omitted from the judgment below the item of $221.50 com- 
mission on the cargo of the schooner Santo Oteri which was sold be- 
tween the Ist and 24th. August one half of which is due the plaintiff. 


While the judgment is to be amended in the plaintiff’s favour in these 
respects, the excision of the large item of over eight thousand dollars 
or the half of it would throw the costs of appeal upon him, but for the 
fact that the item is not there through his fault. He called the lower 
court’s attention to the error and pressed for its correction, and asked 
the opposing counsel to consent to its correction. He could do no more. 


‘As the error is none of his and he did all he could to have it correct- 
ed in the trial court he should not be mulcted in costs. Koehn v, 
Schooner Renaisance, 5 Ann. 25; Baudoin v. Tete 10 Ann. 69. 


It is therefore ordered and decreed that the judgment of the lower 
court is amended by striking out ‘‘one half of eight thousand seven 
hundred and thirty one 22-100 dollars,” and by inserting therein two 
hundred and nineteen 24-100 dollars being one fourth of the commission 
upon the cargo of the steamer S. J. Oteri on trip No. 20, and also in- 
serting one hundred and ten 75-100 dollars being one half of the com- 
mission upon the schooner Santo Oteri, and as thus amended that it be 
affirmed, the defendant to pay costs in both courts. 


Rehearing refused. 
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No. 9299. 


TueE STATE OF LOUISIANA Vs. PERRY MELTON AND WILLIAM MELTON. 


Error in refusing challenges of jurors for cause, even if committed, will not avail to reverse 
judgment, if the objectionable jurors have been peremptorily challenged, and the defend- 
ants have been able to complete the jury without exhausting their peremptory challenges. 

On cross-examipation, the witness may be asked by the State as to his feelings towards ac- 
cused, as throwing light upon his credibility. 

Where a subject matter, not perhaps strictly pertinent, has been opened on examination in 
chief, the other side may pursue it on cross-examination. 

Error in the exclusion of unimportant evidence will not justify reversal. 

The presumption of guilt from flight applies generally to cases of persons suspected of crime 
which has been secretly committed, but where the killing has taken place in a public 
fight and in the presence of witnesses ; where there is no dispute that accused killed de- 
ceased, but the only question is whether the circumstances excused or mitigated the 
killing ; the flight could have no weight as a presumptivun of guilt, and, in absence of any 
allusion to it in the charges of the judge or in special charges asked, we consider ex- 
clusion of evidence explaining the flight, as not sufficiently material to authorize reversal. 

Bills of exception to special charges refused by the judge cannot be sustained, when it ap- 
pears from the statement of the judge in the bills, that they trenched upon the facts, or 
were entirely inapplicable to the facts; or when it appears that the statement of the law 
had been covered by the general charge in less objectionable torm. 

When the judge has not been requested to deliver his charge in writing, he is at liberty to 
make it orally; and the fact that he has made it partly in writing and partly orally, is no 
ground for valid objection. 

A bill of exception taken simply ‘‘to the entire charge of the court,’’ without specifying any 
ground of objection, or any particular portion objected to, will not Je considered, nor 
can error in a charge, not excepted to, be considered under an a of errors in 
this Court. ‘ 


on from the Third District Court, Parish of Union. Young, J. 


M. J. Cunningham, Attorney General, and J. A. Ramsey for the State, 
Appellee. 

R. H. Odom, G. H. Ellis and G. A. Killgore, Jr., for Defendants and Ap- 
pellants. 


The opinion of the Court was delivered by 
FENNER, J. In this important murder case, the convicted defend- 
ants assert a multitude of errors in the proceedings of the trial court. 
z. 
Two bills of exception were taken to the action of the judge in over- 
ruling defendants’ challenges for cause to two jurors, on the ground that 
they had formed fixed opinions as to the guiit or innocence of the ac- 


cused. 

The challengea jurors stated on their voir dire that, notwithstanding 
the opinion formed by them, they were able to render a fair and im- 
partial verdict according to the evidence and the law. It is not neces- 
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sary to discuss the distinctions suggested between their cases and those 
presented by the following authorities in which the competency of 
jurors in analagous circumstances was maintained: State vs. Desmou- 
chet, 32 Ann. 1241; State vs. Hardy, 33 Ann. 1110; State vs. DeRancé, 
34 Aun. 192; State vs. Russell, 35 Ann. 304; State vs. Magee, 36 Ann. 
206. 

Even if there were error in the rulings here objected to, the fact re- 
mains that the defendants challenged peremptorily the obnoxious jur- 
ors, and that they obtained a complete and fair jury without exhaust- 
ing the peremptory challenges to which they were entitled under the 
law. 

It is a sound rule, which we have approved, to which we shall ad- 
here, that, under such circumstances, an erroneous ruling of this kind 
affords no ground for relief. State vs. Farrer, 35 Ann. 315; Henry vs. 


State, 4 Humph. (Tenn.) 270. 
Il. 


There are four bills of exception to rulings of the judge in admitting 
or rejecting evidence. 

1. In permitting counsel for the State to ask the witness, Rushing, 
on cross-examination, what was the state of his feelings towards these 
defendants. 

The bill shéws that the object of the question was to throw light 
upon the credibility of the witness, and for that purpose the authori- 
ties sustain its legitimacy. State vs. Willingham, 33 Ann, 537; State 
vs. Gregory, id. 737, State vs. Kane, 36 Ann. 153. 

2. In admitting evidence on the part of the State as to conversations 
between the witness, Rushing, and Wm. Cherry, brother of the de- 
ceased, which took place tive or six mouths before the killing, to the 
effect that the defendants were stealing hogs and burning fences in the 
neighborhood, and that they, Rushing and Cherry, proposed to run 
defendants out of the country. The judge justifies his action by the 
statement in the bill that, in their examination of the witness in chief, 
defendants had opened the way to these conversations and that the 
State had the right to cross-examine on them, and that it was closely 
confined by the court to the matter inquired of by the defense. The 
reason is pertinent and sufficient. 

3. In rejecting evidence offered by defendants to show a conversa- 
tion between the defendants and James Byram, occurring near the 
place and shortly after the killing, to the effect that defendants re- 
quested said Byram to go for the doctor and do all he could for de- 
ceased. The judge supports the exclusion “because,” he says, “it was 
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the declaration of the defendants six or eight minutes after the killing, 
and after they had left the place and gone sixty or eighty yards and 
then returned on their way home or wherever they went; and was no 
part of the res geste, either in point of time or connection with the 
killing and was evidently not spontaneous, as the defendants had met 
the same witness a few minutes before, twenty-five or thirty yards 
from the gate, as they were leaving, and they made no such statement.” 

We cannot say the ruling, under these circumstances, was erroneous; 
but, in any event, the matter is too unimportant*to justify a reversal 


on that ground. 
4. To the exclusion by the judge of certain evidence offered by the 


defense to show the poverty of the defendants and other circumstances, 
with the view of rebutting the presumption of guilt resulting from the 
flight of defendants which had been proved by the State. This is the 
most serious question in the case and we have given it most careful 
consideration. The bill of exception, as a whole, is obscure and ap- 
parently contradictory. It recites that “ witness, Jeff Raybun, having 
been sworn, defendants offered to prove by said witness that the de- 
fendants were very poor men, which evidence was objected to by 
the State and excluded by the court, counsel for the defendants stat- 
ing that the defendants proposed to prove by the witness on the 
stand and other witnesses that defendants were very poor and not able 
to pay anything to employ counsel and that all the attorneys’ fees 
which had been paid or promised had beén paid by a son-in-law who 
lived in Texas, and that there was a great deal of prejudice against 
the accused in the neighborhood in which the alleged killing took 
place, and that said evidence was offered for the purpose of rebutting 
the presumption of guilt which the State attempted to establish by 
proving the flight of the accused after the alleged killing.” We are 
not prepared to say that such evidence, as a whole, properly offered, 
for the purpose stated, would not have been legitimate. But the court, 
in its reasons, states that it refused to allow said witness to testify to 
said tacts “ for the reason that the proof of defendants being poor men 
would be immaterial and irrelevant for the purpose offered, and no other 
witness was sworn on this point by the defense and this bill will require 
a determination as to whether the proposed evidence of a witness not 
sworn could be the subject of a bill.” From this statement it would be 
inferred that the sole fact offered to be proved by the witness on the 
stand was the poverty of defendants, and that the other facts men- 
tioned in the statement were to be proved by other witnesses who 
were never produced and sworn ; and that the only point directly ruled 
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by the court was that the poverty of the defendants, even if proved, 
would not be material for the purpose proposed. Non constat that 
if the defendants had produced other witnesses and offered to prove 
by them the other facts stated in the bill, the court would not have ad- 
mitted their testimony, and, after the laying such foundation, evidence 
of defendants’ poverty also.. Under this view, the course of the judge. 
might not be objectionable. But we would not be content to rest our 
decision on a ground so technical, if we were satisfied that defendants 
had suffered any substantial injury from the action of the court. 

The presumption of guilt from flight seems to have played no part 
in this case. It was not alluded to in the charge of the judge nor in 
any of the special charges asked at his hands. It is evident that it 
was entitled to no weight and was given none in this case. 

Mr. Wharton lays down the rule on the subject in the following 
words : 

‘“‘When a suspected person attempts to escape or evade a threatened 
prosecution, it may be argued that he does so from a consciousness of 
guilt, and though this inference is, by no means, strong enough by 
itself to warrant a conviction, yet it may become one of a series of 
circumstances from which guilt may be inferred.”. Wharton Cr. Ev. 
§ 750. 

It is obvious that the presumption applies to cases where the crime 
has been secret and the connection of the accused with it is to be es- 
tablished by circumstantial evidence. Thus, if a man has been found 
killed in a wood, no witness having seen the killing, and suspicion 
having pointed to a certain person as its author, he should inconti- 
nently flee, one can well understand that such flight might form a link 
in a chain of circumstantial evidence to fasten guilt upon the fugitive. 
But, when the killing has taken place in a public fight, in the presence 
of witnesses, when there is no dispute that the defendants did the act, 
when the only question is whether the circumstances established self- 
defense, or a mitigation of the crime to the grade of manslaughter, it 
is obvious that the flight of the accused could have no appreciable 
weight in determining those questions. 

Such is the general inference to be drawn from the language and 
reasoning of all the authorities, and we find one authority quoted by 
Mr. Wharton which is directly in poimt, where it was held, that ‘‘as 
the defendant was clearly proved to have struck the fatal blow, it was 
immaterial that he had not been allowed to give evidence to explain 

his flight.” People vs. Ah Choy, 1 Idaho, N. 8., 317; quoted in 
Wharton Cr. Ev. § 752, Note 1. 
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Now, in the instant‘case, it is perfectly apparent from the tenor of 
the various special charges asked by the defendants (hereafter to be 
referred to) that there was no controversy as to the fact that the de- 
ceased was killed by defendant, and, that the sole question was as to 
the establishment of excuse or mitigation. Under these circumstances, 
considering the obscurity of the bill, the immateriality of the flight, 
the absence of any allusion to it as a circumstance imputing guilt, in 
the charge of the judge or in the special charges asked by defendants, 
we are satisfied it had no influence in the case, and that, even if the 
ruling were erroneous, it did not prejudice the fair trial of the accused 
and would not justify us in disturbing the verdict. 

Ill. 


After the judge had completed his charge to the jury, counsel for 
defense presented several special charges which the court declined to 
give, and bills of exception were taken. 


1. The following special charge was asked: ‘That when the evi- 
dence is circumstantial, conflicting and contradictory, as to whether 
the attack was made by accused or deceased, the jury should take into 
consideration the feeling of the parties, previous threats, former at- 
tempts and preparations in coming to a conclusion as to who made the 
attack.” The judge assigns as reasons for refusing this charge, that 
he considered it would be “ trenching on the facts,” and that he had 
already charged the jury that they were ‘to consider the case in the 
light of all the surrounding circumstances which had been proved, and 
that, on the question of whether they had or not been proved, they 
were the sole judges.” The general charge referred to seems to em- 
brace all that defendants had the right to require on this subject. It 
is not for the judge to pick out particular circumstances and tell the 
jury they must consider them. The jury determines for itself, whether 
they will consider them or not, and what consideration is due to them. 
Thus, referring to this particular charge, it is obvious that although 
the evidence may have been “circumstantial, conflicting and con- 
tradictory,” it yet. may have so fully convinced the jury on the point 
alluded to, that there would be no necessity or occasion for considering 
the circumstances stated. Why then, should the judge charge them 
that they must consider them ? 

2. The Bill numbered 2, is to the refusal to give the-following charge : 
“That if the jury should find that the defendants made the attack on 
the deceased, and then abandoned it without any damage being done, 
if deceased then pursued defendants and resumed the difficulty by 
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shooting at and wounding one of them with a pistol and then attempt- 
ed to get to his house to get his gun, which he had ordered his wife to 
bring him, defendants had the right to intercept him and prevent him 
from getting his gun, and if he did get it in hand and attempted to use 
it on defendants, they had the right to disarm him and even to take 
his life.” 


The judge refused this charge for the reasons, substantially, that it 
trenched upon the facts ; that it referred to facts of which there was no 
evidence whatever; and that it was inapplicable to the facts of the 
case and calculated to mislead the jury. We cannot gainsay the suffi- 
ciency of these reasons. 


Sec. 991 Rev. Statute provides: “in charging the jury in criminal 
cases, the judge must limit himself to giving them a knowledge of the 
law applicable to the case. In doing so, he shall abstain from stating or 
recapitulating the evidence so as to influence their decision on the 
facts.” The Constitution also, Art. 168,.restricts the authority of the 
court, in charging the jury, to the law of the case. 


Under these provisions, we would not say that the hypothetical 
charges based upon the jury’s belief of certain facts, are to be entirely 
excluded. But when such hypotheses embrace facts not supported by 
evidence and foreign to the case, the propositions of law based there- 
on become purely abstract propositions, and under well-settled juris- 
prudence, the judge is not bound to charge them. Wharton’s Cr. Pl. 
and Pr., secs. 712, 797; Bishop’s Cr. Proc, sect. 978; State vs. Staud- 
erman, 6 Ann. 287; State vs. Thomas, 34 Ann. 1084; State vs. Jack- 
son, 35 Ann. 769. 

3. We have carefully considered the remaining special charges cov- 
ered by bills of exception; but find it unnecessary to recapitulate them. 
They are all robbed of merit by some or all of the following objections: 
trenching upon the facts; or inapplicable to the facts; or covered in 
less objectionable form by the general charge of the judge. 

IV. 

There remain two bills directed against the general charge of the 
judge, viz: 

1, The first is taken to the action of the judge in supplementing his 
written charge by interspersed oral statements and illustrations. It is 
completely overthrown by the statement of the judge that there had 
been no request by counsel for a written charge, and that, therefore, 
he was at liberty to charge orally. 
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2. Weare next presented with a bill of exceptions taken simply 
“to the entire charge of the court,” without specifying any ground of 
objection or any particular portion objected to. 


Under this bill, a certain passage in the written charge is strenuously 
called to our attention. The same passage is made the subject of an 
assignment of errors in this Court. 


So far as the bill of exceptions is concerned, this Court, thirty years 
ago, declined to countenance bills of this character, saying: It is cal- 
culated to embarrass, if not deteat, the administration of justice. The 
attention of the district judge should be called to those parts of this 
charge which are deemed objectionable, that he may have an opportu- 
nity to explain them, if misunderstood, or modify them i’ erroneous, 
or, at any rate, assign his reasons for making the charge in the form 
objected to.” State vs. Chopin, 10 Ann. 458; State vs. Riculfi, 35 Ann. 
774. 


The rule is of self-evident soundness and propriety. Upon like rea- 
sons we have ourselves refused to notice errors in charges not excepted 
to, when assigned in this Court. State vs. Beaird, 34 Ann. 104; State 
vs. Curtis, id., 1213; State vs. Riculfi, 35 Ann. 770; State vs. Ferguson, 
decided this day. 


There is no reason why we should depart from this salutary rule in 
the instant case. Although, not made a special ground of the appii- 
cation for the new trial, the objectionable passage in his charge was 
then called to the attention of the learned and conscientious district 
judge, who considers it elaborately in his reasons for overruling that 
motion. He informs us that, notwithstanding the irregularity of the 
course pursued by defendants’ counsel, if he believed that defendants 
had been prejudiced by the passage of the charge objected to, he 
would have granted the new trial. He explains fully the relation of 
that passage to other portions of his charge in which the law was cor- 
rectly laid down, expresses his perfect satisfaction that the jury were 
fully informed, and in no manner misled, as to the law, and that the 
defendants enjoyed a fair and impartial trial. 


The powerful efforts of defendants’ able and zealous counsel have 
failed to establish anything on the record justifying us in disturbing 
the verdict or sentence. 


Judgment affirmed. 


Rehearing refused. 
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No. 9285. 
ADRIEN LOUQUE vs. A. DREZ ET ALS. 


Creditors who intervene in bankruptcy proceedings, and who bona jide recommend the ap- 
pointment of a provisional syndic, cannot be held in damages, in the absence of averment 
and proof of malice on their part. 

PPEAL from the Civil District Court for the Parish of Orleans. 

£ Rightor, J. 





Chas. Louque for Plaintiff and Appellant. 
J. Ad. Rozier, Braughn, Buck & Dinkelspiel and Jos. Maille, contra. 





The opinion of the Court was delivered by 

BermupeEz, C. J. This is a suit to recover $10,000, as damages, 
from the defendants, on the ground that they maliciously recommend- 
ed a certain party to be appointed provisional syndic, in unauthorized 
proceedings in insolvency. 

From a judgment, based on the verdict of a jury, in favor of the de- 
fendants, the plaintiff has appealed. 

The facts are the following: 

Adrien Louque and Charles Montardier were euttnien, The latter 
instituted proceedings, claiming the benefit of the insolvent laws, in- 
dividually and as partner, proposing a cession and surrender, not only 
of his assets, but also of those of the partnership. On the same day, 
the defendants presented a petition setting forth the propriety of the 
appointment of a provisional syndic and recommending Montardier tor 
the trust. Thereupon the appointment was made. Montardier quali- 
fied and took possession of the assets of the firm; subsequently, Louque 
entered complaint, pro‘esting against the attempt of Montardier to act ° 
in the name of the firm and to bring it into insolvency. The court 
recognized his complaint; it held that the petitioner could not act as 
proposed, declared the dissolution of the partnership between Louque 
and Montardier, and appointed the former liquidator of the concern. 

It cannot be disputed that the defendants, who were creditors of 
Louque and Montardier, after the proceedings in insolvency, however 
irregular in part, had a right to see to their own protection, and, on 
the assumption that; the Court would accept the surrender, to ask the 
appointment of a provisional syndic. Any error on their part must 
be deemed as involuntary, unless the reverse be shown. Their peti- 
tion was for the appointment of a provisional syndic, to take charge of 
the assets of Montardier, both as an individual and as a partner. 
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The charges of malice and conspiracy formulated specially by amend- 
ment to the petition, by the plaintiff against the defendants, even if 
the proceedings could be viewed as a suit, which it is not,—should 
have been verified by proof, as essential to justify recovery. Sedg- 
wick on damages, p. 38; Steward vs. Tanneborn, 8 Otto 287 ; Coco vs. 
Hardie, 25 Ann. 230; Barremore vs. McFeely, 32 Ann. 1181. 

As was said by this court in 32 Ann. 1180: “The law looks with favor 
on the efforts of parties who invoke the aid of courts for the vindica- 
tion of rights, or recuvery of property, and does met tolerate that 
the unsuccessful litigant should be punished in damages, unless in 
cases where his acts are alleged and proven to have been prompted 
by malice, or unsupported by probable cause.” 

The record fails to show any improper motive in defendants, who, 
on the contrary, appear to have been actuated by a just sense of their 
interest, and to have moved in the matter, as is usual in such cases, 
simply for the protection of their rights as creditors. 

If any injury was, in consequence, entailed on the plaintiff, which 
the record does not show to have been sustained, the damage under 
such circumstances, must be deemed as damnum absque injuria. 

The jury so viewed the matter. We cannot say that they, and the 
District Judge who approved their verdict, were wrong. It is unneces- 
sary to pass upon the bills to the charges of the judge to the jury—as 
we pass on the case as presented by the pleadings, the evidence and 
the law. 


Judgment affirmed with costs. 








No. 9292. 
Factors AND TRADERS’ INSURANCE Co. vs. JOHN J. WARREN ET AL, 


A married woman who intervenes in an act of mortgage by her husband, in order to waive 
or renounce certain rights to the property, is not a third party in the sense of the Civil 
Code. 

When she subsequently purchases the same property, under a judgment of separation of 
property against her husband, and retains in her hand the amount of the mortgage 
granted as above stated—the conventional mortgage follows, and attaches to the pro- 
perty in her hands—and remains in full force as long as the debt of her husband is kept 


alive. 

The married woman thus situated, cannot be relieved by the failure of a timely re-inscription 
of the mortgage, which is,not perempted quoad the contracting parties. Conventional 
mortgages are not extinguished by the prescription of ten years. 
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PPEAL from the Civil District Court for the Parish of Orleans. 
& Monroe, J. 





Nicholls & Carroll for Plaintiff and Appellee. 
E.. M. Hudson and FE. D. White, contra. 





The opinion of the Court was delivered by 

Pocuk, J. Plaintiff seeks to enforce mortgage rights against pro- 
perty formerly owned by the defendant, John J. Warren, and subse- 
quently acquired by his wife, Annie B. Warren. 

A statement of the salient facts which have given rise to the liti- 
gation is necessary to a proper understanding of the issues presented 
in the pleadings. Plaintiff held two notes executed by the defendant, 
John Warren, and both secured by mortgage on the property, now 
owned by his wife. One of the notes secured under an act of mort- 
gage, dated November 2, 1860, which was inscribed on the 13th of 
the same month and year, re-inscribed on February 17, 1869, and 
again on June 23, 1880. 

The mortgage securing the other note was granted on March 5, 
1862, inscribed on March 6, 1862, re-inscribed on February 17, 1869, 
and again on June 23, 1880. 

Mrs. Warren intervened in both acts for the purpose of renouncing 
all the rights which she might have on the property in favor, and for 
the benefit of, the mortgagee. 

On the 9th of April, 1866, the property was adjudicated by the 
sheriff to Mrs. Warren in execution of a judgment of separation of 
property which she had obtained against her husband. Out of the 
price of adjudication, which was $25,000, she retained in her hands 
the amount sufficient to cover the two mortgages hereinabove de- 
scribed, amounting then in the aggregate to $9,201 and the further sum 
of $10,000—the amount of a second mortgage held by Josiah Cole—and 
she applied the balance to the payment of judicial costs, and to the 
credit pro tanto of her own judgment. 

The mortgage, then existing in favor of Josiah Cole, has since been 
extinguished by payment of the debt, and cancelled. Hence, it forms 
no element in the present discussion. By authentic act under date of 
February 2, 1869, the notes held by plaintiff were changed and re- 
newed without novation of the mortgage. 

By part payments the claim is now reduced to five thousand dollars; 
for which judgment is asked against both defendants, with recognition 
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of mortgage on the property purchased as above set forth by Mrs. 
Warren. 

From an adverse judgment Mrs. Warren alonc has appealed. 

Her defense presents the following points: 

1. The prescription of ten years in bar of her personal liability. 

2. The prescription of the mortgages securing her husband’s in- 
debtedness, by the lapse of ten years. 

3. The peremption of the mortgages for want of timely re-inscription. 

1. A great deal of time is devoted by both counsel to the discussion 
of the personal liability of Mrs. Warren, growing out of the adjudica- 
tion of her husband’s property to her. 

But, under our views of the case, we eliminate this point from the 
discussion, by the following considerations : 

It is elementary that the purchaser at such a sale takes the property 
subject to the preferred mortgages or privileges. C. P. Art. 683. 

In this case the property went to Mrs. Warren, burdened with the 
mortgage then inscribed in favor of plaintiff, to meet which she had 
retained the amount of the claim. 


She took the property cum onere (Newman vs. Eaton, 27 Ann. 341), 
and it is, therefore, immaterial to consider or ascertain the extent of 
her personal liability for the payment, either to the original owner or 
to his preferred creditors, of the amount which she had retained as 
part of the consideration of her purchase. Her property being then 
liable for the amount of plaintiff’s claim, we will now consider by 
what means it has been freed from the burden, if such remission does 
exist. 

Defendant suggests the prescription of the mortgage by the lapse 
of ten years: this brings us to the consideration of her second ground 


of defense. 

2. We premise in this connection, that plaintiff’s claim against John 
Warren has been kept alive, and that, as to him, the prescription of 
five years even could not avail him. 


That proposition is conceded by Mrs. Warren’s counsel, and their 
contention seems therefore to be that a mortgage can be extinguished 
by the prescription of ten years, independently of the condition or 
status of the debt or principle obligation, of which the mortgage is 
only an accessory. Their main reliance is in the provisions of Arts. 
3411 and 3369 of the Civil Code. 

Art. 3411 provides, among other means of extinguishing mortgages, 
that of prescription. 
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But that article does not specify the lapse of ten years as the term 
of such prescription, and hence it does not bear out defendant’s con- 
tention, as urged in her defense. 

This might be a sufficient answer to that element of her defense. 

But, under our jurisp1udence, we are authorized to go a step further, 
and to assert that under our system of laws, conventional mortgages 
cannot be extinguished by prescription, unless it might be by the 
prescription of thirty years, on which point we express no opinion. 
Between the contracting parties the mortgage subsists as long as the 
principal obligation which it is intended to secure is kept alive. 
Art. 3369 reads as follows: “‘The registry preserves the evidence of 
mortgages and privileges during ten years, reckoning from the day of 
its date; its effect ceases, even against the contracting parties, if the 
inscriptions have not been renewed before the expiration of this time, 
in the manner in which they were first made. 


The construction to which this article is subjected under the argu- 
ment of defendant’s counsel would suggest a conflict between its 
provisions and those of article 3342 of our Code, which contemplated 
that between the contracting parties, the mortgage takes effect without 
any inscription at all. From the tenor of the article, the logical con- 
clusion would be clearly deduceable, that, if the mortgage takes its 
effect between the contracting parties without any inscription, it could 
not be effected by a failure to reinscribe if once inscribed, provided 
always that the debt which it secures be kept alive. But, on con- 
struing these two articles in connection with Article 3365 of the same 
code, the apparent conflict is at once dispelled, and the three articles 
appear legally and logically harmonious. 

Article 3365 reads: ‘If a person who has given a mortgage on his 
property, takes advantage of the neglect to register the mortgage, and 
engages the same property afterwards to another person, without in- 
forming him of the first mortgage, he shall be considered guilty of 
fraud, and shall be subject to such damages towards the party suffer- 
ing thereby as the nature of the case may require.” 


[t is thus apparent that while the law gives full effect to a mortgage 
between the parties without an inscription—the latter does produce 
some effect between them,—for in case of registration the mortgager 
commits no fraud by engaging the same property to another person 
without informing him of the first or previous mortgage ; and that is 
the effect which is contemplated to cease even between the contracting 
parties, under the provisions of Art. 3369. In that case, if the mort- 
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gage has been inscribed and has not been re-inscribed, the mortgager 
is released from the obligation to disclose the existence of the un-rein- 
scribed mortgage which exists as such as to him, but is stripped of all 
hypothecary effect on third parties. 

The point is not new in our jurisprudence, ‘and the construction 
which we have just developed, was adopted by our predecessors in an 
early stage of our judicial history. We might, therefore, have rested 
our conclusions exclusively on authority, but as defendant’s counsel 
seemed to support their theory on two decisions of this court of more 
recent date, we have made it our duty to maintain by logic and rea- 
soning, the doctrine which was long since adopted, and which we in- 
tend to securely establish in the face of the serious doubt which has 
impressed itself on the mind of defendant’s distinguished counsel. 


The subject was ably treated in the case of Shepherd vs. Cotton 
Press, 2 Ann. 100, and subsequently in the case of Liddell vs. Rucker 
et al., 13 Ann. 569. In‘both of those cases the reverse of defendant’s 
contention as to the prescription of conventional mortgages was an- 
nounced. 


We note in this connection that, under the code of 1825, the question 
was not as free of difficulty as it is now under the revision of the code 
in 1870. In the former code, Art. 3369 contains the words: “ reckon- 
ing from the day of their date,” and the additional words: “‘ their effect 
ceases ;” whereas in the present code, both ideas are expressed in the 
singular number. Under that language, it is clear that the reference 
to the date is the registry, and the allusion to the effect is intended also 
for the registry, and thus the apparent ambiguity in the language of the 
previous code, is completely removed in the new. The change was 
doubtless suggested by the interpretation which prevailed in the two 
sases to which we have hereinabove referred. We have carefully ex- 
amined the two recent decisions which defendant’s counsel invoked, 
and we conclude that neither is in point on the discussion of this 
ground of her defence. 

The case of Gegan vs. Bowman, 22 Ann. 336, presented an issue in- 
volving the respective ranks of mortgages claimed by the parties to 
the suit, whereas, the question in hand hidges upon the prescription 
vel non of a conventional mortgage in its effect on the owner of the 
property formerly subjected to it. The same disposition may be made of 
the decision in Tilden vs. Succession of Morrison, 33 Ann. 1068. An un- 
guarded expression which fell from the pen of the organ of the court 
is seized with avidity by ingenious counsel as supporting their theory 
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of the prescription of mortgages. But that issue was not involved in 
the case, and the language quoted from the opinion is at best an obiter, 
which binds no one. As stated in the beginning of the opinion, the only 
issues under the pleadings were: “the prescriptions of the note and 
peremption of the mortgage.” As the succession was insolvent, the 
contention was really between creditors inter sese, and not between 
the parties to the original contract. 

In that case the court had to deal with the peremption of the mort- 
gage, that is the destruction of the effect of the inscription by the 
lapse of time, a proposition differing entirely with the extinction of 
the mortgage by prescription. 

The foregoing considerations lead us to conclude, as we hold, that 
the claim of plaintiff against John Warren, having been kept 
alive, the mortgage which secures it subsists in full force between 
them, notwithstanding the failure to timely re-inseribe the original 
contract, and that, ifthe property affected thereby was still owned by 
Warren, the mortgage would undoubtedly attach to it. Smith vs. 
Johnson, 35 Ann. 943. But as the property has passed to Mrs. Warren, 
we must now consider whether she can avail herself of the want of 
re-inscription. 

3. The the effect of the mortgage has ceased to attach to the prop- 
erty in her hands, by reason of the peremption thereof is the third 
and last ground of her defence. 

As stated above, Mrs. Warren intervened in the act for the purpose 
of renouncing all the rights which she may have had to the property 
mortgaged in favor of the mortgagee. 

Is she, therefore, a third party to the mortgage within the meaning 
- of Article 3342 of our Code? Article 3343 provides that by the words 
third persons used in.the foregoing article, are to be understood, all 
persons who are not parties to the act or to the judgment on which the 
mortgage is founded. : 

Our jurisprudence has fixed the status of the wife who intervenes in 
an act or mortgage for the purpose of waiving her rank of mortgage 
as one of the parties thereto. Citizens’ Bank vs. Ferry, 32 Ann. 312, 
and authorities therein cited. 

We therefore conclude that Mrs. Warren can obtain no relief from 
the failure of re-inscription of the act of mortgage, and that the bur- 
den which affected her property as part of the consideration of her 
purchase, still bears on it, and that the judgment which recognized it is 
correct. ’ 

Judgment affirmed. 
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No. 9306. 
THe State or LovurstaANa vs. MIKE KING. 

When money is the thing stolen our statute dispenses with any description of it in the indict- 
ment. It is sufficient to describe it simply as money without specifying any particular 
coin or bank-note, and proof of the larceny of any coin or bank-note will sustain the 
charge, although the particular kind of coin or bank-note is not proved. 

When the statute dispensed with any description of money by the designation of the kind 
of coin or bank-note, it equally dispensed with the need of assigning a specific valne to 
it, because money, unlike ordinary chattels that are the subject of larceny, denotes 
value, and the mention of the denomination as dollars or cents, contains in itself the 
statement of its value. 

And hence the charge in an indictment that the accused ‘‘feloniously did steal, take, and carry 
away certain money, to wit the sum of ten dollars, of the goods and chattels of one John 
Losch” is sufficient in law without specifying the value of the ten dollars. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
“ Baker, J. 





M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 
Jos. C. Walker for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. From a conviction of larceny and a sentence thereon 
to two years’ imprisonment at hard labour the defendant appeals. 

The single point assigned as error is that the information does not 
indicate the value of the goods stolen. Using the language of the 
defendant’s counsel ;—‘‘ the objection is that the value of the property 
alleged to have been stolen is not set forth in the information, that is 
to say, as estimated by any fixed equivalent of value or standard of 


‘circulation in this country, the only measure of value to which refer- 


ence can be had.” 

The charge is that the accused “feloniously did steal, take, and 
carry away certain money to wit, the sum of ten dollars, of the goods 
and money of one John Losch.” The dollars are not charged to be 
gold or silver coin or currency of any kind, but dollars without any 
descriptive words, the ownership of them being set out. 

Our law has dispensed with the need of any description when the 
thing stulen is money. It is sufficient to describe it “simply as money 
without specifying any particular coin or bank-note,” and such allega- 
tion is sustainable by proof of any coin or any bank-note although the 
particular kind of coin or bank-note is not proved. Rev. Stats. see. 
1061. Itisa copy of the Victorian statute, under which the English 
courts have held a charge of stealing “two shillings of C. D.” to be 
good. Archbold Cr. Pr. and Pl, 357-8. 


. 
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This however relates to the description and not the value. Value is 
so far the essence of larceny that some value must be shewn, that is to 
say the thing stolen must be of some value to the owner however small, 
although worthless to any one else. To have charged that the larceny 
was committed by stealing ten dollars of the value of ten dollars would 
have been tautology. When the statute dispensed with any descrip- 
tion of money by the designation of the kind of coin or bank-note, 
it equally dispensed with the need of assigning a specific value to it 
because money, unlike ordinary chattels that are the subject of larceny, 
denotes value, and the mention of the denomination, as dollars or 
cents, contains in itself the statement of its value. The cases cited by 
the Attorney General, State v. Walker, 22 Ann. 425 and State v. Green, 
27 Ann. 598 do not cover th2 point made in this case, nor is it the same as 
that ruled in State v. Ziord, 30 Ann. 867 and State v. Faulkner, 32 Ann. 
725, but we think the statute was intended to embrace such cases as 
this and to put money, when the subject of larceny, on a different 
footing from chattels or moveables, the names or designations of which 
do not of themselves import value, and therefore the objection made 
by the defendant is not well-grounded. 

Judgment affirmed. 








No. 9262. 
JAMES MULLINS Vs. PETER BLAISE. 


The responsibility of the father for the damage occasioned by the act of his minor child 
residing with him, is not affected by the fact that he was momentarily absent from the 
house at the time of the act. 

Neither is it affected by the tender age of the minor. 
putable to the child by reason of his lack of capacity, is imputed by the law itself to 
the father, as resulting from some defect of care, watchfulness and discipline in the 
exercise of the paternal authority. 

In estimating damages, we must be guided by the evidence inthe record. Where the ver- 
dict of the jury is not manifestly excessive, and where we can feel no certainty that any 
modification thereof, wou'd come nearer exact retribution, we are not justified in dis 
turbing it. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. — | 
Jonas & Nixon for Plaintiff and Appellee. 
Braughn, Buck & Dinkelspiel and F. Michinard for Defendant and 

Appellant. 

The opinion of the Court was delivered by 

FENNER, J. On the night of Christmas, 1883, the children of de- 
fendant were engaged in celebrating the day by firing roman-candles 
from the gallery of his house. One of them, George Blaise, of the 
tender age of six years, instead of firing in the air, discharged his 


The fault, although not legally im 
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candle downward in the direction of a number of children who had 
gathered in the street to witness the sport, the result being that one of 
the flaming ball¥ struck Mary Mullins, the minor child of plaintiff in 
the eye, inflicting a serious injury. 

For the resulting damage this action is brought. It is based on the 
provisions of Art, 2318 of the Code, viz: ‘ The father, or after his 
decease the mother, are responsible for the damage occasioned by 
their minor or unemancipated children residing with them or placed 
by them under the care of other persons.” 

All the conditions requisite to fasten responsibility on the defendant 
father are fully established, viz : 


1. The damage was occasioned by the act of the minor. The learned 
counsel can hardly expect us to follow him in his purely conjectural 
argument as to how the accident might otherwise have happened, in 
face of the positive and uncontradicted testimony as to how it did 
actually happen. 


2, The act was a fault of the most culpable character. It is true 
that by reason of the tender years and lack of discernment of the 
minor, this fault may not be, in a legal sense, imputadle to him. But 
the exploded vagary of Toullier that this is a reason for exempting the 
father from liability can find no recognition at our hands. The law 
itself imputes the fault to the father. It presumes that it resulted 
from lack of sufficient care, watchfulness and discipline on his part, in 
the exercise of the paternal authority. This is the very reason and 
foundation of the rule. 

For like reason the law imposes responsibility upon the owner for 
damage occasioned by his animals, who have certainly no greater 
powers of discernment than the infant of tender years, See on this 
point, 5 Mareadé, 270; 2 Mourlon, p. 8838. 

3. The minor was res'ding with the father. The fect that the father 
was momentarily absent from the house at the time of the accident 
does not suffice either to exempt him from responsibility or to transfer 
it to the mother who was present. The law in terms only makes the 
mother responsible, “ after the decease” of the father ; but, no doubt 
we would follow the French authorities in extending her liability to 
analogous cases, such as when the husband is an absentee or an in- 
terdict, in which cases the paternal authority, with its attendant 
powers and duties, is transferred to her. 

We should, however, do violence both to the language and reason of 
the law, if we construed the responsibility of the father as dependent 
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upon his actual presence in the domiciliary house. No such limitation 
was intended. See 2 Mourlon, 889. 

It is to be observed, that in the French Codé, the parental respon- 
sibility attaches only in case the father “ shall not prove that he was 
unable to vrevent the act which gave rise to the damage.” C. N. 1384. 
This restriction fs omitted in our Code. We have not emphasized this 
distinction, because, even under the French authorities, we believe 
the defendant in this case would be held responsible. We have here- 
tofore enforced such responsibility in an analogous case. Marionneaux 
vs.————35 Ann. 

We fail to find any support for the defense of contributory negli- 
gence. Plaintiff’s child was in the street where she had a right to be, 
and in front of defendant’s house, whither she was naturally attracted 
by the fire-works. The pretense that she told the Blaise child to fire 
down is improbable in itself and not sustained by the evidence. 

The serious question in the case is the measure of damages, which 
the jury assessed at two thousand dollars. We sympathize warmly 
with the defendant, who is subjected to this heavy penalty for the act 
of his minor child of tender years, done without malice and even 
without capacity to comprehend its dangerous character. As matter of 
course, the defendant’s liability must be restricted to actual damages. 
But, what relief can we give him under the evidence in this record ? 
The only testimony as to the character of the injury is that of the in- 

jured child herself and of a single expert, the learned young specialist 
who treated her. This testimony establishes not only the pain and 
suffering, but, a serious impairment of the sight of the injured eye; 
that the impairment is permanent; that it is likely to grow worse ; 
that it may eventually result in the total loss of sight in that eye, and 
possibly in the affecticn of the other. We have no evidence to weigh 
against this; nothing to impair its force and effect in the slightest 
degree. We must accept it and act on it, or else act on nothing. 


How then, shall we say that such an injury will be excessively com- 
pensated by two thousand dollars?. The’ jury has passed upon the 
question by a vote of eleven to one. The learned judge below ap- 
proved it, by refusing the new trial asked on this ground. We would 
not be justified in disturbing their finding, since it is not manifestly 
excessive, and if we should reduce it, we should feel no confidence 
that our own estimate came nearer exact retribution. 


-Judgment affirmed. 
Rehearing refused. 
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No. 9258. 


A. S. CuTLER vs. Successson or G. W. CoLtins. 


Article 2281 of the R. C. C. making parties interested competent witnesses in their own be- 
half, leaves to the court the appreciation of their testimony, as much as it does that of 
disinterested witnesses. 

The testimony of a plaintiff, in his own favor, to establish a large claim against a succes- 
sion, should be received with the greatest caution. It is, in itself, of the weakest char- 
acter and unless strongly corroborated, cannot serve as a basis for a judgment of 
recovery. Under art. 2282, R. C. C., the circumstance of his being a party may diminish 
the extent of his credibility. 


PPEAL from the Civil District Court for the Parish of Orleans. 
« Lazarus, J. 





Breaux & Hall for Plaintiff and Appellee. 
W. S. Benedict for Defendant and Appellant. 


The opinion of the Court was delivered by 

Bermupez, C.J. This suit is brought tc recover $2026 25, from a 
succession, as a balance due on accounts running from January 22, 
1879, to June 12, 1883, as per exhibits attached to the petition. 

The defenses are the general issue and the plea of prescription. 

From an adverse judgment, the succession representative appeals. 

The evidence on which the lower court based the judgment consists 
of the testimony of the plaintiff adduced to show the labor performed, 
the money advanced, the paper discounted and the numerous items of 
the several accounts. 

The defendant has sought, by different ways, to impeach this testi- 
mony. The defense specially insists that the evidence is insufticient 
and that more than $940 of the claim is barred by prescription. 

It is urged that Article 2277, R. C. C., requires that a claim exceed- 
ing $500 be proved by two witnesses, or at least by one credible wit- 
ness «nd corroborating in circumstances. 

This article was article 2257 of the Code of 1825. The witnesses 
were to be disinterested and qualified witnesses. 

The Act of 1868, now article 2281 of the R. C., which has allowed 
the testimony of interested parties and of persons closely related to 
them, requires a more stringent application of the exigencies of the 
law, touching the sufficiency of the evidence adduced by such parties, 
where the claim is sought to be established by the testimony of the 
plaintiff himself and against a succession. 

It is true that precedents are to the effect that the article just men- 
tioned does not apply to accounts the aggregate items of which exceed 
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$500, when each separate item thereon is less than that sum. 19 Ann. 71; 
23 Ann. 785; 28 Ann. 144. But it by no means follows that the testimony 
of a plaintiff against a succession, in a case like the present one, in 
which more than $2000 is claimed, corroborated only by extracts which 
he says were made from his books, which were not made evidence at 
all, not even by himself, must be deemed sufficient to justify a judg- 
ment in his favor. It is in itself weak in nature and such as might be 
considered and weighed with great caution. : 

The legislature of 1868 only makes parties interested competent wit- 
nesses in their own behalf, leaving the appreciation of their testimony 
in point of sufficiency and credibility, to the court whose action is 
asked. 

This is a suit by an employee against his deceased employer, by one 
in the habit of borrowing money from his alleged debtor, who is shown 
to have been a man of means, an agent representing large interests, a 
man fair, honest, prompt, systematic and correct in his business trans- 
actions; by one who had that employer’s confidence, who, during his 
last illness, had the key of his office and, therefore, access to the con- 
tents and who, since the death, has stated different amounts, from $200 
and upwards, to be due him by the deceased. 

The evidence shows that the plaintiff once stated, during the lifetime 
of Collins, that the latter was considerably indebted unto him, but that 
when this statement was communicated to the latter, he expressed as- 
tonishment and surprise. It shows also that Cutler stated the amount 
to be two thousand dollars, but this statement is not shown to have 
been made in presence ot Collins. It is nothing, but the recurring of 
plaintiff’s own testimony. 

Those circumstances, though not sufficient to outweigh the testimony 
of plaintiff, so as to warrant a judgment in favor of the succession, are 
surely not corroborating circumstances. They are such as will justify 
a court of justice in abstaining from recognizing and enforcing his 
claim. 

It is not because a plaintiff swears affirmatively to the existence of 
a debt in his favor that the court is bound to take his testimony as con- 
elusive. Surrounding circumstances and the absence of corroborating 
proof, may weaken it, (particularly in a suit against a dead man), so as 
to render it insuflicient for a foundation fora judgment of recovery. 
See Manning’s unreported cases, p. 98. 


. The Code itself provides that the circumstance of a witness being a 
party to the causr, though not a sufficient cause to consider him as in- 
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competent, may, according to circumstances, diminish the extent of his 
credibility. R. C. C., 2282. 

The testimony in this case being that of the plaintiff, against a dead 
man, is of the weakest kind and is not entitled to sufficient weight to 
warrant a judgment for the plaintiff. To prevail, it should have been 
strengthened by strong, or at least reasonable, additional independent 
proof. 

The reason for which the law attaches little weight to such testi- 
mony is, not only the interest of the party in the cause, but also that 
his statement cannot be contradicted by the dead man, or the witness 
convicted of perjury on the evidence of the deceased. It was thus 
viewed in cases in which the law required one credible witness and cor- 
roborating proof, in cases in which more than $500 was claimed, but 
there is no reason why it should not be likewise viewed since the change 
in the legislation. 7 R. 112; 6 Ann. 763; 8 Ann. 278-9; 9 Ann. 495; 10 
Ann. 279; 16 Ann. 168; 14 Ann. 275; 19 Ann. 495, ete.; Manning’s unre- 
ported cases, 98. 

The defense of prescription appears to be without merit, but cannot 
be passed upon. 2 Ann. 780; 14 Ann 700. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed, and it is now ordered and decreed that there be 
judgment against plaintiff as in case of non-suit, at his cost in both 
courts. 

Fenner J. dissents. 

Rehearing refused. 





DIssENTING OPINION. 

FENNER, J. There may be error in the judgment appealed from, 
but I find no ground in this record for so declaring. 

Nothing is involved but a question of fact. It is the proof of an ac- 
count against the succession of a dead man by the sole testimony of the 
party claiming. No item of the account exceeds five hundred dollars, 
and, therefore, under established jurisprudence, art. 2277 C. C, has no 
application. Stribling vs. Stewart, 19 Ann. 71; Rossignol vs. Friche, 
28 Ann. 144; Andrew vs. Keenan, 14 Ann. 705. Even if it applied, 
there are not wanting various corroborating circumstances to support 
the testimony, notably the facts that the account was regularly kept, 
that the claim had been mentioned to several parties during the life- 
time of the deceased, that a highly respectable witness for the defend- 
ant testifies that the claim had been mentioned to him, and that he had 
told the deceased defendant of it, and that the latter, while expressing 
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surprise that plaintiff should have spoken of it, did not say whether he 
owed the debt or not. There is no opposing testimony, except of a 
merely inferential and presumptive character. 

There exists no legal bar to the sufficiency of the evidence, and if 
the district judge believed the plaintiff, it was his duty to give him 
judgment. 

He did believe him ané gave judgment accordingly. 

He saw and heard him testify and had the advantage of all those 
direct personal impressions which influence our opinion as to the 
truthfulness of testimony. He was, in every way, better qualified to 
judge of the credibility of the witness, than we can possibly be, and I 
consider it a rash exercise of our appellate power to reverse his con- 
clusion. 

Had we followed the same rule of decision which guided us in the 
case of Smith vs. Braun, decided this day, I think the judgment 
would have been affirmed. 

There the proof of the cause of action rested on the sole testimony 
of one party, which was directly and positively contradicted by the 
other party. The case was one of breach of promise of marriage, cer- 
tainly opening a much more dangerous door to fraud, than the mere 
proof of money claims against deceased persons. In every point of 
view, the difficulty of affirming the judgment was greater than in this 
case. And yet, the question being one of the credibility of witnesses, 
we felt compelled to affirm the judgment, because we could not say 
there was manifest error. 


The same reasons which induced me to concur in that case, compel 
me to dissent in this. 


No. 9303. 
THE STATE OF LOUISIANA Vs. ANTONIO ROMANO. 


A defense in a criminal case that the law under which the defendant was tried and con- 
victed is unconstitutional, comes too late when made on appeal for the first time. The 
appellate court cannot consider and determine questions of law which were not snb- 
mitted te, and passed by, the trial judge. 

PPEAL-from the Criminal District Court for the parish of Orleans, 
Roman, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


1, Points not formally assigned as errors on the record, though discussed in appellant’s printed 
argument, Will not be noticed. There must be a written assignment in criminal as 
well as in civil cases; and it must be filed before the case is submitted, or the right is 

~ waived. 12 A. 386; 10 A. 265, 
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2. The same act may, as to its character and tendencies, and the consequences it involved 
constitute an offense against both the State and Federal governments, and might draw to 
its commission the penalties denounced by either, 9 How. U.S. 569; 5 How. U. S. 
435; 1 Bishop onCr. Law. § 155, The United States Revised Statutes have the gen- 
eral provision, introductory to the title ‘‘Crimes,” that, ‘nothing in this title shall be 
held to take away or impair the jurisiliction of the courts of the several States 
under the laws thereof.” R. S. of U. S. §5328. 

An indictment may be maintained in the State Courts, for counterfeiting the United 
States coin, it being treated in the latter case as an offense against the State. 2 Whart. 
Crim. Law, § 1501; 1 Bishop on Cr. Law § 178: 2 Bishop on Cr. Law, §§ 283, 285, 
287; 1 Doug. Mich. 207; 14 How. 13; 38Cal., 145; Cooley's Const. Limit., 4 ed., p 25; 
Washburn’s Manual of Crim. Law, p. 46. 


J. N. Healey, for Defendant and Appellant. 


The opinion of the Court was delivered by 

PocuE, J. The defendant has taken this appeal from a convic- 
tion for counterfeiting coin of the United States. In his counsel’s 
brief, and for the first time, he suggests as a reason for the reversal of 
the judgment, “‘ that a state law punishing the counterfeiting of the cur- 
rent coin of the United States is contrary to the Federal Constitution, 
and the court which undertakes to enforce such a law is without juris- 
diction.” 

His appeal comes without an assignment of errors, without a bill of 
exception, without a plea in bar, and without a motion in arrest of judg- 
ment. The record shows that he pleaded “ not guilty” to the indict- 
ment, and that when called up for sentence he declared that he had 
nothing to say. 

In criminal matters this court has a very limited jurisdiction, and it 
is unquestionably powerless to review a question of law which has not 
been submitted to, or passed upon by, the lower court. 

If, as now alleged, the district court had no jurisdiction to enforce 
the law under which the defendant was prosecuted, that plea should 
have been made in that court, either by a demurrer to the indictment, 
or by a motion in arrest of judgment. 

How can we be expected to rule that the District Court erred in ex- 
ercising jurisdiction in the premises, when its power of jurisdiction 
was not questioned ? 

An appellate court whose mission in criminal cases is to review the 
action of the trial judge on points of law, cannot undertake to review 
a judgment charged to be erroneous on a ground not even mentioned 
below. State vs. Arthur, 10 Ann. 265; State vs Bass, 11 Ann. 862. 
State vs. Tony Taylor, recently decided by this court. 

It is too clear for further argument that the defence comes too late, . 
and that it cannot be considered, 

Judgment affirmed. 





| 
i 
' 
| 
tt 
} 
' 








100 SUPREME COURT OF LOUISIANA. 





Canal and Navigation Company vs. Tedesco. 





No. 9246. 


CARONDELET CANAL AND NAVIGATION COMPANY vs. LUGGER Ist. 
CHEVERE TEDESCO AND OWNER. 

The Supreme Court has jurisdiction over a suit for a toll which is resisted as unwarranted 
by law, or illegal, whatever be the amount claimed. 

The constitution in force, as well as that of 1858. have brought a change in that of 1852, 
which was that considered in 9 Ann., p. 65. The court could not then pass on the legal- 
ity of such toll, where the amount of it did not exceed 3300, which was then the 
lower limit of its jurisdiction. The court can now do so, regardless of the amount 
claimed, under Art. 81 of the Constitution. 

The exception to the capacity of plaintiff to sue, cannot be considered on a motion “ to dis- 
miss for want of jurisdiction,” 

The court will allow the State an opportunity to be heard in cases in which grave rights of 
hers ave involved. 

The charter of the plaintiff possesses all the features of a contract. The legislature was, 
therefore, without power to repeal it; and Act No. 86 of 1884, in so far as it operates to 
repeal the said charter, is declared unconstitutional, without prejudice, however, to the 
rights of the State, whatever they may be, under the other provisions of said act. 


PPEAL from the First City Court of New Orleans. 
7a Voorhies, J. 


H. D. Ogden, and Blane & Butler for Plaintiff and Appellant. 
Sambola & Ducros for Defendant and Appellee. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

BERMUDEZ, C. J. The defendant and appellee charges : 

1. That the matter in dispute herein does not excecd two thousand 
dollars. 

2. That the constitutionality of no act of the legislature imposing 
any tax, toll, or 1mpost whatever, is drawn in question in this case. 

The suit was brought before a city court to recover $23.40 from de- 
fendant, for tollsaid to be due the Carondelet Canal and Navigation 
Co., under Act. No. 160 of 1857. 

The defendant excepted on the grounds that there is no such corpo- 
ration in existence as the Carondelet Canal and Navigation Company, 
that the late Company is defunct, by Act 86 of 1884, and that the 
plaintiffs have no standing in court. 

The city court maintained the exception and dismissed the suit. 
From this judgment, the plaintiffs have taken this appeal which the de- 
fendant and appellee now seeks to have dismissed. 

The defense is clearly that the foll claimed is not due, because not 
authorized by existing law, therefore illegal, and because plaintifis are 
aanyth and have no existence. . 
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The watter in dispute is a toll, the legality of which is attacked. It 
is immaterial on what gronnd the illegality is alleged. It suffices that 
it be claimed by the defense to give this court jurisdiction over the 
contention. 

The Constitution explicitly provides, that this court shall have ap- 
pellate jurisdiction over cases (among others) in which the constitution- 
ality or legality of any tax, toll, or impost whatever shall be in con- 
testation, whatever may be the amount thereof, and in such cases, the ap- 
peal, on the law and on the fact, shall be directly from the court in 
which the case originated to the Supreme Court; Const. 81. 

It is, therefore, indifferent whether the toll claimed exceed or not 
$2000. 

There can be no doubt, as claimed, that this court has, as a rule, no 
appellate jurisdiction over cases involving the constitutionality of an 
act of the Legislature, where the matter in dispute does not exceed 
$2000 ; but this is not so, where the constitution has, in derogation of 
the rule, specially vested it with jurisdiction over a certain class of 
cases, regardless of the amount involved, though less than two thousand 
dollars. 

The ruling invoked in 9 Ann., 65, was made in 1854, while the consti- 
tution of 1852 was in force, which did not confer appellate jurisdiction 
on the then Supreme Court, in cases of toll charged with illegality, re- 
gardless of amount; Art. 62. 

The Constitution of 1868 operated a change, by giving the jurisdic- 
tion, whatever was the amount claimed. (Art 74). 

The change was maintained in the present Constitution (Art. 81), 
which expressly confers such jurisdiction, whatever the amount involved 
be, in such cases. 

It is only on the trial of the exceptions that the issue raised by them 
can be inguired into. This cannot be done on the motion to dismiss. 
In the meantime, the court maintains its jurisdiction over the case, as 
presented by the pleadings. 

Motion denied. 


In this case, the constitutionality of Act No. 86 of 1884, involving 
grave rights of the State being involved, we are indisposed to deter- 
mine the question, without giving an opportunity to the State to be 
heard. 

It is, therefore, ordered that notice be given to the Attorney Gen- 
eral of the pendency of this appeal, and that a delay of one week be 
allowed him, to file sueh brief herein as he may desire. 
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ON THE MERITs. 

FENNER, J. The plaintiff ‘corporation sues for the collection of a 
toll claimed as due to it under the provisions of its charter. 

It was met by the following exception on the part of defendant, viz: 
“That there is no such corporation in existence as the Carondelet 
Canal and Navigation Company ; that the late Carondelet Canal and 
Navigation Company is defunct by Act No. 86 of the General Assembly 
of the State of Louisiana of 1884, and therefore, plaintiff cannot stand 
in judgment.” 

This exception was sustained in the lower court, plaintiff’s demand 
was rejected, and from this judgment the present appeal is taken. 

The unconstitutionality of Act No. 86 of 1884 is assigned as de 
structive of the exception. 

Section 20 of Act 160 of 1857, being the charter of plaintiff, pro- 
vided: ‘That this corporation shall have existence for and during 
the term of twenty-five years, from and after the 17th day of October 
next; provided, that the State shall have the right to take possession 
of said Canal Carondelet and Bayou St. John, and all the property and 
improvements connected therewith at the expiration of the term above 
mentioned, should the legislature determine so to do, upon paying to 
this corporation the value of said property, to be appraised by five 
competent persons as experts, two to be appointed by the corporation 
and two by the Governor, and the four thus appointed shall appoint a 
fifth ; said experts shall be required to take an oath to discharge their 
duty faithfully. In the event that the State shall not determine to 
take possession of the property, as herein provided, then this corpora- 
tion shall be in existence for twenty-five years from and after the ex- 
piration of the term above mentioned, etc.” 

In 1858, the General Assembly passed a supplementary Act No. 74, 
the fourth section of which provided: ‘‘ That the said company shall 
enjoy corporate succession during fifty years from this date, after 
which time it may revert to the State, etc.” 

This last act contained no repealing clause. The question whether 
it operated an implied repeal of the privilege reserved to the State to 
take possession at the end of twenty-five years, need not be here dis- 
eussed. It seems clear enough that, whether that privilege was pre- 
served and exercised or not, the terms of the last act were sufficient to 
continue the mere corporate existence for fifty years. 

As the exception raises no other question than continued corporate 
existence, it is obviously without merit, unless sustained by the pro- 
visions of Act No. 86 of 1884. 
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That act is very brief. Its first section simply declares that Act No. 
160 of 1857, and Act No. 74 of 1858 “‘ be and the same are hereby re- 
pealed.” The second section authorizes the Governor to appoint ‘‘ two 
or more experts to appraise and value the property of the said Caron- 
delet Canal and Navigation Company.” The third authorizes and 
directs the Governor to take possession of the Bayou St. John and 
Carondelet Canal and to appoint three commissioners to administer, 
manage and conduct the affairs of the Bayou and Canal to the best 
interests of the State. 

The statute may be regarded in two lights, viz: 1. As operating a 
repeal of the charter of the Canal and Navigation Company and thus 
terminating its corporate existence ; 2. As authorizing and directing the 
Governor to take possession of the Bayou and Canal and to have them 
administered for the State. 

So far as the last aspect is concerned, it is not pretended that the 
Governor has taken possession, and his right to do so under the act or 
otherwise, is one exclusively between the State and the corporation, 
the decision of which may abide the issue between them, and which is 
no aftair of defendant. 

The defendant, under his exception, has no concern with this act ex- 
cept in so far as it affects the corporate existence of plaintiff. 

From this point of view, the act stands before us as a bare and naked 
legislative repeal of a corporate charter. 

That the plaintiff’s charter possesses all the features of a contract is 
so patent on the face of the acts granting the same as not to admit of 
dispute. 

Hence, as a mere repealing act, the act 86 of 1884 is in flagrant vio- 
lation of Art. 447 Civil Code and Art. 105 of the Constitution of 1852, 
in force at the date of the contract, of Art. 155 of the presenc Consti- 
tution and of Section 10, Article 1, of the Constitution of the United 
States. This leaves the defendant’s exception without support. 

Appreciating the interest of the State in the questions involved, we 
caused the Attorney General to be notified of the pendency of this 
suit and invited him to file a brief in protection of the State. He con- 
cluded, no doubt wisely, that the State’s rights were not necessarily 
involved in the decision of this controversy. We have striven to avoid, 
as far as possible, any preclusion of the rights of the State and to con- 
fine ourselves to the sole question the decision of which was essential 
in the instant case. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and, it is now de- 
creed that the exception filed by defendant in the lower court be over- 
ruled and that the cause be remanded to the lower court to be there 
proceeded with according to law. 
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No. 9212. 
SUCCESSION OF FELIX RIEGER. 


Evidence offered on the trial of a suit by one of the heirs of a succession against the sur- 
viving widow of the deceased, for the purpose of compelling her to include in the invent- 
ory, property which she claimed as part of her separate estate, is inadmissible as evi- 
dence on the trial of an issue growing out of an opposition to her account of administra- 
tion for the rejection of a moneyed claim for her paraphernal rights against the com- 


munity. 

The ruling of the district judge, ordering the testimony of a party to the suit to be stricken 
out of the record, for the reason that such party refuses or fails to appear in court for 
the cross-examination, is within his legal discretion, and will not be disturbed on ap- 
peal. 

PPEAL from the Civil District Court, for the Parish of Orleans; 
Monroe, J. 





Breaux & Hall for Opponents and Appellees. 
R. J. Ker, and F. Michinard for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocut, J. This controversy involves the correctness of a provis- 
ional account of administration, presented by the administratrix who 
is the surviving widow of the deceased. 

There are no children of the marriage, and the contest is between the 
administratrix and the collateral heirs of her husband. 

The contention on appeal hinges upon an item of $10,000, charged 
in the account as the widow’s claim of her paraphernal rights against 
the community ; and it presents also an opposition to an item of $1350 
allowed for the claim of a deceased child of the widow, issue of a pre- 
vious marriage. 

The district court reduced the widow’s claim from $10,000 to $800, 
and rejected the claim of Victorine Stegle, the deceased child, with 
reservation of the rights of her heirs to press their claim thereto. The 
administratrix appeals. 

Her counsel call our attention to two bills of exceptions which she 
has taken to the rulings of the judge: 1. She complains of his refusal 
to admit in evidence the testimony of several witnesses taken in a con- 
test which had grown up between herself and one of the opponents in 

the present litigation. It appears that the inventory which the admin- 
istratrix had caused to be made of the succession property had been op- 
posed by one Marcas Rieger, the only heir of the deceased present 
in the State, who had brought a suit against the surviving wi low, with 
a view to compel her to inventory, as belonging to the community, cer- 
tain property which she claimed as her own. The judgment rendered 
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in that suit compelled her to include that property in the inventory, un- 
der the reservation of her right to urge her paraphernal claims in due 
course of administration. 


The judge did not err in excluding that testimony from the trial of this 
opposition. The parties are not the same, the capacity of the widow is 
not the same, and the issue is different. In the previous contest the 
question involved the status of certain property, as belonging to the 
community or to the surviving widow. The issue in the present case 
involves a moneyed claim of the widow for the restitution of her para- 
phernal funds which had enured to the benefit of the community. 
The evidence was elearly inadmissible. 


2. Her second bill charges error in the order of the district judge 
striking out her own testimony, which was done under the following 
circumstances : 


After she had been examined in chief, and while she was being cross- 
examined, she complained of being sick and asked to postpone her 
cross-examination, which was, in consequence, continued to the next 
day. On that day she sent an excuse for continued illness, whereupon 
the case was continued to a fixed day, with the warning by the court 
to her counsel that, in case of her continued illness, her testimony 
should be taken under a commission. Her counsel made no effort in that 
direction, although notified by the opposite counsel of their readiness 
to proceed to take the testimony under a commission. On the day fixed 
for the final hearing, the administratrix failed to appear, and counsel 
for opponents, insisting for their right of cross-examination, the court 
entered an order striking her testimony, as far as given, from the record. 


We are not disposed to interfere with the discretion wisely vested in 
courts of the first instance in their rulings on such points. If the judge 
believed, as he had every reason to conclude, that this party, by her 
persistent failure to submit to a cross-examination, and by her con- 
. duct impeded the settlement of the succession which she represented, 
with possession of all the property, it was his duty to put an end to 
‘such a state of things. After due warning to her counsel, the judge 
used the most efficient means of preventing a denial of justice, and we 
cannot take the responsibility of disturbing his ruling. 


The condition of the widows’s recovery of the sum which she claimed 
is two-fold. She must prove, with legal precision, the amount of her 
paraphernal funds; and in the next place she must show that the funds 
Were received by the husband and used in his business. 
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When Mrs. Rieger married her third and last husband, she kept a 
grocery and bar-room in this city; and the stock in that grocery is the 
only paraphernal property which the record satisfactorily proves that 
she owned at the time of her marriage, and which came under the hus- 
band’s administration. That stock is variously estimated at 8600 and 
as high as $1500. The judge adopted the estimation of $800, and we 
find no sanction or ground to justify a different conclusion. The testi- 


mony is voluminous, but equally loose, conflicting, and unsatisfactory~ 


Several witnesses, whose only source of knowledge was in drinking at 
the bar, visiting the widow, and gossiping at the corner grocery, state 
that she had large sums of money previous to her marriage, but all of 
that testimony is of the weakest kind, and no portion of it even inti- 
mates that any of the widow’s money was ever received by her last 
husband and used in his business. Hence we do not feel authorized to 
increase the allowance made in her favor by the court. But in consid- 
ration of the fact that the account under discussion is only provisional, 
and of the cireumstance that the testimony of the administratrix 
was stricken out, we think the other ends of justice require that she 
should be granted another opportunity of establishing her claim, if 
she can, with more certainty. Hence we shall amend the judgment to 
that end. 

Under the evidence, we find no error in the disposition made by the 
lower court of the item charged in the account in favor of the late Vie- 
torine Stegle. Before concluding this opinion we are reluctantly com- 
pelled to refer to the incomplete condition of the transcript in this case. 
—a circumstance which has increased the labor of our examination of 
the cause beyond all reasonable bounds. In the language of appellee’s 
counsel , ‘the confusion of this transcript is beyond the power of ex- 
pression to render justice to it.” Several transcripts now under exam- 
ination in this court, emanating from, the same office, are almost as in- 
complete. Competency must be one of the attributes of a clerk, and 
none but experienced copyists should be entrusted with the confection 
of such important documents as transcripts of appeal. 

It is therefere ordered that the judgment appealed from be amended 
so as to reject the claim for paraphernal funds credited to herself by 
the administratrix as reduced by the lower court, as in case of non- 
suit, and as thus amended, said judgment be affirmed. Costs of appeal 


to be paid by the succession. 
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Walker vs. Walker. 


No. 9342. 


Mary WALKER vs. ALEXIA WALKER. 


A party to a suit is not permitted to judicially allege a state of facts so contrary to and in- 
consistent with those set up in a former suit between the same parties, that if the allega- 
tions in the one suit be true, those in the other must necessarily be false. 


AN PPEAL from the Twentieth District Court, Parish of Lafourche. 
LX.) Winder, Judge ad hoc. 


John S. Billiu for Plaintiff and Appellee. 
O'Sullivan & Blake for Defendant and Appellant. 


The opinion of the Court was delivered by 
MANNING J. In December 1881 the plaintiff instituted suit against 
the defendant, her daughter-in-law, alleging that nine years before she 


had sold a tract of land in Lafourche to her son Emilien for $1800, of 


which one third had been paid and the residue was represented by two 
notes maturing in 1874 and 1875 which were secured by mortgage and 
vendor’s lien—that her son had died and his widew (the defendant ) 
was representing his succession as surviving widow and natural tutrix 
to his children—that this widow Alexia had fraudulently obtained pos- 
session of these notes from the plaintiff under the promise to pay them, 
making false representations to her, and instead of paying them had 
presented them to the Recorder and had them cancelled. Under an 
allegation that she feared her daughter-in-law would dispose of or en- 
cumber the land, supported by her oath, she obtained an injunction 
forbidding it, and prayed for judgment against the defendant as widow 
and tutrix for the amount of the two notes with recognition of the 
mortgage and vendor’s lien, and for the erasure of the cancellation. 
The Recorder was made a party. 

The defendant answered denying the plaintiff’s statement and aver- 
ring that the two notes were cancelled with the plaintiff’s consent and 
full knowledge, and upon each of them is endorsed the following—“I 
hereby acknowledge to have received payment in full of the within 
note and the Recorder is hereby authorized to cancel the same and 
erase the mortgage ”—and this is signed by the plaintiff and attested 
by two witnesses. 

Upon these pleadings the parties went to trial and the defendant had 
judgment dissolving the injunction and rejecting the plaintiff’s de- 
mand for a moneyed judgment and for recognition of the mortgage. This 


was in August 1882. An appeal was prayed and granted, and bond 
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was executed therefor, but it was not brought up and the judgment be- 
came final. 

In July 1883 the present suit was instituted, in bar of which the de- 
fendant pleaded the allegations in the former suit as an estoppel and the 
judgment therein as res adjudicata. 

The allegations of the present suit are that she gave the notes to the 
defendant to be cancelled on the promise that the latter was to support 
her at the house and besides was to give her one half of the annual 
crops, and alleging that the defendant had driven her from the house 
prays for judgment for the monthly rent thereof and one half of the 
crops of 1881, 1882, and of that which was to be made the current year 
1883. She avers that she was defeated in the former suit because the 
defendant proved that agreement to have been made. 

If such agreement had been made, it was as well known to the plain- 
tiff when she instituted her first suit as upon its trial. This is not the 
case of a party suing upon an agreement made by others, the particu- 
lars of which were not fully known to him, and where in setting out 
the cause of action one has to strike in the dark. Such cases some- 
times occur when the action is brought by one suing in a representa- 
tive capacity without full knowledge of what has been done or said by 
him whom he represents. Suc. St. Amans, Manning’s unrep, Cas. 44. 
Here the parties who alone are concerned, and who delivered and re- 
ceived the notes for cancellation, are the parties to both suits. The 
allegations in the last suit are inconsistent with and contrary to those 
in the first. If the defendant accepted the notes, freely offered her by 
the plaintiff, upon the promise to support her, then she did not fraud_ 
ulently obtain them, One or other of the allegations in the two suits 


_is false and unfounded, and it is well established that one is bound by 


his judicial allegations to such extent that he will not be heard to con- 
tradict them. School Bd. Concordia v. Hernandez, 31 Ann. 158; Wat- 
kins v. Cawthon, 33 Ann. 1198; Folger v. Palmer, 35 Ann. 744. Cer- 
tainly he cannot recover on an alleged state of facts which is so counter 
to those set up in a previous suit that if the one be true the other must 
necessarily be false. Wells on Res Adjudicata, secs. 9 et seq. 


The plea of res adjudicata and estoppel which was set up by way of 
exception should have been sustained. 


It is therefore ordered and decreed that the judgment of the lower 
court is reversed, that the exception pleaded by the defendant be sus- 
_ tained, and that there be judgment in her favour against the plaintiff 
for her costs in both courts. — 
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No. 9312. 


Tne STATE EX REL. JOHN Davipson vs. THE JUDGES OF THE COURT OF 
APPEALS OF THE PARISH OF ORLEANS. 


The Court of Appeals has jurisdiction over a controversy, the matter in dispute wherein in- 
volves the allowance to a minor in necessitous circamstances, of one thousand dollars, 
under Art. R C. ©. 3552, which is a reproduction of the Act of 1852. 

The recent amendment of Art. 81 of the Constitution in force, which gives to this court ex- 
clusive jurisdiction when the right to a homestead is claimed, ‘refers to the homestead 
mentioned in Arts, 219 to 223 of that instrument, and not necessarily to the provisions of 
Art. R. C. C. 3552, which only makes necessitous widows and minors privileged creditors 
of the est ite of the deceased. 

A mandamus lies to compel the Court of Appeals to hear and determine such a case, although 
it has ruled that it has no jurisdiction over it. 


| catia for Mandamus. 


B. R. Forman, for the Relator. 


The Respondents in propriis personis. 


The opinion of the Court was delivered by 

BermMupDeEz. C. J. This is an application for a mandamus. 

The relator complains that the respondents have refused, with- 
out authority of law, to pass upon the merits of an appeal taken by 
him, from a judgment allowing a minor, said to be in necessitous cir- 
cumstances, out of the funds of a succession which he administers, the 
sum of one thousand dollars. This was the only matter in dispute. 

The ground on which the refusal was based is, that by the amend- 
ment of Article 81 of the Constitution, adopted in May last, this court 
was given exclusive jurisdiction in cases involving the right to a home- 
stead. 

The judges of the Court of Appeals have made return accordingly. 

The allowance by the District Court was made under the provisions 
of Art. R. ©. C. 3552, which is the Act of 1852, entitled, “an act to pro- 
vide a homestead for the widow and children of deceased persons.” 

The object and purpose of this Act was not to provide for a home- 
stead, strictly speaking, but to make the necessitous widow and minor 
children of the deceased privileged creditors of the succession and to 
have them paid in preference to other creditors. 

The amendment of Art. 81 refers to the homestead mentioned in Ar- 
ticles 219 to 223 of the Constitution. The word “homestead,” there used 
is to be taken in its technical sense. It means the land and dwelling, 
the cattle and effects appropriated, as a permanent residence for the 
family. Abbott and Bouvier, vo. Homestead. 
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In succession of Durkin, 30 Ann. 670, the previous court said the Act 
had been misnamed in its title; that it is an Act providing the neces- 
sitous widow’s portion out of her husband’s estate. It reiterated the 
language in Curran vs. Ames, V., Manning’s Unrep. Cases, 442. 

It is over such cases of homesteads alone, as are mentioned in the 
present Constitution, that this court has exclusive jurisdiction. 

It is, therefore, ordered and decreed that the alternative mandamus 
herein issued be made peremptory, and that the respondents do pro- 
ceed to hear and determine the case presented. 








No. 9239. 
THE STATE EX REL. P. H. SEGURA vs. CONRAD DEBAILLON, JUDGE. 


The test of the right to dissolve an injuhction on bond is the nature and extent of the 
injury wrought by the injunction. If irreparable, that is if not compensable by money, 
dissolution on bond is not permissible. If reparable, the injunction may be dissolved 
on bond, 

Where the injunction forbids the taking possession of an office or the exercise of its func- 
tions, no difference exists quoad the right to dissolve between that and the ordinary 
objects of injunctions. 


A PPLICATION for Mandamus. 


Breaux & Hall and EF. Simon for the Relator. 
R. 8. Perry for the Respondent. 


The opinion of the Court was delivered by 
MANNING, J. Segura and Waketield were candidates for the clerk- 
ship of the District Court for Iberia at the election of last spring. 
Wakefield was returned as elected and was commissioned on May 22d. 
On the 10th of that month Segura had filed suit contesting the election 
of Wakefield on sundry grounds therein set forth, and on the 14th he 
filed a supplemental petition alleging that he feared Wakefield would 
take possession of the office and its records and emoluments, to pre- 
vent which he prayed and obtained an injunction forbidding those 
acts. The writ issued on a bond of three hundred dollars. The 
emoluments are alleged to be worth two thousand one hundred dollars. 

Segura was the incumbent of the term then expiring. 

The injunction continued in operation until August 16th when 
Wakefield obtained a dissolution o* it on’a bond of same amount as 
the injunction-bond. On the 20th of same month Segura prayed a 
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suspensive appeal from this order of dissolution, which being refused 
he prayed from this court a mandamus to compel the district judge to 
grant the appeal, and to the alternative writ issued at his instance the 
respondent judge las answered and has thus presented the issue now 
before us. 

The test of the right to dissolve an injunction on bond is the nature 
and extent of the injury wrought by the injunction. If irreparable, i 
that is if not compensable by money, dissolution on bond is not per- 
mitted and hence the converse is true, the injunction may be dissolved 
on bond if compensable by money. Where the injunction forbids the 
taking possession of an office or the exercise of its functions, no differ- 
ence exists quoad the rights to dissolve between that and the ordinary 
objects of injunction-suits. Dissolution has been maintained where 
the right to act as pilot was claimed, Osgood v. Black, 33 Ann. 493; 
where the exclusive privilege of slaughtering animals was sought to 
be protected, Cres. C. Slaughter Ho. Co. v. Butchers’ Union, Ibid. 930 ; 
and again in relation to pilots in Levine v. Michell, 34 Ann. 118] where 
a full array of authorities are marshalled. We applied it where the 
shrievalty of Iberia was in contest when the rival claimants were can- 
didates at the same election with the present claimants of the clerk- 
ship. State ex rel. Mestayer v. Debaillon, not yet reported. 

In all of these cases an appeal was denied from the order of dis- 
solution because the injury resulting therefrom was reparable, and 
this case falls under the same rule. 

The writ is refused. 











No. 9325. 
THE STATE EX. REL. B. R. FoRMAN vs. THE JUDGES OF THE CouURT 
Or APPEALS FOR THE PARISH OF ORLEANS. 


4 mandamus does not lie to compel a Court of Appeals to reinstate and try a cause before 
it, which was dismissed on the ground that the record brought up is not submitted in 
the form prescribed by the rules of the Court. 


ee for Mandamus. 


J. O. Nixon, Jr., for the Relator. 
J. C. Gilmore for the Respondents. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a mandamus. 

Its object is to compel the respondent judges to reverse a final judg- 
ment rendered by them, to reinstate the case thus decided, to maintain 
an appeal, and to try and determine the controversy on its merits. 
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The complaint is that the judges have dismissed an appeal proprio 
motu, on the ground that the record was not properly certified and was 
not accompanied with a chronological list of the documents composing 
it. 

The relators charge that the judges have thus acted without any 
motion to dismiss having been made, that they have illegally adopted 
rules which add to the conditions prescribed by the Constitution, for 
the transmission of appeals, and trial of cases before them; that the 
cause having been once tried and decided on its merits by the judges 
they could not, on a rehearing granted, find fault with the record, 
which they had already found sufficient and acted upon. 


The judges attack the form of this proceeding. They, however, 
claim that they have the Constitutional right to adopt rules for the po- 
lice of their court; that they have done so without infringing any law, 
or violating any of the rights of litigants; that in a matter of which 
they had jurisdiction, they have, in the exercise of a legal discretion, 
determined that the record in the case was not in the condition pre- 
sented by their rules, that this was sufficient to justify a dismissal of 
the appeal, that they have accordingly dismissed the appeal correctly, 
that their action is final and not reviewable. 

It cannot be disputed that, in the exercise of the plenary powers of 
control and supervision, with which the Constitution vests this court 
over all inferior tribunals, including courts of appeals, it is our duty to 
see, not only that these tribunals do perform all the duties imposed 
upon them by law, in matters within their competence, but also, that 
they do not transgress their powers, either by exceeding their jurisdic- 
tion or authority, or by disregarding the essential forms prescribed by 
law for the administration of justice. That duty is accomplished by 
this court through the conservatory writs of mandamus, prohibition, and 
certiorari. 

The present proceeding has clearly for its object the test to intrinsic 
validity of the action of the Court of Appeals in dismissing the ap- 
peal. Yet we are asked to command it to do and perform. 


The record shows that the respondents have acknowledged jurisdic- 
tion over the case, that they have exercised their authority over it, that 
they have done in it and with it what they thought they ought to do 
under the law. Still the relator insists that the judges have erred in 
dismissing the appeal, that the order of dismissal should be annulled, 
that the case should be put back on the docket, tried and determined 

: by the Court of Appeals on its merits, 
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We have more than once formally held that we would not interfere 
with courts of appeals and others, where the judgment complained of 
was rendered in a case within their jurisdiction, and in a proper form. 
34 Ann., 782; 35 Ann., 837. 

We might, perhaps, on a proper presentation of the matter, inquire 
into the powers of that court to adopt and enforce the rules so loudly 
denounced ; but surely we cannot do so, in the form now presented. 
We are asked to review the decree of dismissal, set it aside, command 
the judges to reinstate the case, to maintain the appeal, and to pass 
upon its merits. 

The writ of mandamus cannot be perverted into a writ of error. It 
does not lie, as has frequently been held by us, to compel the reversal 
of a judgment, and decree the rendition of a specific judgment in place 
thereof. 

Doing so would be extending the appellate jurisdiction of this court 
over a class of cases which the Constitution has directed shall be deter- 
mined finally by inferior tribunals, assuming therefore an appellale ju- 
risdiction over the Court of Appeals, reversing their judgments and 
substitnting ours to theirs. 32 Ann., 218; 33 Ann., 16, 1225; 35 Ann., 
366; O. B. 54, f. 854. 

We have neither the power, nor therefore the inclination, to arrogate 
to ourselves any such authority. The preceeding is inadequate to af- 
ford the relief contemplated. 

The application is therefore dismissed with costs. 








No. 9336. 


THE STATE EX REL., Louis RAyssIGurer vs. F. A. MONROE, JUDGE OF 
Crviz District CourT OF ORLEANS. 

A deposit of money in court, equal in amount to the sum prescribed for a suspensive appeal- 
bond, stands in lieu of the bond. 

But such deposit must be made within the time that a suspensive appeal-bond is permitted 
tobe given. If made or tendered after that time has expired, the deposit is not 
receivable. 

Although the judge did not fix the amount of the bond until the tenth day, no complaint 
was made of want of time to comply with the order, but a bond was given and when it 
proved worthless the fault was with the appellant. 


A PPLICATION for Mandamus. 


Jos. Maille for the Relator. 
Respondent in propria persona. 


The opinion of the Court was delivered by 

MANNING, J. The relator applies for a mandamus, to compel the 
respondent judge to accept a deposit in court of cash in amount equa] 
to the suspensive appeal bond prescribed by the judge. 


8 
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The suit was the relator against his wife for separation from bed 
and board in which the wife had judgment for the separation and also 
for alimony, and a suspensive appeal having been prayed by the hus- 
band the judge fixed the bond at one hundred dollars. It was given. 

It seems two judgments were sigued—one for the separation, the 
other for the alimony—and on the tenth day the judge’s attention was 
called to the fact that the relator’s motion of appeal seemingly applied 
to both judgments. As the judge conceived a bond for $100 insutfti- 
cient, he directed that the relator should give another bond for $600 
for a suspensive appeal from the judgment for alimony. It was also 
given with the same surety. 

A rule was then taken to test the solvency and sufficiency of the 
surety and he was found to be worth nothing, whereupon the relator 
offered to deposit $700 in lieu of the two bonds, on the authority of 
Lanata v. Bayhi, 31 Ann. 229, the judge permitted the deposit of $100 
in lieu of the bond in the judgment for separation as the delay (thirty 
days) had not expired, but refused to permit the deposit of $600 in 
lieu of the bond of appeal from the judgment for alimony because the 
delay for a suspensive appeal (ten days) had expired. 

The surety tendered by the appellant was at his peril. It is his affair 
to know beyond peradventure that his surety is good. It is his duty 
to be assured of that fact and it is his interest likewise, for having 
given a bond with surety on time to save his suspensive appeal, he 
takes the risk of losing it if his surety prove worthless and the time 
has expired, and as the deposit is a substitute for the bond, it cannot 

be accepted when the time for giving the bond has expired. 

This is not a case where complaint is made of want of time to give 
a bond occasioned by delay or procrastination of the judge in pre- 
scribing its amount. It is true the judge did not prescribe the amount 
of the bond until the tenth day, but the relater so far from complain- 
ing of surprise or lack of sufficient time to give a bond, gave it in- 
stantly, and it was his fault that it proved worthless. 

The writ is refused. 


No. 9256. 
SUCCESSION OF KATE TOWNSEND. 
On RULE TO EvEcT MOLLIE JOHNSON. 


The powers of a probate court over property claimed as belonging to a succession under 
administration are purely jurisdictional in their character. They do not authorize the 
judge, on his own motion, to deal directly with the property. He can neither make nor 
revoke titles or leases, of his own accord. His powers must be set in motion by a proper 
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litigant in due form of proceeding; and, when they affect the adverse rights or posses- 
sion of third persons not connected with the succession, the ordinary action by petition 
and citation must be resorted to. 

Even a trespasser is protected in his possession until his trespass is established by due 
proof at the demand of one who shows some better right in himself, in a proper suit. 
He cannot be ousted on a proceeding by rule—still less by an ex-parte order of court. 

PPEAL from the Civil District Court for the Parish of Orleans. 

a Houston, J. 


J. Ad. Rozier, Attorney of absent heirs. 


(reo. L. Bright tor Defendant and Appellant. 

The opinion of the Court was delivered by 

FENNER, J. On April 24, 1884, the judge of division B, Civil Dis- 
trict Court, of his own motion, entered the following order: ‘ It is 
ordered by the court that Mollie Johnson do show cause on Friday, 
2nd of May, 1884, why she should not be ejected from the premises 
No. 40 Basin street, the property of this succession, on the ground 
that she is a trespasser on said premises, and on the ground that she is 
carrying on a lewd commerce in the said premises, to the reproach and 
disgrace of the administration of justice, the said premises being 
under the control and jurisdiction of this Court. It is further ordered 
that the counsel for absent heirs and the public administrator summon 
the necessaly witnesses.” 

The defendant in rule, Mollie Johnson, appeared by counsel, and ex- 
cepted : 

1. To the authority of the judge of his own motion, to institute such 
a proceeding against her. 

2. To the form of the proceeding by rule. 

3. To the power of the judge to try and determine an issue in which 
he was himself the sole actor. She further filed answer denying gen- 
erally the facts set forth in the rule; alleging that she had long prior 
thereto leased the property from Leon Lamothe, the possessor and 
apparent owner of the property under a public authentic title, for one 
year, beginning on December 15, 1883, and ending on December 14, 
1884, and in compliance with the terms of the lease, had furnished him 
her negotiable promissory notes for the entire term, and, had been in 
possession under said lease, and could not be lawfully ejected there- 
from in such a proceeding. 

The judge overruled the exceptions, tried the rule on the merits, 
and rendered judgment making the same absolute and ordering the 
civil sheriff to eject Mollie Johnson from the premises. 
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From this judgment the present appeal is taken. nor 


The proceeding is certainly anomalous and extraordinary. a pl 

The evidence received on the trial disclosed : That Troisville Sykes, adv 
who was the testamentary executor of the will of Kate Townsend, succ 
was also appointed by said will her sole heir and universal legatee; tati 
that he had executed an authentic act of unconditional acceptance of E 
the inheritance ; that he had sold this property, No. 40 Basin street, to esta 
Leon Lamothe, by authentic act and for valuable consideration ; that righ 
Lamothe had entered into possession under the sale; that he had quia 
leased the property to Mollie Johnson for a year as heretofore stated; pro 
that she had entered into possession under said lease, had paid the Si 
rent for several months, and had her negotiable notes outstanding for Mot 
the future rents. Les. 

The pivotal allegations of the rule are: Hen 

1. That the house, No. 40 Basin street, is the property of the sue- pass 
cession of Townsend. 183 

2. That Mollie Johnson is a trespasser thereon. Tho 

To maintain these allegations, it is necessary to determine: That Mer 
the acceptance of the succession by Sykes, is a nullity, in the absence It 
of Sykes; that the sale from Sykes to Lamothe is a nullity, in the ab- app 
sence of Lamothe; that the lease from Lamothe to Mollie Johnson is a juds 
nullity, in like absence of Lamothe; to determine these questions ina dise 
proceeding by rule; to determine them in a rule taken by the judge to b 


himself, who is to pass upon the truth of allegations which he alone 
has made, and on issues in which he is himself the actor. 


Such proceedings do not present the “ due process of law” con- he 
templated by the Constitution. epit 

By his zeal for morality and eagerness to protect the rights of pos- ind 
sible claimants to this succession, the judge has been carried away \ 
into a misapprehension of his powers and duties. ) 

The judicial function does not involve the offices of a detective ora ohm 
prosecutor. Justice sits with attentive ears, but, she speaks only rT 
when appealed to, and to those alone who invoke her aid. She is not a 
a Cassandra babbling her oracles in the general ear, but, rather like W 
the priestess Pythia, she sits demurely iu her sacred temple and opens in j 
her prescient lips only to those who seek her there, and, with due ob- a 
servance, implore her speech. tieed 

Whatever be the powers of a probate judge over property belonging was 
to a succession under administration in his court, they are purely lini 
jurisdictional in their character. They do not authorize him, of his ined 


own motion, to deal directly with the property. He can neither make R 
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nor revoke titles or leases. His powers must be duly set in motion by 
a proper litigant in due form of pleading; and when they affect the 
adverse rights or possession of third persons not connected with the 
succession, the requirements of the ordinary action by petition and ci- 
tation must be complied with. 

Even a trespasser is protected in his possession until his trespass is 
established by due proof at the demand of one who shows some better 
right in himself in a suit regularly brought. To all others, “ possideo 
quia possideo” is a sufficient answer. He cannot be ousted under a 
proceeding by rule, still less by an ex parte order of court. 

See generally on these subjects as to power of probate courts: 
Montamat vs. Deban, 2 N.S.392; Casanoon vs. Acosta, 1 La. 183; 
Lesassier vs. Lesassier, 15 La. 55; Lavigne vs. Chalambert, 11 La. 18; 
Hemken vs. Ludowig, 12 Rob. 188; as to proceedings against tres- 
passers, Sassman vs. Aimé, 9 O. S. 257; De Armas vs. Mayor, 5 La. 
183; Heistand vs. Forsyth, 12 Rob. 372; Patin vs. Blaise, 19 La. 400; 
Thomas vs. Turnley, 3 Rob. 206; as to proceeding by rule, Fischel vs. 
Mercier, 32 Ann. 704, and authorities there cited. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and, that there be 
judgment in favor of Mollie Johnson, defendant in the rule to eject, 
discharging said rule, costs in the lower court and those of this appeal 
to be paid by the succession of Kate Townsend. 


On APPLICATION FOR REHFARING. 

We have attentively considered this application, which recapitulates 
with great force the various particular circumstances which, in the 
opinion of the district judge, made this case an exceptional one, and 
induced him to interfere in the manner condemned by us. 

We did not, and do not, consider that these circumstances could 
avail in law to support the proceeding; yet we are conscious that the 
omission of all allusion to them in our original opinion tends to ex- 
pose the course of the district judge to a censure which it did not 
deserve, and which we were far from intending to cast upon it. 

We do not deem it necessary now to repeat these circumstances ; but, 
in justice to the judge, we have pleasure in saying that they were of 
a character to lend a strong color of reason and justice to his pro- 
ceeding and calculated to influence the judgment of a magistrate. It 
was only under the stress of our own conviction, that particular cases 
must submit to universal principles and that ‘hard cases are apt to 
make bad law,” that we felt compelled to reverse the judgment. 
Rehearing refused. 








* SUPREME COURT OF LOUISIANA. 


State ex rel Moore & Co. va. J adge. 





No. 9324. 


THE STATE EX. REL. JOHN T. Moore, Jr. & Co. vs. THE JUDGE OF THE 
TWENTY-SECOND JUDICIAL DIstTRICT. 

Asarule, injunctions should not be dissolved, unless contradictorily. The rule, however, 
admits in extreme cases, of some exceptions. 

Where an injunction, granted to prevent an act the commission of which would inflict irre- 
parable in!ury, is dissolved, at chambers, ex parte and on bond. notice of such dissolu 
tion should be given to the plaintiff in injunction. 

In the absence of such notice of dissolution, the plaintiff is entitled to a suspensive appeal- 
from the dissolving order, if the same be asked within ten days after knowledge is ac- 
quired of the existence of such order. 

A suspensive appeal lies from such order, where the act enjoined was the sale of succession 
property, as such sale might cause irremediable wrong. 


A PPLICATION for Mandamus. 


Robt. G. Dugué for the Relators, 
Simes & Poche contra. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an application for a mandamus to compel the 
granting of a suspensive appeal from an ex parte order dissolving an 
injunction on bond. 


The injunction was issued on the 14th of November, 1884, to arrest 
the sale of the undivided share of a deceased in certain property, to 
take place in furtherance of an order procured by the succession repre- 
sentative. 


Subsequently, on November 19th, the injunction was dissolved at 
chambers, ex parte, on bond, on petition of the executrix, without any 
previous notice to the plaintiff in injunction. 


The relator swears that he became aware of this dissolution only on 
the 18th of December through his counsel who had discovered it the 
day previous only. 


On the 22nd of December following, the relator applied to the dis- 
trict judge for a suspensive appeal from the dissolving order, offering 
a proper bond, but the district judge declined to allow the relief on the 
ground that the application was made too late, that is, more than 
ten days, nay, more than a month, after the granting of the order. 


Two questions are thus presented : 
1. Whether the application was made in time. 
2. Ifso, whether the appeal asked lies from the dissolving order. 
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I. 

It is well established that, as a rule, notice to dissolve an injunction 
should be given to the party who obtained the writ, although in extreme 
cases, the judge, in his discretion, may dissolve, at chambers and er 
parte. 31 Ann., 171; 31 Ann., 983; 29 Ann., 362; 34 Ann., 391, 99. 

If, then, notice be required before the motion to dissolve is acted on, 
it is logical to infer that it is indispensable after the injunction has been 
dissolved, without such notice, ex parte, for whatever reason. 

What was said in 31 Ann., 171, cited, regarding the anterior, may 
well be repeated concerning the posterior notice: ‘‘ Every principle of 
law and judicial procedure, as well as every consideration of common 
justice, requires such notice.” 

In the absence of such information, knowledge of the ex parte disso- 
lution, if deemed equivalent to notice, can only serve, at best, to com- 
pute, as an initial point, the time within which the suspensive appeal 
‘an be asked. 

The law dispenses with notification of the rendition of final judg- 
ments, in’ appealable cases, only where the defendant was personally 
cited or joined issue. Act 1876, No. 24, p. 50. 

There is no reason why notice of the rendition of an ex parte decree, 
permissive of the commission of an act which may entail irreparable in- 
jury, should not be required to be given. Where notice has been given of 
the application to dissolve an injunction, notice of the decree rendered 
in open court, dissolving the same, would not be necessary. 

The application for the suspensive appeal in this case, having been 
made within ten days after knowledge was acquired of the rendition of 
the dissolving order, must be deemed as made in due time. 

II. 

It is settled that an order of sale of succession property, or even of 
other property, can be suspensively appealed from, as the execution of 
it might inflict irreparable injury, 22 Ann., 200. See also 31 Ann., 
823; 7 R., 232. The reason is, that the sale of the property might 
place it in hands, from which the reversal of the judgment below could 
not wrest it, and that such sale, if made at a sacrifice, may prove ruin- 
ous to parties concerned. 

An injunction may well, as a remedy, be substituted to such appeal. 
Where one is granted and is subsequently dissolved, it is impossible to 
conceive of any plausible reason why a suspensive appeal should not 
lie from the dissolving order, specially when rendered ex parte, in as 
much as in the absence of such appeal, the sale might cause an irre- 
parable wrong. : 
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In the case of State ex rel. Dardenne vs. Judge, 28 Ann., 889, it was 
expressly held, that a suspensive appeal lies from an order dissolving 
on bond an injunction issued to prevent an irreparable injury. The 
mandamus there asked was allowed, to coefce the granting of such 
appeal. 

Of course, we formally abstain from expressing any opinion on the 
merits of the injunction, arresting the sale of the undivided interest 
of the deceased in the property. The issue thereby presented is not 
and cannot be legitimately raised in this case, in which the only ques- 
tion submitted is one of practice: whether an application for a sus- 
pensive appeal is in time from an ex parte order dissolving an injunc- 
tion, allowed to prevent an irreparable injury, when the application for 
is made within ten days after discovery of the rendition of the order, 
where no notice had been given, either of the intention to dissolve, 
or of the actual rendition of the dissolving order. The relator is en- 
titled to the relief sought. 

It is therefore ordered and decreed that the alternative mandamus 
herein issued be made peremptory. 








No. 9294. 


THE STATE EX REL. Mrs. O. C. RACE ET AL. VS. JUDGES OF COURT OF 
APPEALS FOR THE FourTH CIRCUIT. 


Certiorari issues only to test the validity of proceedings, and not the correctness of judg- 
ments rendered by courts of competent jurisdiction. It serves to pass upon questions 
of form and not of substance. 

Since the adoption of the Constitutional amendments of Article 81, fixing the jurisdiction 
of this Court, all the powers of this Court, over causes decided by it, in which the mat- 
ter in dispute does not exceed $2000, have been transferred to and now vest in, Courts of 
Appeals, by whom they can be exercised in proper cases, as effectually as they could 
have been by this Court, previous to the amendment. 

This Court is impotent to afford the relief now sought. 


A PPLiCATION for Certiorari. 


Merrick, Foster & Merrick for the Relators. 
Chas. Mc Vea and Sam’! J. Powell for the Respondents. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is aformal application for a certiorari, for the 
-avowed purpose of inquiring tto the validity of certain decrees of 
the court of appeals and of annulling the same, as also of amending 
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the decree of the district court brought up for review on appeal to 
that court. 

The complaint is, that in a suit brought before the District Court for 
the recovery of less than $2000, by the relators against the repre- 
sentatives of Mrs. Widow William Silliman, to render executory 
against them, a judgment of this Court against her, the District Cour 
allowed the claim in part only, and, that on appeal by the heirs to the 
Circuit Court for the Fourth Circuit, the relators as appellees had 
prayed for an amendment, allowing the whole amount claimed, but 
the appellate court reversed the judgment appealed from, rendering 


judgment for the defendants, the heirs of Mrs. Silliman, with costs 


in both courts. 

The relators charge that the amount claimed by them and which the 
Cireuit Court declined to allow, is due and recoverable under a judg- 
ment of this Court, against Mrs. Silliman and that the suit, therefor, 
was instituted to render that judgment executory against her heirs. 


The respondent judges answer that they had jurisdiction over the 
cause, that after due proceedings and consideration of the merits of 
the controversy, they rendered a judgment which, in their opinion, is 
warranted by the evidence and the law. 


We are at a loss to perceive how we can afford the relators the re- 
liet which they ask. 


The writ of certiorari issues to ascertain the validity of proceedings 
before an inferior tribunal, which may be annulled, either if they are 
irregular, violative of the forms prescribed by law, or if the court 
had no authority to sanction them. 


It cannot be invoked to justify an inquiry into the intrinsic correct- 
ness of judgments of a lower court, where the proceedings have been 
conducted in due form and the court had jurisdiction over the subject 
matter submitted and determined. 


In the present instance, the form of the proceedings in the case de- 
cided has not been attacked, and the jurisdiction of the Court of Ap- 
peals is undisputed. The gravamen of the complaint is the incorrect- 
ness of the judgment on appeal. 


The proceedings appear regular, and both the appellants and the 
appellees have acquiesced in the jurisdiction of the appellate court, the 
former by appealing to it, the latter by invoking its powers for an in- 
crease of the judgment appealed from. State ex rel. Insurance Co. vs. 
Judges, 36 Ann., 317, and authorities there cited. 
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If it were true as averred by the relators, that the suit for the re- 
covery of the amount claimed, which is less than $2000, was brought 
to render executory against the heirs of Mrs. Silliman, a judgment of 
this Court against her, it need only be observed, that since the adop- 
tion and promulgation of the Constitutional amendment, which now 
fixes the jurisdiction of this Court, all the powers of this Court over 
causes decided by it, in which the matter in dispute does not exceed 
$2000, have been transferred to and now vest in courts of appeals, by 
whom they can be exercised in proper cases to the same extent that 
they could have been by this Court, previous to the adoption of the 
Constitutional amendment. State ex rel. Lecomte vs. Judge, Manning’s 
U. C. pp. 445-6. 

With the exercise of such unquestionable and unquestioned powers, 
we have no right or disposition to interfere. 

The complaint that one of the respondents should have recused him- 
self, is not presented by the pleadings and comes too late. It could not 
be considered under the form of the application. 

It is, therefore, ordered, that the application for a certiorari herein 
be refused with costs. 


Rehearing refused. 
Toop, J., takes no part. 








No. 9255. 
W. P. Smita vs. Tuomas R. Brapy. 
When a sale under executory process is attacked for nullity of the mortgage under whish it 
was provoked, the adjudicatee of the property must be made a party to the proceedings . 
In a contest between rival judgment or mortgage creditors who assert their rank and pre- 
cedence over the seizing creditor by means of third oppositions claiming distribution of 


the proceeds of sale, and oneof them attacks the mortgage as null and extinguished 
without making the adjudicatee a party, the judgment of distribution will be vacated as 


in case of nonsuit. 
PPEAL from the Civil District Court for the Parish of Orleans. 
é Lazarus, J. 
J. FE. Wallace for the Appellant. 


Jos. Timony for the Appeilee. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff sued out executory process upon a mort- 
gage given by the defendant in October 1873 to secure a note for two 
thousand dollars payable in one year. This note had been paid by the 
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defendant after its maturity and was re-issued and was paid a second 
time, and finally was delivered by him to the plaintiff in 1876 in pay- 
ment of certain indebtedness. 

But meanwhile Mary Hughes had obtained a judgment against the 
defendant and had issued a fi fa upon it in January 1875 which had 
been levied upon the property mortgaged as above set forth. The 
plaintiff therefore obtained »ossession of the note after it had ‘been 
paid by the maker and after another had acquired rights upon the pro- 
perty mortgaged, Even if he acquired it in good faith, it is very clear 
that Brady could not re-issue a mortgage note after its payment by him- 
self to the prejudice of others who, while the note was in his possession, 
had established an encumbrance upon the property by judgment and 
levy of execution. 

Another judgment creditor of Brady, one Massie, also claims rights 
adverse and superior to both Smith and Mrs. Hughes. 

The contention in its present form is over the proceeds of sale of the 
mortgaged property. Smith’s order of seizure and sale was executed 
and the property realized $4,750.00 leaving a surplus of 1,236.63 after 
paying the costs and Smith’s claim, a sum insufficient to pay either 
Massie or Mrs. Hughes. 

The lower judge held the sale legal and sustained both Massie and 
Mrs. Hughes in their oppositions to the proposed distribution of the 
fund, giving the latter the preference or precedence in rank. Massie 
alone appealed, and contends now as he did below that the mortgage 
held by Smith is extinguished and the executory proceedings for its en- 
forcement are null. 

We think he is right but we decline so to decree because the adju- 
dicatee is not a party to the pleadings before us, and he has a right 
to be heard. 

The only present solution to the matter open to us is to vacate the 
judgment below as in case of non-suit, leaving the parties to take such 
proceedings as will present the issues in a form susceptible of adjudi- 
cation of the rights of all those who are interested. 

It is therefore ordered that the judgment of the lower court is avoided 
and reversed without prejudice to the rights of any of the parties hereto 


or of others interested, and that the plaintiff pay the costs of appeal. 


Rehearing refused. 
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THE STATE OF LOUISIANA vs. GEORGE ASBERRY. 


An information charging a threat to burn an entire town, with a malicious intent to destroy 
the dwelling- houses, stores, etc., of all the property holders of said town, is not defective 
under Act 64 of 1884, on the grounds that it does not name any person against whose 
property the threat was made or against whom the malice existed. The information 
conformed to the facts charged. The malice and threat were not directed against any par” 
ticular individual, but, against an entire community. It would be useless and unreason- 
able! te require the setting forth of the names of all the property owners. The crime con- 
sisted in the threat to burn the buildings, etc., of another or of others, with the ma- 
licious intent to destroy their property. 

The charge of the judge that ‘‘the evidence is short, clear and to the point and leaves not 
much room for doubt,” is a clear violation of the letter and spirit of Section 991 of the 
Revised Statutes, and necessitates the remanding of the case. . 

PPEAL from the Twenty-first District Court for the Parish of 


c Iberia. Gates, J. 


C. H. Mouton, District Attorney; for the State, Appellee. 
R. 8S. Perry and L. O. Hacker for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. Two points are presented for review: 

1. The overruling of a motion to quash the information. 

Defendant was prosecuted under Act No. 64 of 1884, which provided 
that, “if any person shall.in any manner or by any means, ma- 
liciously threaten to wound, maim, kill, murder or inflict any bodily 
harm on another or shall threaten maiiciously to burn, or destroy or 
damage his or her building or other property with malicious intent, etc.” 

The information charged that the defendant “did unlawfully, 
feloniously and maliciously threaten to burn the dwelling-houses, 
stores and other buildings situated within the limits of the town of 
Iberia, etc., said dwelling-houses, stores and other buildings belonging 
to and being then and there occupied by citizens and other persons 
residing within the limits of said town, with the malicious intent then 
and there to destroy said dwelling-houses, etc., belonging to said 
citizens and other persons residing in and using said buildings, ete.” 

The defect urged is that the information does not name any person 
against whose property the threat was made, nor allege malice or 
malicious intent against any particular individual named. 

We find no merit in the motion. The words “his or her” used in 
the statute, taken in connection with the preceding phrase, are merely 
substitutes for the words “of another” and the offense denounced is 
the threatening to “ maliciously to burn, destroy or damage the build- 
ing or other property of another, with malicious intent, ete.” 
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We consider the terms of the statute broad enough to cover a threat 
to burn up an entire town; that malice against all the inhabitants or 
property owners is sufficient; and, that the descriptio personarum, 
whose property was threatened and against whom the malice was 
charged, is all that the law requires. It would not have been suffi- 
cient or proper to have named particular individuals, because the 
malice and threat were not so directed, but were general against all 
the property owners without distinction; and, it would have been 
useless and unreasonable to attempt an enumeration of all the pro- 





perty owners of the town. 

The judge did not err in overruling the motion to quash. 

2. The other exception is leveled against the charge of the judge 
wherein he said to the jury: ‘‘ The evidence in this case is short, clear 
and to the point and does not leave much room for doubt.” 

‘ In the case of the State vs. Roger, 7 Ann., 382, decided in 1852, this 
Court held that, in charging the jury, the judge had the right to com- 
ment on the facts and to express to them his own opinion touching the 
truth or weight of the evidence. This decision was promptly followed 
by the act of 1853, entitled, ‘an act to restrict the charge of the judge 
in every criminal case, to an opinion on the law,” the substance of 
which act is continued and embodied in Sec. 991 of the Revised Stat- 
utes, providing that: ‘In charging the jury in criminal cases, the 
judge must limit himself to giving them a knowledge of the law applicable 
to the case. In doing so, he shall abstain from stating or recapitulating 
the evidence so as to influence their decision on the facts. He shall 
not state or repeat to the jury the testimony of any witness; nor shall 
he give any opinion as to what facts have been proved or disproved.” 

The charge of the judge objected to here directly violates the first 
clause of the above section, because it entirely passes the limit pre- 
scribed. This might be sufficient; but, we are equally clear that it 
violates the spirit and intention of the whole law. It is vain to say 
that the judge did not expressly say on which side the evidence was 
clear and such as to leave little room for doubt. It would not be difti- 
cult for the jury to determine in favor of which side the judge’s 
opinion was intended to operate. Moreover, to say that the evidence 
is “clear and leaves not much room for doubt,” attacks directly the 
defendant’s privilege of having the benefit of reasonable doubts. 

The charge is indefensible and necessitates a remanding of the case. 

It is, therefore ordered, adjudged and decreed, that the judgmeng 
appealed from be annulled, avoided and reversed, the verdict be set 
aside, and the case be remanded to the lower court to be there pro- 
ceeded with according to law. 
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No. 9301. 
SUCCESSION OF JOSEPH MAUSBERG. 


The appeal taken by an administratrix, in her official capacity, from a judgment against her 
individually, striking ont from the account preseated by her an item in her favor indi 
vidually, will be dismissed. 

The appeal should have been taken and the bond furnished by her in her individual capacity. 

The rule does not always apply tu executors who, unlike administrators, stand sometimes in 
a different position. 32 Ann. 890, Payne vs. Dejean, affirmed. 


A PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


J. 8. Adams for the Appellant. 


Bayne & Denegre and EF. E. Moise, contra. 


The opinion of the Court was delivered by. 

BermupDEz, C. J. This is an appeal by the administratrix from a 
judgment against herself individually and her minor children. 

To the account presented and which allowed them the residue, 
$679 16, after payment of privileged claims, opposition was made by 
creditors, which was sustained and the allowance was stricken out. 

On the trial the claims of the opponents were judicially admitted 
to be due and the controversy was, therefore, restricted to the allow- 
ance to the widow and minors. 

The appeal was taken by the administratrix, in her official capacity, 
not in her individual name, or as tutrix of her children. 

The judgment which disallows the claim of the widow and children, 
is one against the former individually and in favor of the suecession, 
represented, insolvent as it is, by its creditors, 

It is settled that in such a case the appeal cannot be made by the 
administrator in his official capacity, but must be taken in his individ- 
ual name. Payne vs. Dejean, 32 Ann. 889, 891; 1 R. 275; 5 Ann. 140, 
and other authorities cited in first case. 

The rulings in 33 Ann. 1317 and 35 Ann. 127, were made in cases of 
appeals by executors and under different circumstances. They have no 
bearing upon this controversy. Neither has that in the succession of 
Baumgarden, recently decided, which was likewise made on an appeal 
by executors and under a different state of facts. 

If the appeal were viewed as being only from the judgment allowing 
the claim of the opponents which had been judicially admitted, it could 
not be entertained. C. P. 567. 

It is, therefore, ordered and decreed that the appeal herein be dis- 
missed at the cost of the widow in her individual capacity. 
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No. 9343. 
AURORE BLANCHARD Vs. HENRY BAILLIEUX. 


Article 138 of the Civil Code relative to separation from bed and board, remains in force and 
was not repealed by Act 76 of 1870 and Act 122 of extra session of 1870. 
A PPEAL trom the Twentieth District Court, Parish of Lafourche. 
i Beattie, J. 





Knobloch, Moore & Badeaur tor Plaintiff and Appellant. 


Defendant and Appellee unrepresented. 


The opinion of the Court was delivered by 

FrNNER, J. This is a suit for separation from bed and board. It 
comes upon a statement of facts made by the judge a quo establishing 
habitual drunkenness, cruelty, blows, and the most outrageous conduct 
on the part of the defendant husband towards his innocent wife, ren- 
dering their living together insupportable, and making it, as the judge 
himself says, intolerable that the ‘“ children, some of them young girls, 
should be made the witnesses of such conduct and the auditors of such 
language.” 

From the foregoing it might be supposed that this was an appeal from 
a judgment in favor of plaintiff. Strange to say, we find it to be an ap- 
peal by the wronged wife from a judgment rejecting her demand. 

The district judge, evidently unaware of our repeated decisions, to 
the contrary, 32 Ann. 1174, 35 Ann. 872, assigns, as reasons for his 
judgment, that Art. 138 of the Civil Code was repealed by Act No. 76 
of 1870, which was itself repealed by Act 122 of 1877, Ex. Sess., and 
that Louisiana is left without any laws as to separation from bed and 
board. 

The effect of such a construction would be to obliterate a whole title 
of the Code, and leave the State equally without any law on the subject 
of divorce; for, with Art. 138 blotted out, even Art. 139 is ineffective 
and meaningless, and the remaining articles of Title V are superla- 
tively senseless. 

It would be impossible for any one to suppose that such was the leg- 
islative intent, and, even under the most technical construction, no such 
effect cau be attributed to the acts referred to. 

Act 76 of 1870 contained no repealing clause; it contained nothing 
inconsistent with Art. 138; it did not, in any manner, restrict its pro- 
visions; it simply added to, and enlarged the causes of separation 
méntioned in the Article. Therefore, it did not, expressly or by im- 
plication, repeal Art. 138. 
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The form of the act was simply an attempted compliance with the 
requirements of Art. 115 of the Constitution of 1868. 


The obvious intent and true legal effect of Act. 122 6f 1877 was 
merely to destroy and remove the additions and enlargements to Art 
138, which had been made by the amending Act of 1870, and to leave 
the Article as it stood before the passage of the amendment. 


Common sense and practical judgment support this conservative 
construction; and to the purely technical and verbal arguments, 
which oppose it, we say: “ Nimia subtilitas in jure reprobatur et talis 
certitudo certitudinem confundit. 

Impelled by the adverse opinion of the district judge, we have thus 
reviewed the grounds of our former decisions, and find abundant rea- 
son to adhere to them. We trust they will be henceforth accepted as 
definitive on this vexed question. ' 


It is, therefore, ordered, adjudged, and decreed that the judgment 
appealed from, be annulled, avoided and reversed ; and it is now ordered, 
adjudged, and decreed that plaintiff do have and recover against de- 
fendant, Henry Bailleux, decreeing a separation from bed and board be- 
tween the said plaintiff, Mrs. Aurore Blanchard, wife, and Henry Bail- 
leux, husband. And it is further ordered, adjudged, and decreed, that 
the care and custody of the following named minors, issue of the mar- 
riage between said plaintiff and defendant, viz: Henri Bailleux, Louis 
Bailleux, Marguerite Bailleux, Marie Bailleux, Leontine Bailleux, and 
Rosina Bailleux, be and are hereby awarded to said plaintiff, and it is 
further ordered, that defendant pay costs of the lower court and of 
this appeal. 


Judgment reversed. 





No. 9269, 
THE STATE OF LOUISIANA Vs. JAMES CLARK. 


Continuances are peculiarly within the legal discretion of the trial judge in criminal cases. 
Refusals to grant them will not be interferea with, unless in cases of flagrant error, or 
gross abuse of power. The onus rests upon the accused to show the same affirmatively. 


An afidavit for a continuance, on the ground of the absence of a material witness, necessary 
to prove assault by the deceased on a described person, and to establish self-defence, is 
insufficient, where the accused does not at least, by his own sworn declaration, identify 
himself with such person. 
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PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
Wm. R. Whitaker and W. L. Evans for Defendant and Appellant. 


The opinion of the Court was delivered by 

BeRMUDEZ, C.J. The defendant was prosecuted for murder, con- 
victed of manslaughter, and sentenced to twenty years at hard labor. 
From the verdict and judgment thereon he appeals, claiming as the only 
ground of complaint, that the district judge erred in refusing him the 
continuance asked by him, when the case was called, which is based on 
the absence of an alleged material witness. The motion is supported 
by an affidavit to the ruling of the judge; a bill was taken to which 
the motion and affidavit are attached as parts. 

There is no doubt that if the affidavit was sufticient and bona fide, 
and worthy of credence, under the surrounding circumstances, the ac- 
cused would have been entitled to a postponement of his trial; but the 
district judge has assigned as reasons, that he did not believe most of 
the facts sworn to; that the motion was made for delay, and that proper 
steps had not been taken by the defense to procure the attendance of 
the witness. 

In criminal trials, continuances are left, in a much greater degree 
than in other matters, to the sound discretion of the trial judge, so 
much so, that the appellate court will not interfere unless a flagrant er- 
ror, or abuse of power has been committed. This is so for the reasons, 
that he is better able to know and to determine, whether the motion is 
a device resorted to for delay, and that there are many things which 
transpire under the eye, and in the presence of the judge, which do not 
come up with the transcript. 

Due diligence must be shown to have been used. Diligence is a mat- 
ter of fact, upon which the judge’s opinion is, if not conclusive, surely 
presumptively correct. The appellate court will not go counter to it, 
unless the record shows that the judge was wrong. ‘The onusis on the 
defendant then to show affirmatively that the judge grossly erred. 

The mere declaration in the affidavit, that the diligence was used, 
does not conclude the judge. It may so happen, and probably it did 
oceur in this case, that the judge had before him the proof that due dili- 
gence was not used, as alleged. 

In the present instance, the judge distinctly states that proper steps 
had not been taken to secure the attendance of the witness, and the ac- 
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cused has failed to establish specifically what steps had actually been 
taken. He should have done so. 

The man was here a fortnight before the trial, which the prisoner 
knew was to come on, and yet he neglected to have the witness detained. 
He could have had him recognized and even put under bond to appear 
on the day of trial. 

The accused swore that it was only on the day preceding that of the 
trial, that he learned that the witness was absent. He should have 
sworn that he did not know that the witness intended to leave the ju- 
risdiction of the court. 

Is it credible that a prisoner about to be tried for his life would not 
compel an important witness to give recognizance to attend the trial 
and thus secure his testimony, if the witness was truly material? All 
that enters into the question of the diligence. 

Besides, the affidavit appears to be seriously deficient. It does not 
show pointedly that the testimony of the witness was indispensable. 
It should have set forth that the meeting and affray, to which it alludes 
between the two men, Kellar, the deceased, and the “small man” men- 
tioned, was connected with the fatal occurrence between the deceased 
and the accused. It should have been clear that this meeting was part 
of the res geste and that the “small man” referred to was the prisoner 
at the bar. 

It may be that the accused did not know whether the absent witness 
could, or not, prove his identity ; but this ignorance of the fact would 
only relieve the defendant from swearing to it; surely he should, as the 
fact, if true, was to his own knowledge, have, by his oath, connected 
the “‘small man ” with himself. He has not done so. 


The accused was prosecuted, as stated, for murder, convicted of 


manslaughter, and inflicted the highest penalty authorized by law. 
There was not made even a motion for a new trial. He appears to have 
had a fair trial. 

We cannot say that the district judge crred in refusing the contin- 
uance.° 

Judgment affirmed. 

Rehearing refused. 


Topp J. takes no part. 
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No. 9385. 


SaLLtie C. Day AND HusBaNp vs. NEW ORLEANS PaAciric RAILWAY 
CoMPANY. 


Under a consolidation of two railroad companies, the corporation thus formed is alone re 
sponsible for all damages resulting from acts committed or works made since the act of 
consolidation, although the road bed alleged to have caused the damages claimed, was 
the property of, and had been begun by. one of the companies which went into consoli- 
dation. 

Hence the New Orleans Pacitic Railway Company cannot be held in damages alleged to have 
resulted from works made by the consvlidated company, after the 20th. of June, 1881. a 
which time it Was merged into the Texas and Pacific Railway Compan y. 

\ PPEAL from the Twelfth District Court, Parish of Rapides. 

i) Blackman, J. 


White & Thornton for Plaintiff and Appellant. 


Kennard, Howe & Prentiss, and Mosely & Foster tor Defendant and 
Appellee. 


The opinion of the Court was delivered by 

Pocut, J. Defendant is sued for $5000 damages alleged to have been 
caused by the construction of its road bed on plaintiff’s plantation, the 
drainage of which was impeded by the stopping and filling up of neces- 
sary ditches and natural drains, causivg damages in the amount claimed, 
during the years 1882 and 1883. 

Among other defences, the corporation pleaded by way of exception: 

1. That said corporation was consolidated with, and merged into 
the Texas and Pacific Railway Company, under date of June 20, 1881, 
since which time the works complained of were made by the latter com- 
pany, which alone could be held liable‘in damages therefor. 

2. The prescription of one, two, three, four, and five years, in case 
that any damages could be attributed to the defendant company. 

Plaintiff appeals from a judgment, maintaining said exceptions, and 
non-suiting plaintiff. 

The record shows the alleged transfer of the defendant’s road and 
franchises to the Texas and Pacitic Railway Company, under date of 
June 20, 1881, and that under the act of consolidation, the defendant 
company reserved its separate corporate existence for certain specific 
purposes therein stipulated. It also appears from the record that from 
the date aforesaid, the road begun by the defendant has been completed 
and has been continuously used ani operated by the Texas and Pacific 
Railway Company. Under such a showing, the solution of the only 
question presented by this appeal is stripped of all difficulty. Plain- 
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tift’s own evidence shows that the road-bed on her plantation was begun 
as far back as the year 1875, but that the work was abandoned before 
the gaps or springs, which had been left for the running of the waters, 
had been closed, as was subsequently done by the ‘‘ Texas and Pacific.” 
That the work was resumed under the control of -the latter company, 
after the month of June 188i, and was completed in the year 1382, 
when the road went into operation. 


The evidence shows beyond a doubt, that no impediment was, or 
could be, caused to the drainage on plaintiff’s plantation, through or by 
the works begun by this defendant, or before the closing up of the gaps 
or openings which had been left on her plantation under the defendant’s 
directions. In the case of Hotard et al. vs. the Texas and Pacific 
Railway Company, 36 Ann. 450, we held that company responsible, 
because the acts complained of, and resulting in damages to plaintiff, 
had been committed since the act of consolidation above referred to. 
It follows as a corollary from the proposition therein established, that 
in all similar cases the same company is alone liable. 


Hence we are driven to the conclusion that in the instant case, the 
defendant company cannot be held liable for damages resulting from 
acts committed by its successor, which, as a corporation, is as distinct 
from the defendant as the two companies were from each other previous 


.to the act of consolidation, and that, therefore, planitiff has sued the 


wrong defendant. 

We note the argument which her counsel draw from Articles 236 and 
246 of the Constitution. But we fail to perceive its application to the 
issue which now concerns us. 

Article 236 provides that: “‘ No foreign corporation shall do any bus- 
iness in this State without having one or more known places of business 
and an authorized agent or agents in the State, upon whom process may 
be served.” Article 246 reads: “If any railroad company, organized 
under the laws of the State, shall consolidate, by sale or otherwise, with 
any railroad company organized under the laws of any other State, or 
of the United States, the same shall not thereby become a foreign cor- 
poration, but the courts of this State shall retain jurisdiction in all 
matters which may arise, as if said consolidation had not taken place.” 

The text of the two articles shows of itself that the purport of neither 
article has any bearing on the fundamental question of liability or re- 
sponsibility in the premises, but that both have reference exclusively to 
the mode or manner of judicially determining such responsibility, when 
shown or claimed to exist under other legal or constitutional provisions. 
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The argument that the Texas and Pacific Railway, as now organized, 
is a foreign company, is answered by Art. 246, which provides that the 
corporation formed by means of a consolidation does not become a for- 
eign company. To the complaint that the Texas and Pacific Railway 
Company has no known agent or agents in this State, upon whom pro- 
cess could be served, we answer that the case of Hotard hereinabove 
referred to, strongly suggests that plaintiff and her counsel must be in 
error. 

The views which we have taken of the first ground of defendant’s 
exception obviate the necegsity of discussing the second ground which 
involves the question of prescription. 

Resting our conclusions exclusively on the first exception, we find ne 
error in the decree of the district judge. 

Judgment affirmed. 








No. 9395. 
Louts LEMUNIER vs. MAkTHA MCCEARLY AND HUSBAND. 


Where a marriage is dissolved by divorce, the custody of the child or children of the mar- 
riage is retained by the party obtaining the divorce, and it is not necessary that such 
custody should be specially awarded by the judgment. 

And, where the wife obtains the divorce, she does not forfeit such custody by marrying again 
without being continued in the same by the advice of a family meeting. 

A tutor or tutrix cannot Le appointed to a minor child when both parents are living, though 
the marriage be dissolved by divorce. 

A judgment rendered in chambers in a habeas corpus proceeding, instituted by the father of 
the child after divorce, directed against the mother obtaining the divorce, making her 
care of the child conditional, cannot be invoked as res adjudicata in a subsequent suit 
where additional issues are involved, when it appears that no cause for the restitution 
of her authority over or care of the child anv longer exists. 

FA re from the Ninth District Court for the Parish of Concordia. 

Young, J. 


J. N. Luce and Steele & Garrett for Plaintiff and Appellee. 
James G. Leach for Defendant and Appellant. 


The opinion of the Court was delivered by 


On Motion TO Dismiss. 

Topp, J. This motion is on the ground that the appeal is taken by 
Mrs. MecCearly alone without the authorization of her husband in the 
court. 

Both husband and wife were joined in the suit, and jointly answered 
in the lower court. The wife has appealed. 
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In the case of Hill & Co., vs. Trippelt and wife, 10 Ann., 554, ex- 
actly similar in the respects mentioned to the present one, it was held, 
(quoting): ‘“‘ That the defendants having been both joined in this suit 
by plaintiffs and appellees, and having both appeared and defended 
the same, the authorization of the husband to the wife to take the ap- 
peal (which was by motion) must be inferred.” 

We think this ruling correct, and the motion to dismiss is therefore 
denied. 


ON THE MERITs. 


The plaintiff and the defendant Martha E. Hornsby, now Mrs. 
McCearly, were united in marriage September 13, 1870. 

There was issue of this marriage one daughter, born July 14, 1871. 

The parties were separated from bed and board by a decree ren- 
dered 23rd September, 1872, which was followed by decree of divorce 
of date 21st November, 1873, both judgments in the suit of the wife 
and in her favor. 

In May, 1880, the defendant contracted a second marriage with her 
present husband, A. J. McCearly. 

The child born of the first marriage has remained with her mother 
or in her custody, and been maintained by her since her divorce. 

The plaintiff on the 13th of September, 1883, instituted the present 
suit, the object of which is to have his daughter restored to his pos- 
session and tutelage. 

He bases his action substantially on the following charges: 

That the wife has contracted a second marriage without being con- 
tinued in the tutorship of the child by the advice of a family meeting, 
that she and her husband are without means to support the child, 
being burdened with two other children born of their marriage; that 
they are not proper custodians of the child; that her education is 
being neglected as well as her moral and religious training; that the 
defendant and her husband are engaged in keeping a retail store and 
grocery, where whiskey is sold, and which is patronized by negroes of 
the lowest class, and that the child at times is required to deal out 
whiskey to the customers. 

The defendant in her answer denies generally and specially all the 
allegations of the petition, at least as respects the charges therein 
preferred of neglect or improper rearing of the child, and further 
pleads a certain judgment rendered in July, 1880, as res adjudicata 
aginst plaintiff’s demand in the present suit. 
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There was judgment awarding the defendant “ temporarily’ 
for the present ” the custody and tutelage of the child, upon condition 
that the plaintiff should be permitted to see the child at all times 
without let or hindrance, and reserving to the plaintiff in the event 
that this condition was violated, to demand a modification or amend- 
ment of the judgment and condemning the defendant to pay costs of 
suit. From this judgment she appeals, and the plaintiff asks an 
amendment of the judgment, granting in full the prayer of his peti- 
tion touching the restoration of the child to his care and custody. 

A critical examination of the evidence satisties us that the plaintiff’s 
charges presented in his petition are not sustained, and are in fact dis- 
proved, respecting the alleged neglect of the child and the want of 
means on the part of her mother to support her. 


It is shown that the child has been tenderly cared for, and for nearly 
five years has been attending an excellent school, the R. E. Lee 
Female College, at Summit, Miss., and is well advanced in her studies; 
that she is supplied with everything suitable to her age and condition; 
and boards with a lady relative of the defendant’s present husband, 
who gives every attention to her comforts and moral or religious 
training, and where she is visited twice a year by her mother. 

In all this time she has only been at her house in Louisiana a few 
weeks, for sufficient reasons assigned by her mother, unnecessary here 
to repeat; and the charge that she has ever been required to do any 
improper service in the store or grocery, is entirely disproved. 

The alleged forfeiture of the tutorship of the child by the mother on 
account of her second marriage, is not argued by plaintiff’s counsel, 
and is presumed to be abandoned. The question of tutorship does not 
properly arise in this case. 

The prohibition against the wife retaining the tutorship, where she 
marries again, without being continued therein, by the advice of a 
family meeting, applies to cases where the marriage has been dissolved 
by the death of the husband. Where both parents are living, the tu- 
torship proper cannot be conferred on either parent. Acostu vs. Rolin, 
7 N.S. 387; Carlléteau vs. Ingouf, 14 Ann., 623. 

It is true, that the amendment to the Code now part of Art. 157, de- 
clares “ that in all cases of divorce, the minor children shall be placed 
under the tutorship of that party who shall have obtajned the di- 
vorce; ” but the word “tutorship” as there used, means evidently 
tutelage or control and is not attended with the legal effects that result 
from tutorship by nature or from appointment of the judge. 
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From the above conclusions of law and fact announced, we might 
at once determine the case in favor of the defendant, Mrs. McCearley, 
by simply declaring the legal effect of the clause in Art. 157, C. C., above 
quoted, entitling her, without being so expressed in the judgment of 
divorce in her favor, to the care, control and tutelage of her child, but 
for the plea of res adjudicata set up by defendant, and which seems to 
be relied on by both parties to the suit as favoring their respective 
demands. 


This plea is founded in a habeas corpus proceeding, prosecuted by 
the plaintiff in 1880, to obtain the custody of the child. 


The judgment therein, which was rendered in chambers, awarded 
the temporary possession and control of the child to the defendant, 
but reserved the right to the plaintiff to visit her at will. 


The plaintiff contends that the effect of that judgment, by denying 
the permanent custody of the child to the defendant adjudged that the 
mother’s possession and control of it should be only temporary and 
contemplated that ultimately the child should be restored to him. 


The defendant’s contention is, that the words “‘ temporary or for the 
present” were mere surplusage, and gave the mother the control of 
the child during her entire minority. It is necessary that we should 
give our construction of the judgment—conceding that such a judg- 
ment rendered in such a proceeding and in chambers, could serve as a 
basis for the plea in question—upon which we express no opinion. 


Its effect is to be determined by the condition of matters existing at 
that time, and the charges then advanced by the plaintiff, in support 
of his pretensions. 


It determined who, at that time, was entitled to the care and con- 
trol of the child, under the state of facts then existing, and the charges 
then made. Some three years elapsed from the date of that judgment 
to the institution of the present suit, and the circumstances of the 
parties had in the mean time changed. For instance, the child at the 
date of the first proceeding, had not been sent to school, and this fact 
gave some color to the charge made by plaintiff against defendant 
of neglect in this important respect, and this might have been the 
cause that influenced the judge to place the restriction mentioned, on 
the right of the mother, respecting the custody of the child. 

In the present suit other or additional grounds than those contained 

.in his former proceeding, are set up as supporting his pretensions, and 
other and different issues thus raised. For instance, he alleges the 
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forfeiture of the mother’s right to the child by her second marriage ; 
her having other children to support; the surrounding the child with 
evil influences and degrading associations, and compelling her to ren- 
der vile services in the defendant’s business. So that, in whatever 
light we may view the two proceedings, we cannot well construe the 
first judgment as decisive of matters that had then no existence, and 
of issues that had then not arisen. 


We find that the causes that might have then induced a limitation 
of the power and right of the mother over her child and which re- 
sulted from her judgment of divorce, no longer exist. The child as 
before stated, has been properly maintained and tenderly cared for, 
and afforded exceptional advantages of education for her mother’s 
means and condition in life. 

The former judgment invoked, denied the plaintiff the custody of 
the child, whilst it restricted the right of the defendant to a temporary 
care and control of the child. 

The restriction in that judgment, whether right or wrong, could not 
and did not, compel a like restriction in the judgment now before us 
under different conditions and state of facts, as we have shown, and 
whilst we may recognize it as res adjudicata as to the matters and is- 
sues there existing, it can have no legal effect upon those now shown 
in the instant case. For, as stated, we think there is no cause for any 
limitation or restrictions over the rights of the defendant, touching 
the care and control of her child. 


The legal operation of her judgment gave her the tutelage and care 
of the child, and we find no grounds for disturbing or impairing the 
effect of that judgment, and such effect must continue during the min- 
ority of the child, unless a just or legal cause arises for abridging or 


divesting the right of the mother in the premises. 


lt is therefore ordered, adjudged and decreed, that the judgment 
of the lower court, so far as it rejects the demand of the plaintiff be 
affirmed, and so far as it declares the defendant’s possession, contro] 
and tutelage of the child Blanche E. Lemunier, temporary and con- 
ditional, it be reversed, and it is now ordered, adjudged and decreed, 
that the said defendant, Martha E. McCearly, be and she is hereby de- 
clared to be entitled to the custody, control and tutelage of said child. 


The plaintiff to pay costs of both courts. 
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: No. 9103. 


ANNIE M. UpsHuR ET AL. vS Mary E. BRISCOE ET ALs. 


The decision of the Supreme Court of the United States, rendered since the original decree 
in this case, has settled the vexed question of the constraction of the exemption from 
discharge in bankruptcy of debts contracted ‘“‘while acting in a fiduciary character,” and 
has held that such exemption only embraces technica] trusts, such as those of executors. 
administrators and the like, and does not include trusts resulting from the relation of 
agents, commission merchants, etc. This reverses the tormer jurisprudence of this 
Court on this subject, and, the question being purely Federal in its character, we shall 
hereafter follow the decision of the highest Federal court. 

An analysis of the instrument sued on in this case satisfies us that the debt created thereby- 
was not, under this construction, excluded from the discharge in bankruptcy. 

Although a discharge in bankruptcy 1s ordinarily personal to the debtor, yet when discharged 
creditors attack the transactions of the bankrupt which took place after the discharge, 
his transferrees are entitled to the benefit’ of such discharge, and cannot be deprived 
thereof, when properly pleaded, by the failure of his collateral heirs, who are themselves 
estopped from attacking such transfer, to plead the discharge in their own defence. 
Such a case is not within the purview of Moyer vs. Dewey, 103 U. S. 101. 


— from the Ninth District Court, Parish of Tensas, Hough, J. 
& 


Wade R. Young for Plaintiffs and Appellants. 


E. D. White, J. W. Montgomery and Steele & Garrett for Detendants 
and Appellees. 


Julius Aroni for the Heirs of Briscoe. 





The opinion of the Court was delivered by 
MANNING, J. The plaintiff Annie is the daughter of James Andrews 
and the widow of John B. Upshur. Her son and only child is eo- 
plaintiff and is of age. 
The defendant Mary is the childless widow of William J. Briscoe, 
and her co-defendants are his nieces and heirs at law, all married. 
The action is based upon this paper-writing ;— 
; STATE OF LOUISIANA, 2 
Parish of Tensas. § 
Know all men by these presents, that I, James Andrews, of said Par- 
ish and State, do nominate, constitute and appoint William J. Briscoe, 
also, of said Parish and State, my true and lawful attorney for me and 
in my name, to pay or caused to be paid, to Aunie M. Andrews the sum 
of $700 annually ; said amount to be paid at the counting-house of 
some commission merchant or at some banking-house in the City of 
New Orleans, in equal, quarterly instalments of $175 each; said com- 
mission or banking-house, to be named and specified before the day of 
payment to the said W. J. Briscoe, and the said Annie M. Andrews, 
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subject to the conditions and restrictions, hereinafter enumerated, viz: 
The payments are to be regularly made as above set forth, according to 
the discretion of the said William J. Briscoe, of the general good con- 
duct of the said Annie M. Andrews, which conduct must, in all respects, 
comport with the character and bearing of a discreet, pradent female. 

The said William J. Briscoe being here present, accepts this appoint- 
ment and trust, and binds himself to carry out the provisions of the 
same, according to its true intent and meaning, and I do further con- 
stitute and appoint the said William J. Briscoe, my attorney in fact, to 
have and receive the sum of $10,000, to he held by him for the beneftt 
of the said Annie M. Andrews, subject to the conditions hereinafter 
enumerated, viz: 

It is understood that the annual payments of $700, as above secured, 
shall be considered as interest upon the said amount of $10,000, and 
First, it is provided that in case the said Annie M. Andrews shall, 
hereafter, marry and leave issue, this amount of $10,000, shall remain 
invested as heretofore in the hands of the said William J. Briscoe, and 
the interest shall continue to be paid as heretofore mentioned; and in 
case of the death of the said Annie M. Andrews, such children, legal 
issue of her, shall become possessed of the above amount of $10,000, 
unconditionally, in fall possession, to be paid by said William J. Bris- 
coe. Second. It is provided, that in case of my death occurring before 
that of the said Annie, the above amount of $10,000, shall be placed 
unconditionally in her hands by the said William J. Briscoe, provided 
ouly she shall have no legal issue. In case, however, she shall at the 
time of my death have a child or children, legal issue of her body, then 
the provision heretofore enumerated, shall be strictly adhered to; and 
Third. It is provided that in case at the death of the said Annie M. 
Andrews without legal issue of her body surviving, then the above 
sum of $10,000, shall revert to me, my heirs or assigns. 


Thus done and signed at St. Joseph in said Parish and State this 
25th of January, 1857, in presence of Geo. W. Williams and Edgar D. 
Farrar, competent witnesses. 

JAMES ANDREWS. 

G. W. WILLIAMS, 

E. D. Farrar. 


And now to these presents, also comes William J. Briscoe, who ac- 
cepts this mandate in all its clauses, and binds himself faithfully to 
carry the same into effect, and the more effectually to secure the faith- 
ful performance of the same, he also binds himself as surety for the 
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said James Andrews, that the within mandate and all the stipulations 
therein contained, shall be well and faithfully executed and that the 
same shall be complied with in all its clauses. Thus done and signed 
at St. Joseph on the 25th day of January, 1857, in presence of G. W. 
Williams and Edgar D. Farrar. 

Witness : W. J. BRISCOE. 

G. W. WILLIAMs, 

E. D. Farrar, 

And at the same time and place, also came the said Annie M. An- 
drews, who hereby declares that she accepts the above in all its parts 
and clauses, ratifying and accepting the appointment of the said Wil- 
liam J. Briscoe, as her trustee, and binding herself to confirm and. 
abide by the above mandate in all its provisions. Thus done and 
signed at St. Joseph on the 26th day of January, 1857, in the presence 
of George W. Williams and Edgar D. Farrar. 

Witnesses: ANNIE M. ANDREWS. 

G. W. WILLIAMS, 

E. D. FARRAR. 


Recorded in book of Wills and Donations. 
Tensas Parish, February 18, 1857. 

The payments of seven hundred dollars were annually made until 
the outbreak of the war between the States, the last regular payment 
in course having been made in January 1861. One other was made af- 
ter the close of the war, viz in April 1867---none since that date. 

James Andrews died in 1860. Briscoe married the defendant Mary 
in 1866, was adjudicated a bankrupt and was discharged in 1868, and 
died in 1880. 

In 1857 when the abeve instrument was executed Mr. Briscoe owned 
a large and valuable plantation with its appurtenances which he had 
successfully cultivated many years. He was rich or had the appear- 
ance of wealth. Neither Andrews nor any other person in Tensas 
could have reason to suppose that this affluence would soon disappear, 
Andrews, pondering how he could best make sure provision for his 
daughter, entrusted Briscoe with the money set apart for her, and died 
before the crash came. 

In October 1865 Briscoe mortgaged his plantation for $8,081.92, a 
compromise of a large ante-bellum debt, and in February 1866 exe- 
cuted another mortgage for fifty thousand dollars to Given, Watts & 
Co. and in April following a third mortgage to C. Fellows for $58,450.16. 
This last mortgage was also for ante-bellum debts, but the Given mort- 
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gage was made to enable him to operate his plantation. He did culti- 
vate it through 1866 and 1867 with the disastrous results that have 
made those years nemorable. 

The year 1868 opened gloomily. Given, Watts, & Co, had made a 
surrender in bankruptcy, but prior thereto, as is asserted, they had 
transferred to Mrs. Mildred Gregory such of Briscoe’s notes as had been 
consumed in his planting operations—three of them of ten thousand 
dollars each. Mrs. Gregory is the mother-in law of Given, and this 
transfer was made, as is charged, to pay her $4,000 that the tirm owed 
her and $15,000 that the firm owed her daughter, Given’s wife. Mrs. 
Gregory sued Briscoe on these notes in January, 1868, and foreclosed 
the mortgage and bought the property in March for twenty thousand 
dollars. In April Briscoe went into bankruptcy with $2000 of assets 
and $150,000 of debts. Briscoe and his wife staid on the place, he 
managing it as usual outwardly but under a power of attorney from 
Mrs. Gregory and with no salary. The supplies were sent in Mrs° 
Gregory’s name by Given, and the advances in like manner, and both 
were charged to the Mound plantation. In November came the next 
event that seems to follow those already narrated inevitably, and which 
one could predict with absolute certainty. 

Briscoe’s wife sued him for separation of property in November. 
She had no estate. She was a house-keeper when Briscoe married her. 
Mrs. Gregory had given her a horse, so she alleged, and her husband 
had sold it for $250 and spent the money, and so she had judgment for 
that sum and for separation—the same oft-enacted farce. 


Then Mrs. Gregory sold Mrs. Briscoe the plantation and all that was 
thereon for $4,517.83 cash and $25,000 credit extending through five 
years. This sale was made one month after the judgment of Mrs. 
Briscoe against her husband, when $250 was the sum total of her 
earthly possessions, and the realization of that was dependent upon 
executing her judgment against a man who had six months before sur- 
rendered everything in bankruptcy and had since been working with- 
out pay. 

The planting operations of that year had been successful. In De- 
cember when this sale was made there were in Given’s hands $9,102.42 
nett proceeds of the cultivation of that year, and which of course 
belonged to Mrs. Gregory if she were the real owner of the property. 
This sum,was transferred after the sale to the credit of Mrs. Briscoe. 
The sale included the growing crop and all things else that had been 
adjudicated to Mrs. Gregory at the sheriff’s sale. 
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The plantation was worked thereafter by Mrs. Briscoe as owner, her 
husband being her “manager” or agent. He died in 1880, This suit 
was instituted in 1881. Its object is to recover a judgment for the 
$10,000 and for each of the unpaid annual instalments, and to make it 
effective against the property, all the acts and doings by and through 
which the title has been finally vested in Mrs. Briscoe are attacked as 
fraudulent simulations, and a decree is prayed declaring the property 
to belong to Briscoe or his succession, and liable for this debt. 


The case has been handled with signal ability by both sides. The 
defences are numerous—each in its turn hotly pressed—and the result 
below was a judgment for the plaintiff’s against the Briscoe heirs for 
$700 annually from January, 1872, dismissing the demand for $10,000 
as in case of non suit as prematurely made, and in favour of Mrs. 
Briscoe rejecting the claim against her and of course recognizing the 
property as hers. 

The preliminary question meeting us at the threshold is the cha- 
racter of the obligation assumed by Briscoe, for if it be not fiduciary in 
the sense of the Congressional statute, his discharge in bankruptey 
released him from compulsory liability for it. 

It would be difficult to find a fuller creation of a trust than is there 
in terms set out. Briscoe is to pay Ann Andrews a fixed sum annually, 
to produce which a larger sum is put in his hands. The payment is 
not to be made unconditionally, but only if Ann’s conduct is discreet 
and prudent, and of that Briscoe is to be the judge. His discretion 
alone controls him. If Ann shall marry and have issue, the trust con- 
tinues, and when she dies her issue shall be unconditional owners of 
the fund, and the trust terminates. If Andrews dies before his daugh- 
ter, she becomes unconditional owner provided she have no issue. If 
she have issue then, the trust remains as before provided. If Ann die 
before her father without issue surviving, the money must be returned 
to Andrews or to his heirs. 

The terms used in Acts of Congress must be construed in the sense 
given them in the common law. They are framed by common-lawyers, 
have force and effect among and upon a people mainly governed by 
the common law, and are interpreted by Courts that expound and 
apply that system. Not a moment’s doubt would be entertained by 
them that the word ‘fiduciary’ in the Bankrupt Act meant primarily 
and par excellence such obligation as was created by Andrews and ac- 
cepted by Briscoe, and therefore the discharge of Briscoe in bank- 
ruptey did not affect his liability for the obligation thus assumed by 
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him. His own conception of the nature of the debt accords with this, 
since he entered it upon his schedule of debts as a ‘ trust.’ 

It is next urged that the settlement made by Andrews for the 
benefit of his daughter contains a substitution and jfidei commissum, 
and therefore cannot be enforced. 


The fund of $10,000 was not,given to the daughter but only the usu- 
fruct thereof. Nor was it given to Briscoe. It was placed in his hands 
with the conditions that he should pay over the fruits of it to the 
daughter if her good conduct merited it, and should pay the fund 
itself to her issue surviving at her death. It was a trust committed to 
his faithful care, the obligation of which he accepted, and promised to 
conform to the conditions imposed, and to carry out the purposes of 
the trustor. For we must not be ‘rightened by names. The first court 
of this State said as early as 1827 that the object of the abolishment 
of substitutions and fidei commissa was well known to be to prevent 
property from being tied up for a length of time in the hands of indi- 
viduals, and placed out of the reach of commerce, and that the framers 
of our Code certainly never contemplated to abolish naked trusts un- 
coupled with an interest which were to be executed immediately. 
Mathurin v. Livaudais, 5 Mart. N. 8. 302. And this was quoted and 
applied in Milne v. Milne, 17 La., 57, and repeatedly since. 


There is no property tied up and put out of commerce by this set- 
tlement of Andrews upon his daughter and her children of a sum of 
money. Groves v. Nutt, 13 Ann. 122; Sue. Michon, 30 Ann. 214. Nor 
has it other indicia of a substitution. It is not sufficient, says Mar- 
cadé, in order to create a substitution, that the donee shall be obliged 
to preserve the thing and to restore it. There must needs be an obli- 
gation to preserve it until his death. Thus snbstitution will not exist 
in a charge imposed upon a donee to preserve the thing given and 
deliver it to Paul at the end of ten years, or whem he shoud become of 
age, or at any time other than the death of the donee. * * * When- 
ever a liberality is made with a charge to restore it at any other time 
than death, it is an ordinary fidei commissum, but not such as the law 
reprobates. 3 Ezxplication du Code Nap. § 463. And he goes on to ex- 
plain that even when the liberality is made with a charge to preserve 
it until the death of the party charged with it, it will not be obnoxious 
if the charge is to transmit it to a determinate person, and especially 
when that person is the heir, for that would not interfere with the 
legal order of succession. Ibid, No. 464. Still further on he argues 
that it is not always a prohibited substitution when the charge is to 
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return the property to the donor, for cest un véritable retour et nonpas 
une substitution. Ibid, No. 694. And in the light of his argument it 
may very well be that the last clause of Andrew’s settlement—the 
condition that he shall receive back from Briscoe this money if his 
daughter shall die without heirs—would not be reprobated. But it is 
not necessary that we should make any ruling on that matter, since 
the event did not occur. That. condition, if reprobated, may be ex- 
cided, leaving all others and the donation’subsisting. Mareadé, No. 694. 


In this and kindred questions the true rule of construction is not to 
give effect to refinements for the purpose of so bending the instrument 
as to bring it within the terms of a prohibition, but rather to give 
effect and potency to its meaning and intent, whether or not the lang- 
uage used is in strict conformity to our own nomenclature. 


The object and intent of Andrews was one that should be encour- 
aged, not reprobated --to provide for his daughter through varying 
circumstances. Had he by any sort of donation given her the usufruet, 
and retained the naked property himself—or given it her for a term 
only or for life—the law would not have nullified it. He has merely in- 
terposed Briscoe, conveying him no interest, but imposing upon him a 
trust to do what is not forbidden by law, and the court must compel 
its execution whenever means are at hand available for the purpose. 


It is obvious there are no means at hand if the transfer of ownership 
of the Mound Plantation to Mrs. Briscoe vests the title absolutely in 
her, but the successive steps by which that was done indicate unmis- 
takeably the scheme, concocted by Given and Briscoe, to foil all other 
creditors of Briscoe save those whom Given chose to use as instru- 
ments to accomplish their purpose—if indeed the persons thus used 
were creditors at all. That Given owed his mother-in-law, Mrs. Gre- 
gory, four thousand dollars we are willing to believe. The alleged 
debt to his wife of fifteen thousand was manufactured for the occasion. 

In order to make the plot effective it was essential that Briscoe 
should not own the plantation when he went into bankruptcy, and it 
was equally necessary that at its sale the nominal purchaser should be 
a tool of Given. The mortgage for fifty thousand dollars made to the 
yiven firm, which did not represent nor secure a dollar of then exist- 
ing debt, afforded the appliance that was needful to effect the transfer. 
The mortgage for fifty-six thousand dollars to Fellows, which was 
primed by the Given mortgage, was emasculated by the division of it 
into sixty notes transferred to different persons, each of whom was 

‘powerless to interfere. No one of them could make the small amount 
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of the note he held a basis for competition at the sale, and combination 
among them was impossible. 

The Given firm had classed Briscoe as an ordinary debtor on their 
schedule in bankruptcy, and Mrs. Gregory as an ordinary creditor. 
The Given mortgage notes were kept in the background. When the 
time for action arrived Mrs. Gregory appeared as the owner of three of 
these notes of ten thousand dollars each, the other two never having 
been used, while at the sale under her executory process, the whole 
mortgage for fifty thousand dollars is still of record. No one would be 
rash enough to bid against the apparent holder of the mortgage, whose 
process had provoked the sale, and no one had an interest that could 
be protected but McLean whose ranking mortgage for $4517.87 alone 
stood in the way. He was quieted, and provision made for his debt as 
we shall see by-and-by. 


Thus armed and equipped Given and Briscoe, under covert of Mrs. 
Gregory, proceeded to the consummation. The Given mortgage was 
foreclosed and Mrs. Gregory bought for twenty thousand dollars. We 
attach no importance to the price, and do not care whether it was a 
fair value or not. The only effect of a higher appraisement and a 
larger bid would have been to increase the sheriff’s commissions. This 
sale was in March 1868. Throughout that year the operations of the 
place went on as before. Briscoe was there directing and guiding as 
befure, but with a complaisance unusual to men who have been stript 
of all they had by that hard hand of the law which never strikes with- 
out evoking an angry growl from its victim, he not only staid and 
“overseed” but did it gratuitously. 


The sale was of all his earthly possessions, even the house fur- 
niture ; for the more sweeping and all-embracing the sheriff’s deed to 
Mrs. Gregory, the less would there be to go on Briscoe’s list of pro- 
perty to be filed in the bankrupt court. And it was filed right on the 
heels of the sale -in the following month, so soon as the sheriff’s deed, 
with its plausible and fair-seeming exterior, was spread on the public 
records to mock and falsify the doubts and surmises of incredulity. 


The supplies sent to the plantation by Given were never thereafter 
marked with Briscoe’s name, nor was the account kept with him. To 
have supposed that Given wonld neglect to make the marking of pork- 
barrels and the heading of his ledger conform to the requirements of 
the new situation, would be an injustice to his fertility of invention, 
and his sense of symmetry. Everything was done to produce veri- 
similitude. And as the year sped by and the gravid earth, gathering 
10 
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its accumulated strength which two years of barrenness had but hus- 
banded, burst its bosom and spread before delighted eyes the rich 
spoils of an abundant harvest, the excellent judgment of Mr. Given 
in advising his mother-in-law to this purchase was vindicated. The 
year closed with a balance of over nine thousand dollars to the credit 
of the plantation, but Mrs. Gregory was so obtuse in perceiving the 
excellence of her bargain that she not only incontinently sold the 
plantation but also transferred all its profits to Mrs. Briscoe so soon as 
the latter could qualify herself for its purchase by a judgment of 
separation of property, which be it remembered obtained no funds for 
her wherewith to buy. The cash payment stipulated at this sale is the 
exact amount of the McLean mortgage above mentioned, and it was 
paid by the proceeds of the cotton raised on the plantation that year. 
It was impossible that this sum should have been Mrs. Briscoe’s under 
any theory except that the plantation was worked in her interest, to 
tide over the time when Mr. Briscoe’s discharge from bankruptey, and 
her judgment of separation of property obtained, she would be in a 
position to take the title. And such was the fact. 

The surplus of over nine thousand dollars was carried to Mrs. Bris- 
coe’s credit precisely as if she had been the owner and cultivator of the 
plantation all the year, it being reduced by the charge of McLean’s 
debt and payment of lawyev’s fees for foreclosing the mortgage upon her 
husband’s plantation. Mrs. Gregory was merely a person interposed to 
hold the title until this skillfully arranged plot could be slowly and 
cautiously worked out. She took the title and passed it to Mrs. Briscoe 
as an automaton, doing what she was bid by Given. She never saw 
the place. She was told doubtless all these formalities were different 
steps needful to realize her money, and Given no doubt thought he was 
doing a good turn to Briscoe by screening from his creditors the fine 
plantation, and doing an equally good turn to his own family by 
. hiding away from his own creditors over twenty thousand dollars for 
his mother in law and wife. The evidence makes patent the scheme to 
defraud Briscoe’s creditors and to secure to Given’s mother in law, or 
through her to his wife, what these plaintiffs in the present suit had 
the best right to. 

From that time, December 1868, to Briscoe’s death in 1880 the plan- 
tation has been in Mrs. Briscoe’s name aad its operations enured osten- 
sibly for her sole benefit, while really it has been Briscoe’s property 
in fact (not so considered by him) and his management, good judgment, 
and skill have enabled him to pay the debt assumed to Mrs. Gregory. 
Now that he is dead, and the trust accepted by him for the daughter of 
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Andrews has terminated, she and her‘son ask for its execution. We 
have said enough to shew that they are entitled to it. Heirs Casanova 
v. Acosta, 1 La. 186; Thibodeaux v. Herpin, 6 Ann. 676; Spurlock v. 
Mainer, 1 Ann. 302; Dennistoun v. Nutt, 2 Ann. 483; Suc. Ames, 33 
Ann. 1331; Friedlander v. Brooks, 35 Ann. 741. 

There remains for consideration what is now the exigible part of the 
trust fund. Prescription is pleaded. It is obvious it will begin to run 
from the time each payment became due unless some cause suspended 
it, or unless from the nature of the obligation prescription will not 
apply at all. 

The primary condition imposed by Andrews and accepted by Briscoe 
was that the fund should remain in the latter’s hand until the several 
events occurred which were to determine the final disposition of it. 
The plaintiff could not have demanded the principal sum until the 
event occurred which should terminate the trust. Provision was made 
for every contingency except the death of the trustee. The principal 
was not payable to the plaintiffs until after the death of Andrews and 
then only in the event of his daughter’s marriage and birth of issue. 
Briscoe’s death made the principal demandable from his succession, but 
the annual payments were demandable as they fell due, still prescrip- 
tion would not begin to run during the continuance of the trust nor 
until there was an unequivocal disavowal of it brought to the knowledge 
of the party entitled to it. 

A payment was made in 1867, and in 1868 Briscoe regarded the rela- 
tion as one of trust and so denominated it on his bankrupt schedule. 


‘In 1872 he offered Mrs. Upshur a compromise, tendering $250 annually 


and $2500 when he was able to pay that sum. This is the first dis- 
claimer of the relation of trustee and marks the point of time when his 
functions as such ceased, and from which prescription may be reckoned. 
Souch. Mut. Ins. Co. v. Pike, 32 Ann. 488. The plea therefore bars re- 
covery of the annual payment beyond ten years and consequently those 
accruing before January 1, 1872 are lost, and so the lower judge ruled, 
allowing interest upon each sum annually due from the day it became 


due. 
The lower court dismissed the demand for the principal sum for 


prematurity. Why premature since Briscoe’s death does not appear. 
If ever there cai come a time when it was proper to demand the sum 
entrusted to him, it was at his death, and no time was lost in prefer- 
ring the claim when that event occurred. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed in these particulars ;—that instead of rejecting the 
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plaintiffs’ demand, the same is maintained, and the sales and convey- 
ances by which Mildred Gregory received title to the Mound plantation 
and its appurtenances from the sheriff, and by which she afterwards con- 
veyed title to Mary E. Briscoe, are annulled, cancelled, and set aside, 
and the property thus conveyed is declared to belong to the succession 
of William J. Briscoe and to be liable to the plaintiffs herein for the 
satisfaction of this judgment. And it is further ordered and decreed 
that the plaintiffs have and recover of the succession of said Briscoe 
seven hundred dollars with five per cent interest thereon from January 
1, 1872, and the same sum with same interest from the first of January 
of each succeeding year until paid, and the further sum of ten thousand 
dollars and costs of this suit, and in other respects that the judgment 
be affirmed. 


On REHEARING. 
FENNER, J. The plaintiff is Annie M. Andrews, now the widow of 
John B. Upshur, and her son and only child, now of age, is co-plaintiff. 
The defendant, Mary, is the childless widow of Wm. J. Briscoe, and 
her co-defendants are his legal heirs. 
The action is based upon the following written instrument: 


JAMES ANDREWS ) STATE OF LOUISIANA, 
TO DONATION , 
ANNIE M. ANDREWS, \ Parish of Tensas. 


Know all men by these presents, that I, James Andrews, of said Par- 
ish and State, do nominate, constitute and appoint William J. Briscoe, 
also, of said Parigh and State, my true and lawful attorney for me and 
in my name, to pay or caused to be paid, to Aunie M. Andrews the sum 
of $700 annually ; said amount to be paid at the counting-house of 
some commission merchant or at some banking-house in the City of 

‘New Orleans, in equal, quarterly instalments of $175 each; said com- 
mission or banking-house, to be named and specified before the day of 
payment to the said W. J. Briscoe, and the said Annie M. Andrews, 
subject to the conditions and restrictions, hereinafter enumerated, viz: 
The payments are to be regularly made as above set forth, according te 
the discretion of the said William J. Briscoe, of the general good con- 
duct of the said Annie M. Andrews, which conduct must, in all respects, 
comport with the character and bearing of a discreet, prudent female. 

The said William J. Briscoe being here present, accepts this appoint- 
ment and trust, and binds himself to carry out the provisions of the 
same, according to its true intent and meaning, and I do further con- 
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stitute and appoint the said William J. Briscoe, my attorney in fact, to 
have and receive the sum of $10,000, to he held by him for the beneftt 
of the said Annie M. Andrews, subject to the conditions hereinafter 
+) 


enumerated, viz: 
It is understood that the annual payments of $700, as above secured, 


- shall be considered as interest upon the said amount of $10,000, and 


First, it is provided that in case the said Annie M. Andrews shall, 
hereafter, marry and leave issue, this amount of $10,000, shall remain 
invested as heretofore in the hands of the said William J. Briscoe, and 
the interest shall continue to be paid as heretofore mentioned; and in 
ease of the death of the said Annie M. Andrews, such children, legal 
issue of her, shall become possessed of the above amount of $10,000, 
unconditionally, in full possession, to be paid by said William J. Bris- 
coe. Second. It is provided, that in case of my death occurring before 
that of the said Annie, the above amount of $10,000, shall be placed 
unconditionally in her hands by the said William J. Briscoe, provided 
only she shall have no legal issue. In case, however, she shall at the 
time of my death have a child or children, legal issue of her body, then 
the provision heretofore enumerated, shall be strictly adhered to; and 
Third. It is provided that in case at the death of the said Annie M. 
Andrews without legal issue of her body surviving, then the above 
sum of $10,000, shall revert to me, my heirs or assigns. 


Thus done and signed at St. Joseph in said Parish and State this 
25th of January, 1857, in presence of Geo. W. Williams and Edgar D. 
Farrar, competent witnesses. 

JAMES ANDREWS. 

G. W. WILLIAMS, 

E. D. FARRAR. 


And now to these presents, also comes William J. Briscoe, who ac- 
cepts this mandate in all its clauses, and binds himself faithfully to 
carry the same into effect, and the more effectually to secure the faith- 
ful performance of the same, he also binds himself as surety for the 
said James Andrews, that the within mandate and all the stipulations 
therein contained, shall be well and faithfully executed and that the 
same shall be complied with in all its clauses. Thus done and signed 
at St. Joseph on the 26th day of January, 1857, in presence of G. W. 
Williams and Edgar D. Farrar. 

Witness: W. J.. BRISCOE. 
G. W. WILLIAMs, 
E. D. FARRAR, 
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And at the same time and place, also came the said Annie M. An- 
drews, who hereby declares that she accepts the above in all its parts 
and clauses, ratifying and accepting the appointment of said Wil- 
liam J. Briscoe, as her trustee, and binding herself to conform and 
abide by the above mandate in all its provisions. Thus done and 
signed at St. Joseph on the 26th day of January, 1857, in the presence 
of George W. Williams and Edgar D. Farrar. 

Witnesses: ANNIE M. ANDREWS. 

G. W. WIL.IAMs, 

E. D. Farrar. 

The objects of the action are: To recover judgment against the 
heirs or succession of Briscoe; to annul the title held Mrs. Briscve to 
the Mound plantation, and to have said plantation declared to belong 
to the succession of Briscoe and to be subject to the satisfaction of the 
claim of plaintiffs. Various defenses are interposed, amongst others a 
plea of Briscoe’s discharge in bankruptcy. 


Since the rendition of our original opinion and decree herein, the 
Supreme Court of the United States has rendered its decision in the 
case of Hennequin vs. Clews, reported in 111 U.S. Reports, p. 680, 
which has altered our conclusions as to the effect of the discharge in 

_ bankruptcy. 

Since the adoption of the Bankrupt Act of 1867, the State courts 
and the inferior Federal courts, have been divided upon the question 
as to the effect and true meaning of the 33rd Section of said act, which 
declares that ‘‘no debt created by the fraud or embezzlement of the 
bankrupt, or by his defalcation as a public officer, or while acting in 
any other fiduciary character, shall be discharged under this act.” 

A similar clause in the earlier Bankrupt Act of 1841, though couched 
in different verbiage, had been construed to apply only to technical 
trusts, such as those of public officers, executors, administrators, 
guardians and trustees, and not to include the implied trusts resulting 
from the relations of agents, factors, commission merchants, etc. 
Chapman vs. Forsyth, 2 How., 202. 


Some courts have taken the view, that the same limitations were ap- 
plicable to the terms “ fiduciary character” as used in the Act of 1867; 
while others, including this Court, have held that the language of the 
latter act, being conceived in broader terms, embraced agents, factors, 
etc., as persons “acting in a'fiduciary character,” within the meaning 
of the law. 
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This vexed question has now been definitely and authoritatively set- 
tled by the Supreme Court of the United States, in the recent decision 
referred to, which holds, in the sense of Chapman vs. Forsyth, that the 
terms only apply to technical trusts. 

Thus the decisions of this Court in the cases of Benning vs. Bleak- 
ley, 27 Ann., 257 and Desobry vs. Téte, 31 Ann., 809, besides others, 
have been overruled by the Supreme Court of the United States, and, 
the question being purely federal, we must henceforth adopt the view 
of the latter tripunal. 

We are now satisfied that, acting under onr former jurisprudence, 
we gave too much weight to the agency declared in the instrument 
upon which this suit-was brought as affecting the questiomof Briscoe’s 
fiduciary character, whereas, under the decision just referred to, it is 
entitled to no weight whatever. 

Nor is the term trust,.as used in the instrument of greater weight ; 
for the question, after all, is not whether the transaction is called a 
trust, but whether it is a trust within the meaning of the bankrupt act. 
Suppose an instrument of this kind to be presented: ‘‘ This witnesseth 
that A has this day delivere | to B $10,000 in cash, upon the trust that 
he is to pay A interest thereon at the rate of seven per cent per annum, 
on the first day of January of each current year, and at the end of five 
years is to return to A the said sum of 10,000.” Would anyone con- 
tend that such an instrument created a trust within the meaning of the 
bankrupt act, or was evidence of anything but an ordinary contract 
of loan? 

Now a close analysis of the instrument here sued on reveals the fol- 
lowing essential elements: That Andrews delivered to Briscoe $10,000, 
for which Briscoe obligated himself to pay seven per cent interest an- 
nually. This interest was to be paid to Annie M. Andrews, during her 
life or that of Briscoe, with the discretion, however, of withholding it 
from her in case of her improper deportment. But the obligation to 
pay the interest, was, nevertheless, absolute and unconditional, and if 
he judged Annie M. Andrews unworthy} to receive it, it would have re- 
mained as a debt due to the ultimate beneficiary of the capital. This 
is apparent from the absence of any indication of a purpose to let Bris- 
coe have the use of money without interest, and from the incongruity 
of construing otherwise the discretion confided to him of judging of 
her worthiness to receive it; for, if by deciding against the propriety of 
her conduct, he could‘absolve himself from the obligation of paying the 
interest at all, it would create an antagonism between his duty and his 
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interest, which could find no support in a rational interpretation of the 
writing. Therefore, we say, he was absolutely and unconditionally 
bound to pay interest on the money as long ashe held it. This, un- 
questionably, implied the right to use the money and to use it as his 
own ; for no authority is given to make particular investments of it for 
account of the beneficiary, and such investments would have been at 
his own exclusive risk ; and, if unfortunate, however prudently made, 
they would have furnished him no excuse for non-payment of either 
principal or interest. It imposed the further obligation of returning 
the $10,000 (together, as we have shown, with any unpaid interest) to 
the beneficiary named, or to Briscoe or his heirs or assigns, in certain 
definite contingencies named and not necessary here to detail. Such is 
the plain import of the provisions of this so-called “trust.” 


In the language of the Supreme Court of the United States: “if the 
act embrace such a debt, it will be difficult to limit its application. It 
must include all debts arising from agencies; and indeed, all cases 
where the law implies an obligation from the trust imposed in the 
debtor. Such a construction would have left but few debts on which 
the law could operate. In almost all the commercial transactions of 
the country, confidence is reposed in the punctuality and integrity of the 
debtor, and a violation of these is, in a commercial sense, a disregard 
of a trust. But this is not the relation spoken of in the act.” Chap- 
man vs. Forsyth, 2 How. 208. Such is precisely the character of the 
trust reposed in Briscoe—a trust simply in his “ punctuality” and “in- 
tegrity "—the same trust which lies at the base of every agency and of 
every loan or other credit. The fact that this trust is expressed in this 
instrument adds nothing to its nature, force, or effect. Had not the 
word “trust” been used, it would, nevertheless, have been implied in 
identical measure and strength. 


.The Supreme Court has held that a commission merchant who has 
made away with goods consigned to him by his customer, and failed to 
account for the proceeds, or a pledgee who has disposed of collaterals 
and failed to produce or account for them when his debt is paid, are 
not exempted from discharge under the terms of the act. See cases above 
cited, and also Neal vs. Clark, 95 U. 8.704; Wolf vs. Stix, 99 U.S. 1. 
It would be a mockery of reason to hold such debts subject to discharge, 
and exclude such an one as that of Briscoe. The commission merchant 
and pledgee, above alluded to, had committed acts of positive 
fraud and turpitude, punishable under the criminal statutes of this 
State. What has Briscoe done? He merely ventured the money 
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confided to him, as he had the right to do, and lost it as he ran the 
inevitable risk of doing. In failing to pay according to the obligation 
assumed, in the language of the U.S. Supreme Court, “he is not re- 
‘ garded as guilty of a breach of trust, but only of a breach of contract.” 


Indeed, considering the language of the act, which refers only to 
“debts created while acting in a fiduciary character,” we incline to adopt 
the opinion of the Supreme Court of Massachusetts, “that the phrase 
implies a fiduciary relation existing previously to, or independent of, 
the particular transaction from which the debt arose.” Cronan vs. Cut- 
ting, 104 Mass. 246. This would entirely exclude Briscoe’s case, because 
all his obligations arose out of the very transaction which gave rise to 
the trust. 

But, under every aspect of thé case, considering the authoritative 
construction now placed upon the act, we conclude that Briscoe’s debt 
was discharged by the bankruptcy. 

It is urged, however, that, as the discharge in bankruptcy is not 
pleaded by the heirs of Briscoe, but only by his widow, whose title to 
the property sought to be subjected to the debt is herein attacked as a 
fraudulent simulation, the latter is not entitled to the benefit of such 
diseharge which is personal to the bankrupt. The plaintiffs, in sup- 
port of this proposition, rely upon the case of Moyer vs. Dewey, 103 U.S. 
301. That case is differenced from this by two distinctions which de- 
stroy its application, viz: 1. The transfer of the property there at- 
tacked took place prior to the bankruptcy, while that here assailed 
arose subsequently thereto, so far as Mrs. Briscoe is concerned ; 2. 
Judgments had been rendered against the debtor in that case subse- 
quently to the bankruptcy although founded on debts existing prior to 
his discharge. ; 


Thus the attacking creditors, in that case, were unquestioned cred- 
itors at the date of the transfer, and they remained creditors by subse- 
quent judgment at the date of their suit. But here the transfer to Mrs. 
Briscoe took place after the discharge in bankruptcy at a time when 
the debts here sued on were barred and without revival by subsequent 
judgment. As we have held in the case of Scott vs. Castleman, decided 
this day, the heirs weve estopped from attacking Mrs. Briscoe’s title in 
their own right. We cannot admit that, by simply omitting to plead 
the discharge of their ancestor, they can turn loose upon Mrs. Briscoe 
the creditors of their ancestor, whose debts were barred at the time 
when she acquired her title. Mrs. Briscoe, deriving her title, as is al- 
leged, from Briscoe, is entitled to the full benefit of the position in 
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which he stood at the date of transfer and to all the defenses resulting 
therefrom. She cannot be deprived of the benefit of his discharge in 
bankruptcy by the failure of his heirs to plead it, but is entitled to 
plead such discharge in her own defense. 

This dispenses us from the necessity of reviewing our former decision 
on the merits of this controversy, and we content ourselves with the 
remark that all that was there said may be considered as not having 
been said. 

The heirs who are sued as representatives of the succession of Bris- 
coe, having failed to plead the discharge in bankruptcy, the personal 
judgment against the succession must stand, which, however, we under- 
stand to be of no moment, as its execution is restricted to the property 
ot the succession which consists of nulla bona. And this, doubtless, is 
the reason why the plea has been omitted. 

It is, therefore, ordered, adjudged, and decreed, that our former de- 
cree herein be revoked and set aside; and it is now ordered, adjudged, 
and decreed, that the judgment appealed from be amended so as to con- 
demn the succession of Briscoe to pay to plaintiffs the sum of seven . 
hundred dollars with five per cent interest from January 1, 1872, and 
the same sum with like interest for each succeeding year, and the fur- 
ther sum of ten thousand dollars and costs of suit; and that, in all 
other respects, including the limitations on said moneyed judgment, 
the same be now affirmed, plaintiffs and appellants to pay costs of this 
appeal. 

On REHEAKING. 

MANNING, J. As the organ of the court in Desobry v. Tete, 31 Ann. 
319, after reciting the conflicting decisions of the State and’ U. S. Circuit 
courts upon the interpretation of the Bankrupt Act touching the dis- 
charge of fiduciary obligations, I said—‘the words ‘ while acting in 
any fiduciary capacity,’ employed in the act of 1867, will be construed 
in each State with reference to its own legislation, and the present con- 
trariety of opinion will doubtless continue until a decision of the U.S. 
Supreme Court shall bave definitively settled their interpretation.” 

Since the first opinion in this case was rendered in May of last year 
that court has definitely settled the interpretation of those words in the 
decision cited in the opinion just read. It is a federal question, and I 
accept the determination of it as binding. ’ 

But I have not the shadow of a doubt that the scheme for placing 
the title of this property in Mrs. Briscoe was concocted and carried 
out as detailed in the opinion I read on the first hearing of this case, 
and I can only deplore that the arm of the law which ought to be 
strong enough to shatter such schemes is made powerless by the shield 

~thus imposed for their protection. 
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‘No. 9381. 
Mrs. Cora ©. SEWALL ET AL. VS. Mrs. PENELOPE L. HEBERT ET AL. 


Minors who have attained their majority, or been fully emancipated, and who intervene in 
an act of mortgage by one who encumbers property once belonging to the succession in 
which they were heirs, and who therein waive a rank to which they might be entitled 
for the payment of their share in the partition of the same property, are estopped from 
afterwards contesting, either the validity of the partition proceedings, or the title of the 
first adjudicatee, or of subsequent purchasers, particularly of the vendees who have ac- 

quired since the date of the mortgage act containing their ratification. 

The prescription of five years bars an action to rescind a partition. The prescription runs 
from the majority of minors becoming of age, or from their full emancipation, which re- 
lieves them of disabilities which attach to minors. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
iX Talbot, J. 


Alex. Hébert for Plaintiffs and Appellants. 


David N. Barrow for Defendant and’ Appellee. 
Sam’l Matthews for H. Baldwin. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The plaintiffs sue to annul a partition made during 
their minority, of a plantation known as the Home Place, in Iberville 
parish. They also, claim the nullity of the subsequent transfers of the 
property. They bring in all necessary parties. 

They base their actien on the ground that the proceedings were ille- 
gal and fraudulent, and that they have sustained injury. 

The main defense, which avails all the defendants, is, that the plain- 
tiffs, since their majority and emancipation, have, by public act, rati- 
fied the partition and the subsequent transfers of the property and are 
thus estopped from contesting the title which the present owner has 
since acquired to it. The plaintiffs are also met with the plea of the 
prescription of five years, in bar t» the action in rescision. 

The record shows that the plantation was adjudicated at the partition 
sale on May 6, 1871, for $50,000 to Gov. Hebert, plaintiffs’ father; that 
he afterwards sold it on terms to F. J. Montijo, who, on failure to pay, 
was expropriated judicially—Mrs. Penelope Hébert becoming the adju- 
dicatee ; that in an act of mortgage by her, in favor of Chism & Boyd, 
on February 10, 1877, which recites the provenance of the plantation, 
the plaintiffs intervened and waived in their favor the preference and 
priority which they had as security for the payment of the amount due 
them from the partition and mentioned in the certificate of mortgage 
annexed to the act, and recited therein, and which was of $2,808.10. 
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The plantation was afterwards, that is, on April 28, 1882, sold by 
Mrs. Hébert to Henry Baldwin, the present owner. This purchaser had 
a right to believe in the state of facts as disclosed by the.act of mort- 
gage, and to act upon the representations made therein by the plain- 
tiffs. The defense of estoppel is therefore well founded. R.C. C. 2272. 

The plea of prescription set up, is also an effectual bar to plain- 
tiffs’ recovery. More than five years had elapsed at the institution of 
this suit, since the majority of one of the plaintiffs and the full eman- 
cipation of the other. 

Mrs. Sewall was born on the 16th of December, 1851, and became of 
age December 16, 1872. Mrs. Proctor was fully emancipated on Jan- 
uary 10, 1876, by the judgment of a competent court. 

In 36 Ann. 250, this court held, in an action by Mrs. Proctor against 
her tutor, that the prescription of four years pleaded against it began 
to run, not from her majority, byt from the date of her emancipation. 

The present suit was brought on August 25, 1882. The action in 
rescision of the partition was then barred by the prescription of five 
on the 17th of December, 1877, as to Mrs. Sewall, on the 11th of January, 
1881, as to Mrs. Proctor. R. C. C. 3542. 

Judgment. affirmed with costs. 








No. 9365. 
W. J. McGEENAN ET AL, vs. E. A. BuRKE, TREASURER. 

The amendment of 1884 to Art. 130 of the Constitution did not destroy the old, or create new, 
district courts for the Parish of Orleans, but merely altered the jurisdiction of the exist- 
ing ceurts 

The amendment to Art 146 of the Constitution only relieved the judicial expense fund from 
contribution to future criminal expenses. it granted a preference on said fund in favor 
of the officers named therein over all future charges on the fund; but it did not operate 
retroactively to destroy the valid, vested rights of prior legal warrant holders. 

PPEAL from the Seventeenth District Court, Parish of East Baton 


Rouge. Burgess, J. 


B. R. Forman for Plaintiffs and Appellants. 
Miller & Finney for Intervenor and Appellee. 
F. L. Richardson on the same side. 
The opinion of the Court was delivered by 
FENNER, J. Art. 145 of the Constitution of 1879 required the Gen- 
eral Assembly to,enact a fee-bill for the clerks of courts, civil and 
~ eriminal sheriffs, constables, register of conveyances, and recorder of 
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mortgages of the Parish of Orleans; and also to make provision for the 
collection of such fees directly by the State, instead of by said officers 
themselves, through the medium of “a system of stamps or stamped 
paper,” to be bought from the State and to be used in payment of the 


fees. 

Art. 146 directed that the sums realized from the sale of said stamps 
‘shall be set aside and held as a special fund, ont of which shall be 
paid by preference the judicial expenses of the parish of Orleans;” and 
further prohibited the payment by the State of any such expenses ‘‘ex- 
cept from the special fund provided for by this article, and any such 
appropriation made contrary to this provision shall be null and void.” 

These articles were carried into operation by appropriate legislation. 
The fund proved insufficient to meet the charges upon it, and competi- 
tion arose between the various claimants thereon. See Arnaud vs. Treas- 
urer. 34 Ann. 548. By Act No. 17 of 1882, the General Assembly put 
an end to such disputes by providing for the payment of all warrants 
against the fund in rotation of months and in order of date. 


Recognizing the inadequacy of the fund to meet “all the judicial ex- 
penses of the parish of Orleans” as contemplated by Art. 146, the leg- 
islature took steps to relieve it from the payment of the expenses of 
the criminal courts. To this end it adopted Act 113 of 1882, proposing 
an amendment to Art. 146 of the Constitution, in the following form, 
viz: ** That Art. 146 of the Constitution be amended so as to read as 
follows: All fees and charges fixed by law for the various civil courts 
of the parish of Orleans and for the register of conveyances and re- 
corder of mortgages of said parish shall enure to the State, and all 
sums realized therefrom shall be set aside and held as a special fund, 
out of which shall be paid by preference the expenses of the clerk of the 
Civil District Court, the clerks of the city courts, the register of convey- 
ances, and the recorder of mortgages of the parish of Orleans, provided 
that the State shall never make any payment to any sheriff, clerk, ete.,” 
following the words of the original article. 

A critical comparison of the amendment with the original article will 
show that the only change consists in substituting for the general 


words “ judicial expenses, ” which included expenses of criminal courts, 
the words italicized in our quotation enumerating the particular officers 


and excluding those of the criminal courts. 


This amendment was submitted to, and adopted by, the people, at 
the general election of 1884. 
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At the moment of its promulgation, under the administration of the 
fund in accordance with existing laws, there were outstanding a large 
number of unpaid warrants for past fees and services, which, by the 
express terms of Act 17 of 1882, were entitled to be paid out of the 
fund in rotation of months and in order of date, and hence by prefer- 
ence over all warrants of a later date. 

By Act No.—of 1882, the General Assembly proposed another 
amendment to Art. 130 of the Constitution, establishing the district 
courts for the parish of Orleans in similar form, to-wit: ‘“‘ That Article 
130 of the Constitution be amended so as to read as follows;.” re- 
peating the original article with certain changes in the jurisdiction 
of the courts. This amendment was also adopted by the people at the 
election of 1884. 

The treasurer of the State, charged with the custody and disburse- 
ment of the judicial expense fund, did not conceive that these amend- 
ments affected his duties as prescribed by Act 17 of 1882, and continued 
to pay all warrants which had been lawtully drawn against it from the 
fund as it accumulated, in rotation of months and in order of date, with- 
out regard to the fact that they had been drawn prior to the date of 
said amendments. The present suit is brought by the officers named 
in the amendment to Art. 146, as the future preferred beneficiaries of 
the fund, and who hold warrants drawn subsequently to the promulga- 
tion of the amenements. Its object is to restrain the treasurer from 
paying prior drawn warrants, and to compel him to pay those actually 
held, or hereafter accruing to them, by preference, out of the funds 
arising from the sale of stamps after the promulgation of said amend- 
ments. 

They assume that the effect of the amendment to Art. 130 was to wipe 
out the old, and to create a new, civil district court for the parish of 
Orleans; that the effect of the amendment to Art. 146 was to establish 
an absolute preference on the judicial expense fund, in favor of the of- 
ficers of such new court and of their fellow-beneficiaries therein named, 
over the outstanding warrants ip favor of the officers of the defunct 
court as well as those for prior criminal expenses. 

We cannot admit that any such effects were intended or produced by 
the amendments. 

So far as the amendment to Article 130 is concerned, we concur in the 
construction thereof evidently adopted by both the executive and legis- 
lative branches of the Government, under which the continued existence 
of the district court for the parish of Orleans, as originally established 
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by the Constitution of 1879, has been recognized, and the judges 
thereof, whose terms had not expired, have been maintained in office. 
The only effect intended or operated by the amendment was the change 
of jurisdiction therein prescribed. Therefore, the officers of that court, 
prior to the amendment to Art. 146, are as fully included within its 
terms as the present complainants. 

So far as the latter amendment is concerned, we are clear that its 
only intention and effect were to relieve the fund from subjection to fu- 
. ture criminal expenses. 

The stamp system and the judicial expense fund were established by 
Articles 145 and 146 of the Constitution, and they continue, to-day, the 
same system and the same fund, originally provided, unaffected by the 
amendment to the latter article, except as to the charges hereafter affect- 
ing them. When this amendment was adopted the warrants then out- 
standing had a legal and valid right to be paid out of the accumula- 
tions of said fund in rotation of months and by preference over all 
warrants of later date. 

When that amendment declared that the “expenses of the clerks” 
and other officers therein named, “ shall be paid by preference ” out of 
said fund, it established a perfectly valid preference in their favor over 
future charges, of whatever nature, on said fund. But it did not divest 
or destroy existing prior preferences established by law, and vested in 
the then warrant holders. 

No cunning of dialectics can evade the self-evident proposition that 
to give the amendment an interpretation destroying such vested rights 
would be to give it a retroactive effect. 

We decline to follow counsel into the discussion of the power of the 
State, by constitutional provision, to pass retroactive laws and to divest 
vested rights. Such questions do not arise in this case. We rest our 
decision on the’salutary and universal rule, recognized in all systems 
of law, that no statute or constitutional provision is to be construed as 
designed to destroy or affect vested rights, however broad the general 
terms used, unless such intention is unequivocally expressed or neces- 
sarily implied from the very nature of the provision. Potter’s Dwar- 
ris, p. 162; Cooley Const. Lim. pp. 62, 370; Civil Code, Art. 8; Const. 
1879, Art. 125. There could hardly arise a case in which we could ap- 
ply this rule more readily; for is would be difficult to express too 
strongly the positive certainty we feel that it enforces the legislative 
intent. The arguments on the other side are based upon a subordina- 
tion of the substance and object of the constitutional amendment to its 
mere form. 

Judgment affirmed. 
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Meyer vs. Weil. 
No. 9371. 


JOSEPH MEYER vs. Simon WEIC. 


An obligation containing the words: ‘This is to certify that I am to pay,” etc., isan un- 
conditional promise to pay money or a promissory note. 

Suits brought on unconditional obligations to pay money, must be tried without a jury, 
unless the defendant pleads want of consideration, or sets up a reconventional demand, 
and makes oath to the truth of the allegations of his defense. 

In such suits, and in the absence of such oath to such defenses, the court is right in 
striking the case from the jury docket and in passing upon it itself 

> cae from the Fifteenth District Court, Parish of West Feliciana, 
Yoist, J. , 


Wickliffe & Fisher and S. C. MceLawrason tor Plaintiff and Appellee. 

W. W. & H. C. Leake for Defendant and Appellant. 

The opinion of the Court was delivered by 

Bermupez, C.J. This suit is brought on the following written ob- 
ligation : 
‘¢ $3,000.00. 

‘Bayou Sara, La,, February 24, 1883. 

“This is to certify that I am to pay to Joseph Meyer, the sum of 
three thousand dollars, an the first day of February, 1884, said sum 
being agreed upon as per contract signed before C. W. Barrow, clerk, 
this day, and being his interest in the property of the store of Simon 


Weil, upper store. 
(Signed) Simon WEIL.” 


The defense is failure of consideration. On an averment of injury, 
inflicted on him by the plaintiff, in his business, the defendant claims 
five thousand dollars in reconvention, praying for a trial by jury. 

On the day of trial, plaintiff moved to have the case transferred 
from the jury to the court docket, on the ground that the obligation 
sued on is unconditional, and that the defense is not verified by affidavit. 

The court sustained the motion and the defendant reserved a bill. 

On the merits, the court rendered judgment for plaintiff, non- 
suiting defendant on his reconventional demand. Defendant appeals. 

ON THE BILL. ° 

The word “ promise” is not sacramental in a promissory note. No 
particular form is required by law. It is enough if the note contain a 
legal promise for the certain payment of a specitied sum, and, that the 
maker and payee be designated with sufficient certainty. 
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The language used in this case, is precise, positive, peremptory. It is 


of, at least, equivalent force and similar meaning. It is rather em- 
phatie. It certifies that the maker is to pay, that is, must and shall pay. 
It clearly meets all legal exigencies in that respeet, and makes the in- 
strument an unconditional obligation to pay. Parsons on Prom. Notes. 
Vol. 1, pp. 14, 21, 23: Daniels on Negot. Instr., Vol. 1, p. 32, sec. 36; 
p. 91, see. 104, Boyle on Bills, 8; Chitty on Bills, 130; Story on Notes, 
1,14; 22 Ann. 28, 180, 452; 21 Ann. 121; 15 Ann. 143. 

It is true that the contract mentioned in the note forms part of it. 
in as much as reference is made to it in the instrument; but, it was 
not necessary for the plaintiff, in the absence of any ambiguity, to 
have produced it, as it only states the consideration. He nevertheless 
did so. It was referred to for the purpose of showing that the note 
was issued in furtherance of it. The note states that the consideration 
of the $3000, which the drawer certifies he was to pay to the plaintiff, 
was his interest in the property of a certain store. 

The contract is in the record. It does not set forth that payment of 
the note sued on is to be made dependent on any contingency what- 
ever. It is altogether reticent on that subject. 

The defendant says that the condition affixed to the payment was 
that plaintiff would carry out his obligations under the contract, and 
‘that, as the plaintiff has violated them and inflicted damage on him, he 
cannot recover, 

We have failed to discover any such understanding or provision in 
the contract, which is a compromise of a pending suit, and, therefore, 
conclude that the obligation sued on is an unconditional one, therefore 
a’ promissory note. 

The preliminary decision of this question, the character of the obli- 
gation, was necessary to pass upon the correctness of the ruling of the 
district judge, transferring the case from the jury to the court docket. 

The Code of Practice, 494, provides: That suits brought on un- 
conditional obligations to pay money, shall be tried without a jury, 
unless the defendant shall plead, that it issued without consideration, 
or set up compensation, or reconvention, and makes oath to the alle- 
gations of the plea or answer. 


The defendant has not complied with this exigency of the law. He 
should have sworn to the averments of his defense. 

The district judge therefore ruled correctly by striking the case from 
the jury docket and trying the same himself. 


ML 
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ON THE MERITs. 

The note and the contract establish plaintiff’s demand. 

The evidence, under the reconventional demand for remote and 
supposititious damages, has failed to satisfy us, as it did the district 
judge, that, as charged, the plaintiff had interfered with the defendant’s 
business by deterring others from dealing with him. The plaintiff in 


reconvention was properly non suited. 


Judgment affirmed with costs. 


No. 9397. 
NICHOLAS SOULIER vs. E. J. BENKER, SHERIFF, ET AL. 


Where a mortgage has been given for the loan of money by two co-proprietors of land, and 
one afterwards buys the other's undivided half of it, he cannot successtully set upa 
right of homestead upon the land against or in derogation of the mortgage. 

And this the more when he has assumed the payment of his co-owner’s half of the mortgage- 
note as a part of the purchase price. since the homestead-right is not pleadable against 


the vendor's lien. 

The debtor must exercise his right of selecting the newspaper in which the sale of his pro- 
perty is to be advertised when notice of seizure is given him or before advertisement is 
made. The sheriff has not to hunt him to ascertain his wishes. 


PPEAL from the Fifteenth District Court, Parish of Pointe Coupée. 
4. Young, J. 


Semple d& Bouanchaud for Plaintiff and Appellant. 
Hewes & Parlange, Frank D. Chrétien and Albert Voorhies for De- 
fendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J. This is a claim of homestead against a mortgage 
creditor. 

The plaintiff Soulier and one Wolff became the joint owners of a 
tract of land in Pointe Coupée by purchase at a sheriff's sale. They 
never separated their interests but held it in indivision, and in 1873 
mortgaged it to P. S. Wiltz to secure a loan of $1,150. 

In January 1876 Judge DeBlane acquired this note by transfer from 
Wiltz, and in May following Wolff sold his undivided-half of the land 
to Soulier, the price being Soulier’s assumption of the payment of the 
entire mortgage-note and several hundred dollars besides. Some years 
passed and no payment was made. Proceedings were then taken to 
foreclose the mortgage and were met by this injunction asserting a 

~ homestead upon the land. 
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The plaintiff fulfills all the conditions, is the head of a dependent 
family, ete. and the land is but one hundred and twenty arpents worth 
about $1,500, so that the sole question is whether his acquisition of his 
co-owner’s interest, by which he has become owner in severalty of the 
land, enables him to plead the right of homestead against his creditor’s 
mortgage. . 

Since-Henderson v. Hoy, 26 Ann. 156, it has been accepted law that 
land held in indivision was not subject to the right of homestead of 
any of the co-proprietors. Brannin v. Womble, 32 Ann. 805, extended 
the doctrine to its legitimate result and established the principle that 
a mortgage given by one proprietor, or owner of an undivided part, of 
land is not affected by the mortgagor’s acquisition of the remaining 
part quoad the homestead-rights, and that this latter cannot be set up 
against or in derogation of the mortgage given by the part proprietor. 
As he could not set up a claim of homestead upon the land while he 
held it jointly with another in indivision, he cannot acquire the home- 
stead-right by buying the outstanding interests on the land. 


This case is stronger. The two owners of the land borrowed money 
and executed their solidary note and a mortgage upon the whole land. 
One of them cannot by acquiring the interest of his co-proprietor set 
up a right of homestead against the mortgage given by both. 

Besides, the assumption of payment of the entire mortgage note 
was a part of the purchase price of Wolff’s half of the land, and is 
another reason why the plaintiff’s claim cannot prevail. The right of 
homestead is not pleadable against the vendor’s lien. 

An additional ground of the injunction is that the debtor was not 
given opportunity to select the newspaper in which the sale of his 
property was to be advertised. He had the opportunity when notice 
of the seizure was given him. It was for him to avail himself of it. 
The sheriff has not to hunt the debtor to learn from him what news- 
paper he will indicate to advertise in. 

The lower court dissolved the injunction without damages, and an 
amendment is asked for the allowance of them as prayed in the ori- 
ginal answer. The decision in Brannin v. Womble has been made 
long enough for parties to be advised of it, and we shall allow the at- 
torneys fees as established by evidence. 

It is therefore ordered and decreed that the judgment of the lower 
court be amended by inserting therein that the defendants have and 
recover of the plaintiff and the surety on his injunction-bond in solido 
one hundred and fifty dollars, the plaintiff paying costs in both courts. 
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No. 9396. 
N. GREGG ET AL. VS. LEE & Co. ET ALS. 


A sale of a stock of goods in block with the adjuncts of a country-store wholly on credit 
and without security to an impecunious buyer has the appearance of a simulation, and 
when the seller has no property left and is largely insolvent, fraud is established and the 
sale will be annulled at the suit of the seller's creditors. 


, PPEAL from the Eleventh District Court, Parish of Natchitoches. 
iE Pierson, J. 
‘ Watkins, Scarborough, & Carver, and Jack & Dismukes tor Plaintiffs 


and Appellees. 
J. F. Smith, Ponder & Porter, and A. V. Carter for Defendants and 


Appellants. 


The opinion of the Court was delivered by 

ManninG, J. The plaintiffs are thirty tive different commercial 
firms who had instituted separate suits against Lee & Co. for the sums 
respectively due them and hadeach obtained judgment thereon. These 
suits were provoked apparently by a pretended sale of Lee & Co. of 
their stock of goods (they were merchants at Robeline a railway station 
in Natchitoches Parish) made in block to one Warner together with all 
the accessories of the establishment such as waggons, buggies, hacks. 
three horses ete. The lots in the village of Robeline were also sold 
and houses thereon, some to Warner, others to a Doctor living in Texas 
who was brother-in-law to Johnson and Arnold members of the firm of 
Lee & Co. and all were recorded on October 2, 1884. The several suits 
followed immediately. 

All these judgment-creditors bring the present action to annul this 
sale declaring it simulated and made expressly to defraud them, and 
alleging that Lee & Co. and the individuals composing that firm have 
thus denuded themselves of their entire property. The price of the 
sale was nine thousand dollars, all on credit, four notes having been 
given therefor due in 1885 and 1886. The plaintiffs obtained an injune- 
tion also forbidding the sale or removal of the personal property. 

The testimony in support of the piaintiffs’ charges is so complete that 
the lower judge had no hesitation in giving them a judgment, and we 
have none in affirming it. 

Two experts were appointed to examine the books of Lee & Co. who 
have done their work very well, and they report that the first ledger 

~shews liabilities amounting to over thirty seven thousand dollars while 
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the assets are less than five thousand. The second ledger shews liabil- 
ities for over sixteen thousand dollars and assets over ten thousand, so 
that the defendant firm were insolvent at the time of the sale. Indeed 
the members do not pretend otherwise, and two of them as witnesses 
swear that neither of the parties had any property left. The sale in- 
cluded all their possessions, but the experts report they can find no 
trace in the books of eleven hundred and fifty bales of cotton shipped 
by the firm to various parties between September 1, 1883 and October 
1884. What these parties have done with the proceeds of sale of this 
cotton cannot be ascertained from the books, although the fact that 
they did ship that quantity is manifest from them, and this of itself is 
a badge of fraud. The aggregate of the plaintiffs’ judgments is over 
twenty-five thousand dollars. 

We shall not give even a resume of the evidence, every part of which 
tended to the same conclusion. The defendants had nothing to offer 
that could for an instant weaken its force. They seem not to have 
known that transactions such as this could be torn to pieces in a court 
of justice and their rottenness exposed to view. One of them said that 
nearly the whole of the first note had been paid by the purchaser of 
the stock of goods and he had no reason to believe the others would 
not be, while the testimony of this purchaser shews that he was cogni- 
sant of the whole scheme of fraud and lent himself to its consumma- 


tion. 


Judgment affirmed. 


No. 9304, 
THE StTaTE OF LovIsIANA vs. Foster CHASE, JR 


Act 54 of the General Assembly of 1868 detines the qualifications of jurors throughout the 
State, and provides for the selection of competent and intelligent jurors. 

There is no conflict between this Act and Act 98 of the same year. The latter Act by re- 
quiring the commissioners to draw the names of one thousand persons from those quali- 
fied to register as voters, from which to select competent jurors. does not thereby 
determine that such persons entitled to register are competent jurors. They must be 
guided by Act 54 1n determining the question of competency. 

The jurors must be, under Art. 116 of the Constitution and the Act 54, intelligent persons, 
and itis not an improper or illegal discretion on the part of the Jury Commissioners, 
under certain conditions, to determine the question of intelligence of a juror by his 
ability to read and write, not asan exclusive test, but as one of the means to such end. 

It is not every error on the part of the trial judge that will suffice to set aside a verdict. It 
must be so serious as to justify the belief that the accused was prejudiced thereby, and 


but for such error, a different result might have been reached in the trial 


- 
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PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


M. J. Cunningham, Attorney General and Lionel Adams, District 
Attorney for the State, Appellee. 


Henry C. Castellanos for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of the murder of Marie 
Louise Prevost, and appeals from a death sentence pronounced in 
accordance with the unqualified verdict of the jury. 

Through his counsel he complains that the trial judge erred in over- 
ruling his challenge to the array of the grand and petit jury, and in 
refusing to give the jury, by whom he was tried, a special charge re- 
quested by his counsel, except with an amendment thereto, to which 
he objected. 

1. The challenge was based sulstantially upon the averment that 
the venire from which the jury was drawn, was not selected at large 
by the Jury Commissioners impartially from the citizens of the parish 
of Orleans, having the qualifications to register as voters, as required 
by Act 98 of the General Assembly, approved April 10, 1880; but that 
the Commissioners were guided in said selection by Act 54 of the same 
session, approved April 1, 1880. 

That said last act, it is charged, contained qualifications for jurors 
repugnant to those prescribed by Act 98, and the commissioners, by 
their action, excluded from jury service a number of persons who, 
under the last named act, weregood and competent jurors, and that in 
so doing and in passing upon the competency and intelligence of jurors, 
they arrogated to themselves judicial functions not conferred in them 
by law. 

We have examined critically the two acts referred to. 

Act 54 is entitled An Act “To carry into effect Article 116 of the 
Constitution, to provide the qualifications and for the selection of com- 
petent and intelligent jurors throughout the State.” 

The act then proceeds to define the qualifications of a juror through- 
out the State, and among other qualifications it declares that he must 
be a “competent and intelligent person, having capacity to serve as a 
grand juror and try and determine both civil and criminal cases.” 

This act is strictly an enabling act to carry into effect the article of 
the Constitution referred to in its title. 
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This article reads: 
“The General Assembly, at its first session under this Constitution, 
shall provide by general law for the selection of competent and intelli- 


gent jurors, who shall have capacity to serve as grand jurors and try 
and determine both civil and criminal cases,” ete. 

Act 98 is entitled “An Act to organize the Criminal District Court 
of the parish of Orleans, as established by Article 130 of the Constitution 
of the State; to create a board of jury commissioners for the parish of 
Orleans; providing for the appointment of the same and the filling of 
vacancies therein; fixing the number of the board; defining its duties, 
powers and compensation; providing for the manner of drawing and 
selecting and empaneling grand, petit and tales jurors for the parish of 
Orleans ; providing for the division of the Criminal District Court for 
the parish of Orleans into sections; providing for an annual vacation 
for each of the judges of said court; providing for the transfer of causes 
pending in the Superior Criminal and the First District Courts for the 
parish of Orleans to the Criminal District Court for said parish; pro- 
viding for the appointment of a short hand reporter for the Criminal 
District Court for the parish of Orleans and fixing his salary, and to 
repeal all laws in conflict therewith.” 

The provisions of this act are in strict conformity with the title. 
_ The question arises, is there a conflict between Act 54 and this Act 
98 as charged by the defendant counsel ? 

Our examination of the two acts satisfies us that there is no such 
contlict. 

The sole object of the first act was to declare the qualifications of 
jurors and provide for the selection of competent and intelligent jurors 
throughout the State. 

The last named Act #8, is an enabling act to carry into effect Art. 
130 of the Constitution, which required the establishment of a Crimi- 
nal District Court for the Parish of Orleans; and, the main object of 
the act was to provide for the organization of such court, and as an 
incident thereto, for the appointment of jury commissioners and reg- 
ulate the manner of drawing and selecting jurors for said parish. 

There is nothing in this act that declares or detines the qualifications 
for such jurors. It is true that the commissioners are first directed 
“to select at large impartially from the citizens of the parish, having 
the qualifications to register as voters, the names of not less than one 
thousand persons, competent to serve as jurors,” but, as we construe 
his clause, it does not convey the intent or meaning that the right to 
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register as voters determined of itself their competeney, but on the 
contrary, the imperative requirement that these thousand persons must 
be competent to serve as jurors, repels such a conclusion. 

The palpable meaning of it is, that these one thousand voters or 
persons entitled to vote, must be competent jurors, and to be selected 
exclusively with a view to their competency. 

This is the more evident from the further requirement, that this list 
should be kept complete and supplemented from time to time; and to 
prepare such lists, and in order to the selection by the commissioners 
of none but good and competent jurors, they were to have access to 
the registration books, and have the right to subpcena witnesses and 
examine them on oath. The form of the oath is prescribed in the act, 
and it does not require the witness to answer questions touching. the 
right of the person or persons so drawn to register as voters, but, in the 
express language of the prescribed oath, touching their qualifications to 
serve as jurors. 

The entire details of the act relating to the drawing of the jurors, 
in the manner of their selection, are evidently designed to evable the 
commissioners to determine respecting their competency. 

As there is nothing in this act to guide the commissioners in regard 
to the qualifications of the jurors,—nothing to define their com- 
petency—it is manifest that in the discharge of their responsible duties 
they must look elsewhere for the required information. And where 
else could they look except to Article 116 of the Constitution and to 
the enabling act under it, defining the qualifications of jurors, and in 
mandatory terms requiring the drawing and selection of none but ‘“‘com- 
petent and intelligent persons, having capacity to serve as grand jurors 
and to try and determine both civil and criminal cases? 

Consulting that act, they were, therefore, compelled to exclude from 
the list of jurors, all that the act declared incapable from serving in 
that capacity for the several causes therein expressly mentioned, and 
also to select none but intelligent persons, capable of discharging the 
responsible duties devolving on both grand and petit jurors. 


We can easily perceive that, to determine this question of compe- 
tency and intelligence, required a sound discretion apd acute discrim- 
ination on the part of the commissioners, with which they were clothed 
under the ferms of the statute, and with the exercise of which the 
courts should not interfere, unless there was a palpable and manifest 
abuse of that discretion in the means resofted to and adopted, to solve 
the question. 
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he It does not seem unreasonable, where other conditions justified it» 
St that they should adopt as one of the tests of intelligence in a juror his 
ability to read aud write. Not thac the rule. should be absolute and 
or the inability of a juror in this respect should, in all cases, be cause for 
ad exclusion. Though it might be forcibly argued that, from the nature of 
their duties, and the intricate and delicate questions of law and fact 
st often submitted to jurors for determination, demanding, at times, the 
to examination of written and documentary evidence, such degree 
rs of illiteracy as to be unable to read and write, should be ample cause 
to for exclusion. 
ud In this age of progress and enlightenment, when the facilities for 
t, education are so ample, and considering that the most useful and valu- 
re able information is derived from books and the press, it might reason- 
1e ably be contended that a person so ignorant as to be unable to avail 
to himself of such sources of knowledge, might not be considered com- 


petent to pass on questions affecting the lives, liberty and fortunes of 


8, men. 

16 But, however this may be, the commissioners in this instance, as we 
find from the record, adopted no such exclusive rule. 

nd We are further of opinion, that in resorting to this test as a means 

a- among others to determine this question of intelligence, the commis- 

BS sioners as charged by defendant’s counsel, did not arrogate to them- 

re selves judicial powers. The matter of intelligence was a fact to be 

™ solved as other facts involving no exercise of judicial functions. Be- 

_ sides, intelligence in jurors was a constitutional requirement, and the 

& legislature was clothed with adequate powers to have it determined by 

the means and instrumentalities it has adopted to this end. 

i We therefore conclude, that this ground of objection to the pro- 
ceedings and acts o* the jury commissioners 1s without merit. 

im 2. The second complaint is, that the judge refused to charge as 

in requested. 

d This is the charge asked: 

” “If from the whole evidence attending the homicide and the attempt 
of the prisoner to commit suicide, the jury believe he was laboring at 

p- that time under such a disordered condition of the mind as to render 

1- him unable to distinguish between the right and wrong of the act he 

d Was cominitting, then it is the duty of the jury to aequit.” , 

e In lieu thereof, the judge charged with the following modifications : 

st “Tf from the whole evidence attending the homicide and the attempt 

e of the prisoner to inflict a wound upon his own person, the jury believe 
he was laboring at that time under such a disordered condition of 
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mind as to render him unable to distinguish between the right and 
wrong of the act he had committed upon the deceased, then it is the 
duty of the jury to render the following verdict: Not guilty by rea- 
son of insanity.” ; 

Both the charge asked and the one given are improper, so far as 
they refer to the prisoner’s attempt to commit suicide or his attempt to 
inflict a wound on his own person, are referred to as a fact proved or 
established on the trial. 

Even admitting, that the judge erred in making the substitution 
complained of, which we do not concede, it was certainly not an error 
of such gravity as to have worked the slightest injury or prejudice to 
the accused. It is surely not sufficient in any light that it can be 
viewed to vitiate the verdict. It is only when a court is satistied that 
it has worked a real injury, that for such error a different result would 
have been reached, that it will set aside a conviction on account of it. 

3. The question touching the plea of insanity and when pleaded 
whether it must be established by the defendant beyond a doubt, or 
whether a preponderance of evidence will suffice to justify an ae- 
quittal, does not seem to be seriously urged. The question, however, 
has been determined by this Court adversely to the counsel’s conten- 
jion in case of the State vs. DeRance, and from the principle in rule 
therein declared, we cannot recede. 


Judgment affirmed. 





No. 9374. 
W. 0. THISTLE ET AL. vs. L. O. IROSEN ET AL. 


Where a purchaser of land at execution-sale fails to comply with the requirements of law 
and the sheriff refuses to give him a deed and he takes no step to force him to execute 
one, whereby the title to the land remains on record as in the former owner and creditors 
of this latter execute their judgments upon the land without objection or protest. the 
purchaser at such sale will acquire a good title. 

Where no title has ever been executed and there is no record of the adjudication. there is 
nothing to support a petitory action. 


PPEAL from the Ninth District Court, Parish of Tensas. 
Z Dagg, Judge ad hoe. 


Warrick Tunstall tor Plaintiffs and Appellants. 
“Wade R. Young for Defendants and Appellees. 


The opinion of the Court was delivered by 
MANNING, J. John P. Davis bought the Clifton Plantation in Ten- 
sas in 1866, giving a small cash payment and two notes of $6,000 dol- 
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lars each therefor. -In 1872 G. M. Davis, holder of one of these notes, 
and Elizabeth Thistle, holder of the other, obtained judgment upon them 
and the property was sold under a fi. fa. issuing thereon, and was bought 
by the two creditors. Neither writ nor adjudication nor sherift’s return 
appears in the record, but the sheriff made a deed to G. M. Davis in 
1877 of one half the plantation upon his paying half of the taxes then 
accrued. Mrs. Thistle did not pay the taxes upon her half and the 
sheriff did not execute a deed to her. 

In May 1878 the tax-collector brought suit for the taxes against J. P. 
Davis the former owner and Mrs. Thistle the purchaser for these un- 
paid taxes—personal service having b2en made on Mrs. Thistle—and 
obtained judgment in regular form, upon which a fi. fa. issued, under 
which her part of the property was sold, Robert J. Walker being the 
purchaser to whom a title was made on September 5, 1878. 

Burnett & Co. had before this obtained judgment against John P. 
Davis which Walker bought and issued a fi. fa. upon it at the same 
time the tax collector issued his. The price of the property did not fully 
pay this judgment and the taxes. 

H. S. Buckner had a judgment against Walker, and Hugh Allison & 
Co. had another, under which a sale was made when James M. Gillespie 
bought the land in February 1880. 

The defendant Irosen was a tenant of the land under Walker and 
was in possession as lessee when this suit was brought. He answered 
disclosing his lessor and Walker and Gillespie were afterwards brought 
in and are the other defendants. 

The plaintiffs are the heirs of Mrs. Thistle and sue to recover the 
land, They allege their ownership by inheritance from their deceased 
mother and that tender was made of the taxes and penalties to Walker 
within two years from the tax sale, that an amicable partition had 
been made between their mother and G. M. Davis, and they sue for the 
half of the land that she took under that partition. The suit was 
brought June 9, 1882. 


Gillespie denies that Mrs. Thistle ever had any title to the land—that 
nene was executed to her—but if she had any, both hers and J. P. 
Davis’ title was divested by the sale under the judgment for taxes in 
1878 and passed to Walker, and that he holds under a sheriff’s deed 
given after the execution of a fi. fa. against Walker. He pleads the 
prescription of one and two and three years. 

Although there is no record of the adjudication to Mrs. Thistle in 
1876 both parties argue as if one had been made, but ‘t is certain that 














172 SUPREME COURT OF LOUISIANA. 


| State vs. White. a 


there was no recorded title to this part of the land out of J. P. Davis, 
The title so far as the record shewed was in him up to July 1878 when 
Burnett & Co’s fi. fa. was issued upon their judgment against him, 
under which Walker bought, at the same time buying also under the 
ji. fa. issued on the tax-collector’s judgment against Mrs. Thistle. Af. 
ter Walker had thus bought the interests of Davis the owner of record, 
and of Mrs. Thistle the adjudicatee under a fi. fa. against Davis, a ten- 
der of the taxes and penalties was tor the first time made. This tender 
is claimed to have been made in the autumn of 1878 or the following 
spring, and more than three years elapsed after the last date before 
this suit was filed in June 1882. 

The plaintiffs are not suing to have their right of redemption (if any 
they have) recognised and enforced, nor do they pray to have the pro- 
ceedings set aside, but they treat them as absolutely null and non-ex- 
isting and bring this petitory action to recover the land and produce no 
title thereto recorded or unrecorded. The sole basis of their claim is 
an alleged adjudication that exists only in memory and of which 
there is not a shred of written evidence. They suffered the title of J, 
P. Davis to remain on the public records unchallenged, and even stood 
by silent when his judgment creditor seized the land as his and the 
sheriff sold it at public outery. Nay more, on the same day the sheriff 
sold in like manner Mrs. Thistle’s interest in the land, whatever it 
might be, to satisfy a judgment against her rendered after personal 
service of citation upon her. 

After these laches they now demand that Walker’s title acquired at 
this double sale be disregarded, and that Gillespie’s title acquired ata 
sale of Walker’s interest be treated as a nullity, and that their own 
title be declared superior to all others without producing any title what- 
ever on paper or of which any record-evidence exists. 

The lower judge refused their demand and we do not see how he 
could have done otherwise. 


Judgment affirmed. 





No. 9511. 


THE STATE OF LOUISIANA Vs. SQUIRE WHITE. 


Error in the charge of the judge to the grand jury is no ground to quash the indictment 
found by them. 

Where no bill of exception is taken tothe overruling of a motion to quash an indictment, 
this court cannot review evidence taken on the trial thereof, though found in the 
record. 
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Evidence cannot be offered in support of a motion in arrest of judgment which must rest on 
errors apparent on the face of the record. Where the trial is a continuous proceeding 
begun and completed at an uninterrupted sitting of the court, and the minutes show that 
the prisoner was presence at the beginning thereof, his continued presence will be pre- 
sumed. 

Failure of the record to show his presence at the filing, arguing and overruling of motions 
for new trial and in arrest of judgment. is immaterial. 

PPEAL from the Seventeenth District Court for the Parish of East 

A Baton Rouge. Burgess, J. 


M. J. Cunningham, Attorney Generai, for the State, Appellee. 


T. B. Dupree and Robertson & Russell, for Defendant and Appellant. 


The opinion of the Court was delivered by 

FeENNER, J. Defendant filed a motion to quash the indictment on 
the grounds: 1. That K. A. Cross, a private attorney without official 
position, attended the sessions of the grand jury, and participated and 
advised in their deliberations; 2. that the grand jury was misled by 
certain erroneous charges of the judge as to their duties. The State 
denied the truth of the first ground and demurred to the second. Ev- 
idence was heard and the court overruled the motion to quash. No bill 
of exception was taken to the ruling of the court. We cannot notice 
the evidence found in the record, the same not being embodied in a bill 
of exceptions. State vs. Nelson, 32 Ann., 842. We may say, however, 
that it exhibits no ground of complaint by defendant. Mr. Cross was 
appointed by the court to represent the State in a different case in 
which the district attorney was recused; and whether such appoint- 
ment was authorized or not, it appears that he attended the grand jury 
only in reference to that case and was not present at any deliberations 
affecting the charge against defendant. 

We know of no authority recognizing errors in the general charge of 
the judge to the grand jury, as ground for quashing indictments found 
by them. 

The above grounds were re-assigned in a motion for arrest of judg- 
ment which was overruled by the court, which properly refused to hear 
testimony. State vs. Watson, 34 Ann., 672; 25 Ann., 370; 28 Ann., 
129; 30 Ann., 90; 15 Ann., 185; 6 Ann., 310: 32 Ann., 526; 10 Ann.. 
265; 14 Ann., 827. The errors assigued are not patent on the face of 
the record, even if they had merit otherwise. 

In this Court an assignment of errors has been filed reiterating above 
grounds which require no further notice, and also assigning deficiencies 


ot the record in showing presence of the prisoner at important stages 
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of the proceedings. The charge that the record does not exhibit his 
presence when the verdict was rendered would be fatal, if true ; but it 
is not true. 

The minutes show that “the accused was brought to the bar to be 
tried,” that a jury was imvanneled, evidence and arguments heard, the 


charge given, that the jury retired, returned into court and delivered - 


their verdict,--all, without interruption and at a single sitting. The 
continued presence of the accused is presumed. State vs. Collins, 38 
Ann., 152; State vs. Cox, id. 1056; State vs. Price, 37 Ann. 

His presence when the motions for new trial and in arrest were filed, 
argued and overruled, was immaterial. State vs. Green, 33 Ann., L40R ; 
State vs. Harris, 34 Ann., 121. 


Judgment aflirmed. 





No. 9313. 
W. B. Seumipt vs. F. E. FoucHer eT AL. 


A suspensive appeal does not lie from an interlocutory decree dissolving an injunction, 
where the dissolution is permissive only of an act, the cemmission of which cannot 
cause any irreparable injury. 

The effect of the dissolution of an injunction issued against an actual possessor of real es- 
tate, to prevent him from collecting the rents thereof, is to place the parties in the con- 
dition which they occupied before the writ asked was allowed. 

The injury resulting to plaintiff—should he finally succeed in his petitory action—could be 
ascertained, computed and liquidated into dollars and cents. Such injury is not irre- 
parable. 

PPEAL from the Civil District Court for the Parish of Orleans, 
Tissot, J. 


W. S. Benedict for Plaintitt and Appellee. 
Chas. Louque for Defendants and Appellants. 


On Motion TO DisMiss. 
The opinion of the Court was delivered by 
Bermupvez, C.J. The injunction issued in this case, was dissolved 
on a rule, previous to trial on the merits. 
The plaintiff appeals from the decree of dissolution. 
The defendant and appellee claims that, as the dissolution of the in- 


junction is permissive of an act, which cannot cause the plaintiff irre- 


parable injury and as the dissolving decree is interlocutory only, no 


suspensive appeal lies from it. He therefore, moves for a dismissal. 
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The injunction issued against defendant to prevent the collection of 
rents of property, which plaintiff claims to belong to him; but, of 
which defendant had actual possession when the writ was obtained. 

The Code of Practice (566) provides, that one may appeal from all 
interlocutory judgments, when such may cause him an irreparable 
injury. 

To ascertain whether an appeal lies in such cases, it is only neces- 
sary to ascertain whether the interlocutory order, if unappealed from, 
would authorize an act, the consummation of which might cause 
irremediable wrong. If the act can cause such injury, the appeal lies; 
if it cannot, the appeal does not lie. 

The exercise of the power to dissolve an injunction, can be reviewed 
on appeal, only where the act prohibited is such as, if committed, may 
occasion damage not susceptible of being indemnified. 

The erroneous unfettering of the party enjoined and permitting him 
to do an act irreparably mischievous, confers a right of appeal under 
the express teitus of the law; but in that event only. 

No appeal has ever been maintained from an interlocutory decree 
dissolving an injunction, unless the effect of the dissclution was such 
as would cause irremediable injury. 

Where the wrong apprehended, if consummated, is such as can be 
ascertained, computed and liquidated into dollars and cents, suspensive 
appeal does not lie from the dissolving order. Neither would a devo- 
lutive appeal he from it, for the reason that its correctness can be 
reviewed on due appeal from the judgment on the merits of the case. 

It is immaterial whether the injunction be dissolved on bond or 
otherwise. An appeal lies only where, if the dissolving order is not 
appealed from, injury, not reparabie, would be sustained. 

The averment, though sworn to, that unless prevented, the appre- 
hended act, if committed, will occasion irreparable injury is not con- 
clusive on the court. The showing must be such as leaves no doubt 
on the character of the injury sought to be guarded against 3 Ann. 
217; 14 Ann. 57; 16 Ann. 83, 396; 17 Ann. 320; 21. Ann. 736; 23 Ann. 
151,51; 3 R. 437; 12 R. 488; 32 Ann. 1192; 36 Ann. 833, and many 
others. 

The suit is petitory in character. The plaintiff alleges that he ac- 
quired the property from Foucher, who continued to oceupy half of it 
with his wife, and who subsequently, on vacating the same, rented it 
to a party named, whom he even sued for the rent, recovering judg- 
ment, notwithstanding plaintiff's resistance to the claim before a city 
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court. The plaintiff further alleges that he is in possession of the 
other half. The prayer is, that Foucher and wife be cited, that plain- 
tiff be recognized as owner of the property, and for damages against 
them, and that Foucher and his wife be enjoined from collecting the 
rents from the tenant. 

Mrs. Foucher answered, claiming title to the property under a trans- 
fer from her husband, and Foucher appeared charging the nullity of 


the title averred by plaintiff. 

The contention as to the ownership of the property is between 
plaintift and Mrs. Foucher. 

The effect of the dissolving order made on the rule, is to restore 
things to the condition in which they stood when the injunction was 
obtained and issued, that is, it retains actual possession of the pro- 
perty where it stood at the time. 

The injury which may result to the plaintiff in consequence, would 
consist in a deprivation of the enjoyment of the property pendente lite, 
a wrong, which, if plaintiff be ultimately successful, can well be ascer- 
tained and reduced into dollars and cents, some way or other. 
36 Aun. 833. é 

The damage, if any be sustained, occasioned by any act consequent 
on the dissolution of the injunction, cannot therefore be said to be 
irreparable. 

The acts complained of do not amount to a trespass. The effect of 
the dissolution does not change the possession, and the injury is 
reparable. 

If it be true that the court erred in dissolving the injunction, it is an 
error which eau be remedied before or by the final judgment in the case. 

Under such circumstances, a suspensive appeal does not lie. 33 Ann. 
133; 22 Ann. 512; 24 Ann. 154; 30 Ann. 685; 34 Ann. 1210; 35 Ann. 
515; 33 Ann. 1560; 36 Ann. 833. 

It is therefore ordered aud decreed, that the motion prevail and that 
the appeal be accordingly dismissed, at appellant’s costs. 


No. 9360. 
R. S. CHARLES FOR USE ETC. Vs. BOARD OF LIQUIDATION. 


A devolutive appeal taken by a warrant or a bond holder under Act 11 of Extra Session of 
1875, requiring the action of the Supreme Conrt on all warrants or bonds the validity of 
which is questioned as a prerequisite to the funding of such warrant or bond, must be 
governed by Article 593. Code of Practice, which denies the right of appeal, if a year 
has expired since the date of the final judgment. 
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The Supreme Court has no jurisdiction in such matters, but by appeal—which must be 
brought by the party who has recovered judgment, if the defendant Board refuses or 
neglects to appeal. 

An appeal in such a proceeding, taken after a year has expired from final judgment, will be 
dismissed. 


"oS from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


la 
4 B,. 





Farrar & Simonds for Plaintiffs and Appellants. 


M. J. Cunningham, Attorney General, for Defendant and Appellee. 





The opinion of the Court was delivered by 

Pocué, J. Final judgment was rendered in this case on November 
7, 1883, and the present appeal was taken on January 26, 1885. Hence 
the attorney general properly contends that the appeal was taken too 
late and that it should be dismisssed. 

This proceeding was instituted under the provisions of Act No. 11 of 
the Extra Session of the Legislature of 1875, which requires that the 
validity of all warrants and bonds, whenever the same is questioned, 
shall be determined by the Supreme Court as a prerequisite to a legal 
exchange of the same by the Board of Liquidation, created under Act 
No. 3 of 1874, for bonds authorized to be issued by said Board. 

The object of this appeal is to submit to the final action of this court 
a decree of the district court recognizing the validity of the warrant 
sued on by plaintiff. His counsel contend that as this appeal is taken 
by appellant from a judgment in his favor, the provisions of Article 
593 of the Code of Practice denying the right of appeal after a year 
has expired to be computed from the day that final judgment was ren- 
dered, do not apply to appeals under the provisions of the Act of 1875 
hereinabove referred to. 

It is true, as they contend, that the act does not specify the time 
within which the matter must be brought before the Supreme Court; 
hence it appears to our minds that such proceedings were intended by 
the law-maker to be governed by existing laws on the subject. 

The jurisdiction of this court over all matters must emanate from 
the Constitution. In such matters, this court has no other but an ap- 
pellate jurisdiction, hence the only mode of testing the validity of the 
warrant held by plaintiff is by means of an appeal. 

This is conceded by him, for a devolutive appeal was the remedy 
which he has invoked ; and he should have complied with the only law 

which regulates that kind of appeals. 
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The act provides no other mode; hence we intimated in the case of 
the State ex rel. Meyers vs. Board, 33 Ann. 126 that the requirement of 
the act would necessitate an appeal by the very party in’ whose favor 
judgment had been rendered below, in case the Board did not appeal. 
The argument that time does not enter as an essence in the validity of 
such appeal finds no sanction in a proper construction of the act. 

It contains the following provision: ‘In order to facilitate and 
bring to a speedy determination, all matters in controversy, as provided 
for in this act, every suit hereby instituted shall have precedence in all 
courts over all other cases, and to be fixed by motion of either party ; 
the day of trial to be named in the motion, and all other cases fixed for 
the day named in the motion, fixing such cases for trial to give way 
thereto.” 

Language so explicit, and indicating so clearly the intention of the 
law -maker to speedily dispose of all such controversies, unmistakably 
discards the idea that he could have contemplated an extension of the 
time fixed for taking devolutive appeals. 

We are not concerned with the fate of the warrant or with the legal 
status of the judgment rendered in its favor by the district court. 

We are only applying the inevitable legal consequences which attach 
to plaintiff’s own laches. 

The appeal taken herein is therefore dismissed at plaintiff’s costs. 








No. 9117. 


BETTIE Scott vs. Mary E. BrIscOE ET ALS. 


None but creditors and forced heirs can attack the acts of an owner of property fraudulently 
alienating it. 

Article 1754, Civil Code, is applicable only to spouses who have forced heirs; and though the 

nullicy of donations, disguised or mace to persons interposed, is absolute, in the sense 

that they are not reducible merely, but wholly null, it is only relative to forced heirs. 

and cannot be invoked by mere simple collateral heirs. 


A PPEAL from the Ninth District Court, Parish of Tensas, Hough, J. 





Julius Aroni for Plaintiff and Appellant. 


E. D. White, J. W. Montgomery and Steele & Garrett for Defendants 
and Appellees. 





The opinion of the Court was delivered by 
MANNING, J. The plaintiff is one of the nieces and legal heirs of 
William J. Briscoe, and sues his widow to annul her title to the Mound 
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plantation in Tensas for the causes set in Mrs, Upshur’s suit just de- 
cided. Two other nieces of Briscoe, co-heirs with Mrs. Scott, refused 
to join her in the suit and are made defendants. 

The sales and conveyances attacked in this suit have been annulled 
at the instance of Mrs. Upshur, a creditor of Briscoe. Nevertheless 
we have to pass upon the question raised here, whether the plaintiff, 
being a simple and not forced heir, can attack the acts of Briscoe by 
and through which his wife acquired her title. Numerous decisions 
confine the right of this attack to creditors and forced heirs. Druman 
vy. Klenman, 31 Ann. 124; Stewart v. Mix, 30 Ann. 1036; Compton v. 
Maxwell, 33 Ann. 688; Brown v. Stroud, 34 Ann. 374; Kerwin v. Ins 
Co., 35 Ann. 33. 

The judgment below recognised this settled rule and was in favour 
of the defendant, Mrs. Briscoe, rejecting the demand for annulment of 
her title at plaintiff’s instance, but recognised Mrs. Scott as one of the 
legal heirs of Briscoe with right to open his succession in form. 

Judgment affirmed. 


On APPLICATION FOR REHEARING. 

FENNER, J. Our original opinion rested on the question of estoppel, 
which logically primed and anticipated all other questions in the case. 

It is conceded by plaintiff’s counsel that the numerous authorities 
quoted therein, fully sustain the general proposition, that simple heirs 
cannot be heard to falsify authentic declarations of their ancestors or 
to attack titles solemuly granted or recognized by him. 

But a learned and ingenious argument is presented to establish an 
exception to this general rule in the case of donations between husband 
and wife, disguised in the form of onerous contracts or made to per- 
sons interposed, on the ground that such donations are stricken with 
absolute nullity by article 1754 of the Civil Code. 

It is claimed that the object of plaintiff’s action is to show that the 
title to the property involved, was really acquired by Briscoe, and 
that he caused the same to be placed in the name of his wife, with the 
intention and effect of making to her a disguised donation. 

It cannot be disputed, as a scientific proposition, that the result of an 
unqualified, absolute nullity, is to deprive the act of all effect what- 
ever, to leave matters as if the act had not been done, and to open it 
to the attack of any person whatever, having the slightest interest. 

Neither can it be denied that the French Court of Cassation, many 
of the ablest commentators upon the French code, and eveu this Court 
have, in general terms, declared that the nullity denounced by article 
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1754 (C. N., art. 1099) was absolute. 5 Toullier, No. 901; 1 Grenier, 
No. 691; 11 Dalloz, ch. 12, sec. 4, art. 3, No. 3; 4 Marcadé, p. 245; 
Journal du Palais, 30 Nov., 1831; Id. 27 May, 1838; Suce’n of Ames, 33 
Ann. 1328; Casanova vs. Acosta, 1 La. 179; Thibodeaux vs, Herpin, 
6 Ann. 673. 

The case last cited, taken in connection with the first decision 
therein reported in 5 Ann. 578, will be found to rest on peculiar princi- 
ples. 

With this exception, the assertions of absolute nullity referred to, 
were generally made in cases brought by forced heirs or in discussions 
touching the question whether such prohibited donations were null in 
their entirety, or only reducible to the disposable portion; on which 
question the courts and commentators of France are almost equally 
divided, many holding that they were reducible merely. 9 Duranton 
No. 831; Coin-Delisle, p. 614; also, Paujol-Rodier-Devilleneuve ; Jour- 
nal du Palais, 21 June, 1837. 

This Court, as will be seen by the authorities above quoted, has 
adopted the former view. 

We feel no doubt, however, that the predication of absolute nullity 
is limited to the effect of the acts, and is not extended to the parties 
who may invoke it. 

Whenever the question had been fairly presented, it has been uni- 
formly held, so far as our diligent researches have extended, that the 
nullity referred to could not be invoked by mere simple, or collateral 
heirs. It came before the Court of Cassation in France as early as 
1819, and the court disposed of it in these words: 

“ La cour de Bordeaux a suivi les vrais principes du droit en décidant 
que Varticle 1099 était étranger a un testateur qui ne laissait pas @Whéritiers 
ayant droit a une réserve.” Journal du Palais, Ist April, 1819. 

Mourlon evidently takes the same view, for, after stating the doc- 
trine of absolute nullity, he proceeds: ‘‘Comment les héritiers réserva- 
taires prouveront-ils l’interposition de personnes? ” obviously show- 
ing that he did not contemplate the possibility of other heirs having 
such right. 2 Mourlon, No. 1023. 


Coin- Delisle, in discussing the general declaration of absolute nullity 
which had been made in certain decisions, adds: ‘* Nous pensons bien 
que Ja jurisprudence abandonnera cette qualification de nullité absolue, 
pour dire que la nullité n’est que relative & la personne des héritiers 4 
réserve, et déclarer tonjours les collatéraux non-recevables.” Coin- 
Delisle, p. 615, No. 16. 
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Aubry and Ran hold that the nullity attaches only when the pro- 
hibited donation is made with a view to commit a fraud upon the law 
by exceeding the disposable portion—whence it follows that when there 
are no forced heirs, and hence no limit to the power of disposition, the 
nullity does not apply. 7 Aubry and Rau, p. 276, note 24. 

This view is enforced by an opinion of the Court of Cassation, say- 
ing: “Quwil est de principe que les parties peuvent faire un choix entre 
plusieurs moyens d’atteindre leur but, lorsque ce but est licite en lui- 
méme, qu’ainsi l’interposition de personnes n’est pas condamnable 
qu’autant qu’elle a pu couvrir une fraude a la loi.” Journal du Palais, 
7 Feb. 1849. 

Finally Laurent, after stating the entire nullity of such prohibited 
donations, says: ‘Il ya cependant une restriction qui résulte des 
termes de la loi. Le premier alinéa suppose que les donations excédent 
le disponible, c’est en faveur des réservataires qu’il établit la réduction 
des libéralités excessives; donc Je second, qui prononce la nullité des 
donations dissimulées, doit étre limité 4 la méme hypothése. S’il n’y 
a pas des réservataires, la nullité n’a plus raison d’étre. C’est 4 dire 
que Varticle 1099 ne s’applique aux donations que les époux se font 
pendant le mariage que dans le cas ov ils ont des enfant.” He admits 
that French jurisprudence has derogated from this doctrine in so far as 
to hold that disguised or interposed donations between spouses, even 
when they have no forced heirs, may be revoked under the previous 
article 1096, (Art. 1749 of our code). But as Briscoe died without re- 
voking, no such question is presented here. 15 Laurent No. 408, p. 462. 

It is to be observed that the decisions of the French courts recog- 
nizing the right of the spouse who has made a disguised donation him- 
self to invoke its nulllity, rest upon C. N. Art. 1096, and not exclusively 
onArt. 1099 (our Code Arts. 1749 and 1754), and have no application to 
the case where the spouse has died without revoking and without forced 
heirs. See specially Journal du Palais, 1873, January 22. 

We have failed to find an authority recognizing such right in collateral 
heirs. 

These authorities and the 1easons upon which they rest satisfy us 
that the plaintiff in this case is without right to urge the nullity relied 
upon by her. 

Briscoe had no children and no forced heirs. There was no limit as 
to his power of disposition of his property, saving the rights of credit- 
ors. He had the power to give to his wife all that he could give to a 
stranger. C.C. Art. 1746. He had the capacity to give to her, and she 
to receive from him, his whole estate, without, in any manner, infring- 
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ing the rights of this ordinary collateral heir. If it was his intention 
to give, it was a thing lawful in itself, operating no fraud upon any 
provision of the law, and he had the right to select the mode of doing 
so. If he had received the title from Mrs. Gregory, and then donated 
it to his wife, neither plaintiff nor any one else, save creditors, would 
have had the right to complain. If, to avoid circuity, he had the title 
made directly to her, no law was violated and no injury done to plain- 
tiff. 

From this it follows that plaintiff does not bring herself within any 
exception to the rule of estoppel which bars her action. 

We have not noticed the references made to Art, 2446, C. C., prohib- 
iting sales between spouses save in certain cases; because, from no 
point of view, can this be regarded as a sale from Briscoe to his wife. 


Rehearing refused. 
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No. 9380. 
G. Henry CRETIN vs. DANIEL LEvy. 


In a suit for damages for malicious prosecution of a civil suit, and for a wrongful provis. 
ional seizure, the first ground of action will be disregarded in absence of proot of malice 
and want of probable cause. The judgment dissolving the writ is res judicata as to its 
wrongful issuance, and establishes liability for actual damages. 

Where alleged injury to credit and resultant losses appear attributable to the suit itself and 
not to the seizure, they will not be allowed as damages for the wrongful issuance of the 
latter. 

The counsel fees, allowable as damages for the wrongful issuance of conservative writs, are 
not those incurred for the defense of the suit. but only these rendered exclusively in re- 
lation to the writ. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 





Alex. Hebert for Plaintiff and Appellant. 
David N. Barrow for Defendant and Appellee. 


The opinion of the Court was delivered by 
FENNER, J. This is an action for damages claimed to have resulted 
from the institution of a suit for rent by defendant against plaintiff, 
accompanied by a writ of provisional seizure. 
The petition combines the elements of an action for malicious prose- 
cution of a civil suit and for wrongful seizure. 
So far as the first ground of action is concerned, we concur with the 
“judge ad hoc, that the evidence fails to establish that malice and want 
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of probable cause which are essential to the maintenance of such an 
action. 

Nothing remains for consideration except the damages resulting from 
the wrongful seizure of plaintiff’s property. 

Plaintiff kept a hotel and barroom which he leased from defendant. 
The officer charged with the execution of the writ of provisional seiz- 
ure was instructed not to interfere with plaintiff’s business. He exe- 
cuted the writ by appointing plaintiff’s bar-keeper as sheriff’s keeper 
informing him, at the time, that plaintiff could continue his business 
as usual. On the first or second day after the seizure, plaintiff released 
the same by giving bond. 

The decision in the rent-suit, dismissing the action and dissolving 
the writ, is conclusive on the question that the latter was wrongfully 
issued. The judgment is res judicata on that question. Roos vs. Gold- 
man, 36 Ann, 133; Block vs. Meyer,s 35 Ann. 220; Barrimore vs. 
MecFeely, 32 Ann. 1182. This entitled plaintiff to damages ; but in ab- 
sence of malice or want of probable cause, the measure of damages is 
the actual expense and loss resulting from the seizure itself. 

Much evidence is taken showing injury to plaintiff’s credit, but we 
agree with the judge a quo that such injury was attributable, not to 
the mere seizure, but to the suit. Plaintiff’s own testimony is direct 
that his credit was affected during the entire pendency of the suit, and 
became good again as soon as it was decided. See Byrne vs. Gardner, 
33 Ann. 9. 

There was no substantial interference with his business or control of 
his property. The seizure lasted one, or, at most, two days, and was 
merely formal. 

The mortification and mental suffering professed to have been suf- 
fered by plaintiff, he himself attributes to the “ suit and seizure,” and 
we see no reason why the latter should have aggravated them. 

We consider him entitled to no damages except counsel fees incurred 
exclusively in relation to the provisional seizure. He is not entitled 
to counsel fees for the defense of the suit, but only to those peculiar to 
the seizure. Penny vs. Taylor, 5 Ann. 714; Accessory Co. vs. McCer- 
ren, 13 Ann. 214; Phelps vs. Coggeshall, id. 440. 

We can discover none of this character except those incurred for the 
bonding of the writ. They are allowed by the judge a quo and as- 


‘sessed at twenty dollars which we do not consider sufficiently under- 


estimated to justify us in disturbing the judgment. 


Judgment affirmed. 
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No. 9370. 


JOHN CHAFFE & Sons vs. J. M. T. ELLIoTT, SHERIFF, ET AL. 


A sheriff, who is a nominal party to an injunction proceeding to prevent a sale of property 
under ji, fa, and against whom no personal judgment is sought, has no right to set up 
defenses which the party enjoined, or the alleged transferree of his rights, alone 


could raise. 


PPEAL from the Tenth District Court, Parish of Red River. 
Hall, J. 


L. B. Watkins and 8S. A. Hail for Plaintiffs and Appellants. 
J. F. Pierson and Egan & Egan for Defendants and Appellees. 


On MorTIon TO Dismiss. 
The opinion of the Court was delivered by 
BERMUDEZ, C. J. The appellee asks the dismissal of this appeal. 
1. Because the bond which is for one hundred dollars, is not for the 
amount fixed by the court, viz: six hundred dollars. 
2. Because the amount in controversy is less than two thousand 


dollars. 


I. 
The order granting the appeal, fixed two amounts: six hundred dol- 


lars if the appeal be suspensive; one hundred dollars if devolutive 
only. 

The amount for which the bond was furnished, if in@ufficient for a 
suspensive appeal, satisfies the law, fer a devolutive appeal. It was 
optional with the plaintiffs to have taken and perfected either appeal. 
They have elected the devolutive appeal and have given the bond 
required by the court for such appeal. 

II. 

The plaintiffs distinctly claim the ownership of 920 acres of land, 
alleged to be worth over two thousand dollars, and in this Court an 
affidavit is filed in verification of the averment. 

The motion to dismiss is overruled. 

ON THE MERITs. 

The plaintiffs appeal from a judgment sustaining an exception and 
dismissing the suit: 

It is sufficient to say, for the purposes of the controversy at its 
present stage, that the plaintiffs claiming to be the owners of land 
seized under a writ issued for the benefit of Madison Mobley, against 
the heirs of Bradley and Goldsby, obtained an injunction to arrest the 
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sale of the property levied on, as belonging to said heirs, and made 
Madison Mobley and the sheriff defendants in the proceeding. 


Without being joined by Mobley, the sheriff excepted to the right 
of plaintiffs to proceed in this form on the grounds: 


1. Want of the proper party, namely: That Ben Wolfson, to whom 
Mobley had transferred his rights, title and interest in and to the judg- 
ment, the execution of which is enjoined, is not made a defendant 
herein ; that the transfer was made on the 8th of December, 1883, duly 
recorded at about that date, and that it is binding on the plaintiffs 
who had notice of it through their counsel. 


2. Insufficiency of the bond in this, that it is not in favor of Ben 
Wolfson. 


3. Insufficiency of the petition which discloses no cause of action 
and no right to the remedy, the injunction sought being designed to 
supply a suspensive appeal not taken and perfected. 


The petition does not claim any damages from the sheriff, and does 
not seek to hold him in any manner personally responsible. 25 Ann. 
414. He is held merely as a nominal party, a stake holder, and repre- 
sents nobody in the suit besides himself. C. P. 15, 20; 23 Ann. 580. 


The writ enjoined issued in favor of Madison Mobley. Nothing in 
the record, at the date of the filing of the petition herein, showed that 


the judgment on which execution thus issued had been transferred to 


any one. 
Mobley had filed no appearance at that date, neither had Wolfson. 


It is clear, that if the sheriff had no standing in court to set up de- 
fenses in behalf of either of these, those which he has raised, and of 
which those parties have no knowledge, cannot be inquired into, for 
the plain reason that the judgment thereon, if adverse to either 
Mobley or Wolfson, or both, in the absence of issue joined against or 
by Mobley or appearance by Wolfson, would not be binding on them. 


The law is plain that, if the suit has for its object to set aside the 
seizure, as having been affected on property not belonging to the party 
against whom the order was directed, but owned, on the contrary, by 
the party claiming it, the petition must be served on the party making 
the seizure. C. P. 398. 


This is the rule in cases of third oppositions, which the law con- 
siders as separate demands, distinct from the suit in which the order 
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was granted, and it applies to cases in which the action is brought 
directly. 

This view of the case renders unnecessary an investigation of the 
merits of the exceptions, which the lower court had no authority to 
consider. 

It is therefore ordered and decreed, that the judgment appealed 
from be reversed, and that this case be reinstated; that the ex- 
ceptions of the sheriff be overruled, and that the case be remanded to 
the lower court for further proceedings, according to law, at the costs 
of the sheriff in both courts. 








No. 9357. 
JOHN CHAFFE & Sons vs. D. D. DEMoss ann WIFE. 


In an action by a judgment creditor, for the simulation of a purchase of property, which he 
alleges to be that of his debtor, the value of the property, and not the amount of the 
judgment sought to be executed thereon, is the real matter in dispute. 

A married woman, duly separated in property from her busband, has the legal right to 
purchase property for her own and separate account, either for cash or on terms of 
credit—and property thus purchased, becomes her paraphernal estate. The burden of 
proving the invalidity of such purchases, is on the party attacking the same. 


PPEAL from the Eighth District Court Parish of Madison. 
Daloney, J. 


H. P. Wells and John B. Stone for Plaintiffs and Appellants. 





Farrar & Spencer for Defendants and Appellees. 


Motion TO DIsMIss. 

The opinion of the Court was delivered by 

Pocak, J. Plaintiffs’ object, by means of this suit, is to obtain a 
judgment declaring the purchase of a plantation by the wife of 
DeMoss to be a nullity and a simulation, and that the purchase was 
really made for the husband, who is their judgment debtor in the sum 
of $1679.86. Hence they seek to execute their judgment on said plan- 
tation, which the record discloses is worth about $6000. 

Appellee’s contention is that this Court is without jurisdiction, for 
the reason that the amount of the judgment, which is the matter in 
dispute, is less in amount than the lower limit of our jurisdiction. 
They are in error; the real matter in dispute is the validity of the 
defendant wite’s title to property of the value of 36000. A judgment 
in their favor would strip the wife of her title to the property in ques- 
tion in toto; a judgment in her favor would contirm her title. Under 
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no circumstances, could the validity of plaintifts’ judgment be affected 
by the final determination of the issues presented by the pleadings in 
the present controversy. 

Appellees can obtain no support of their theory from the two cases 
which they quote: Loeb & Bloom vs. Arent, 33 Ann. 1086; Zuberbier 
& Behan vs. Morse, recently decided, and not yet reported. 

Both of those cases were instances of the revocatory action, in which 
the matter in dispute is the right of the seizing creditor to subject the 
property to the execution of his judgment, without necessarily effect- 
ing the status of the property as to third parties. 

As stated above, in the present case, which is practically the action 
in declaration of simulation, a judgment would determine the title to 
the property as to the whole world. 

The motion in this case is governed by the considerations which 
prevailed in the case of the State ex rel. Bloss vs. Judges of Court of 
Appeals, 33 Ann. 1351. 

The motion to dismiss is therefore denied. 


ON THE MERITs. 

The following are the salient facts in the controversy : 

On the 20th of July, 1875, Mrs. DeMoss obtained a judgment of 
separation of property, and for four hundred dollars, against her hus- 
band. It was duly published, and was followed by execution in 
November of the same year. 

The Crescent plantation, heretofore owned by the husband, was 
seized at the instance of G. M. Klein, in August, 1875, and adjudi- 
cated to H. R. Lucas, who in February following sold the same to Mrs. 
DeMoss for the sum of $6009.10 wholly on terms of credit. 

The purchase price was subsequently paid to Lucas in full and by 
instalments, and partly by the proceeds of cotton raised on the land, and 


. the balance by a loan from another party on mortgage not yet satisfied. 


As it is now well established in our jurisprudence that a married 
woman, duly separated in property from her husband, can purchase 
property, either for cash or on terms of credit, and that property thus 
acquired is her separate and paraphernal estate, it follows that plain- 


* tiff must fail in this ease, unless the evidence shows that the judgment 


of separation is a nullity, or that there was fraud or other elements of 
simulation in the purchase by the wife. 

In their pleadings they allege the nullity of the judgment, but the 
record is barren of any evidence ‘n support of their allegation; and 
the ground is virtually abandoned, as their counsel made no reference 
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_ thereto, either in their oral argument, or in their brief. The judgment 
is shown to be valid. : 

The only suspicious circumstance disclosed by the record in connec- 
tion with the reality of the wife’s purchase, is the fact that, in a written 
contract between plaintiffs and the defendant husband, in the year 1877, 
the latter is described as the owner of the Crescent Plantation now in 
litigation. But the wife was nota party to that instrument, and hence 
she could not be bonnd by the declaration, which might, at most, involve 
her husband as the perpetrator of a fraud; but her titles, if otherwise 
real and legal, could not be affected thereby. 

But, in point of fact, the advances which DeMoss secured from plain- 
tiffs, and which were the subject-matter of the contract referred to, were 
used by him on another plantation which he leased and cultivated during 
that vear. A careful examination of the record has satisfied us that the 
bona fide intention of Lucas, the vendor, and of Mrs. DeMoss, his vendee, 

,was to make a sale to her, as her separate property, of the plantation 

which Lueas had bid in at the sheriff’s sale in August, 1875, with 
the lawful intention, and with the avowed purpose of selling it to Mrs. 
DeMoss, in the manner that the idea was subsequently carried out. 

Great reliance is placed by appellees’ counsel on the principles an- 
nounced by this court in the cases of Miller vs. Handy, 33 Ann. 160, 
and Forbes vs. Layton, 34 Ann. 975. 

But in this they must be disappointed. The utterances in both cases 
applied to purchases made by women not separated in property, but 
under the regime of the community. Hence, neither case has any appli- 
cation to the present discussion, which involves the legal status of pro- 
perty purchased by a married woman duly separa‘ed in property from 
her husband. 

The conclusions reached by the district judge are correct, and they 
are also ours. 


Judgment affirmed. 


BERMUDEZ, C, J. concurs in the decree. 








No. 9265. 


LOUISIANA BOARD OF TRUSTEES OF THE AMERICAN PRINTING HOUSE 
y FOR THE BLIinp vs. V. J. Dupuy ET ALS. 


The title of a legislative Act need not bea synopsis of its contents. It is sufficient if it in- 
dicate the general purpose of the law without specifying each provision thereof. 

The legislature usurps the functions of the judiciary when it pronounces the forfeiture of 

the chartered rights of a corporation and executes its own decree by taking possession 

of. qthe corporate funds. 
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The legislature can delegate to the State Treasurer authority to demand and receipt for cer- 
tain funds, and the authority to demand includes ez vi termini authority to demand judi- 
cially or stand in judgment for the State. 

The State can reclaim a donation made by it to a corporation when the condition upon which 
it was made has uot been fulfilled and the time for its performance has passed. 

But she cannot confiscate funds in the possession of the corporation, donated by others, and 
appropriate them to her own use or to the use of another corporation. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





E. T. Merrick and John A. Campbell for Plaintiff and Appellant. 


M. J. Cunningham, Attorney General, H. B. Magruder and F. L. 
Richardson, contra. 


The opinion of the Court was delivered by 

MANNING, J. ‘The object of this suit, the nature of the proceedings 
therein, and the mode devised by this court to enable the partics to 
test their respective claims and ascertain cheir rights, are fully set out 
in the Opinion read when it was here before. 31 Ann. 305. 

Pursuant to the decree then rendered an account was filed by the 
plaintift which was opposed by a number of the contributors—by all 
of them who hed therctofore brought suit for their contributions and 
by others who were induced to demand them then-—and the result was 
that the plaintiff compromised with all these claimants and paid them 
five thousand dollars in full. This settlement was put in the form 
of a judgment. 


But meanwhile the Treasurer of the State and the Louisiana Institu- 
tion for the Blind had also opposed the account, and this compromise 
is expressly stated to have been made without prejudice to the rights 
of these two opponents who were therefore unaffected thereby. The 
present contest is between them and the plaintiff. 

The State had contributed two thousand dollars to the plaintiff by 
an appropriation made in 1860 the year following its incorporation, the 
charter having been made by seven persons in January 1859 under the 
general law authorizing corporations to be thus made. The original 
petition in this case was filed in December !877 and the next sucecding 
legislature passed the Act which is the basis of the pretensions set up 
in behalf of the State in the present controversy. It is as follows: 

AN ACT 

“To authorize and direct the Louisiana Board of Trustees of the 
American Printing House for the Blind to pay certain funds into the 
State Treasury for the benefit of the Louisiana Institution for the Ed- 
ucation of the Blind and Industrial House for the Blind; to provide 
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the mode of said payment and for the delivery of said money to the treas- 
urer of said institution, and to relieve from responsibility said Board 
of Trustees of the American Printing House for the Blind. 


PREAMBLE. 


‘“‘Whereas, the Louisiana Board of Trustees of the American Print- 
ing House for the Blind, incorporated under the general laws of the 
State, and organized under a charter bearing date ——, 1859, did 
receive contributions to be applied to the establishment at Louisville, 
Ky., of the American Printing House for the Blind; and 

“Whereas, said charter provides that if said .printing house should 
not be established, as required by said charter, within a limited time 
therein fixed, which limit has long since been reached, said donations 
should revert, with accumulated interest thereon, to the original 
donor ; and 

‘““Whereas the State of Louisiana, by Act No. 163, of the General 
Assembly of 1860, approved March 10th, 1860, entitled ‘ An Act to appro- 
priate the sum of two thousand dollars to the Louisiana Board of Trus- 
tees of the American Printing House for the Blind,’ did appropriate the 
sum of two thousand dollars to said board for said purpose ; and 

‘* Whereas, said sum with accumulated interest is now in the hands 
of said board ; and 

** Whereas, there remains also in the hands of said board certain 
other amounts contributed by private individuals for said purpose, which 
amounts are unclaimed by said contributors ; and 

“Whereas, owing to the small amounts contributed by each of said 
donors, and the lapse of time since said donations were made, it is im- 
probable that said donations will ever be reclaimed by said contribu- 
tors; and 

‘¢ Whereas, the provisions of said act of incorporation have not been 
complied with, now, then, for the purpose of relieving said board of 
trustees of responsibility, and of realizing, so far as practicable, the 
spirit of said donation, 

Sec. 1. Be it enacted by the Senate and House of Representatives of 
the State of Louisiana, in General Assembly convened, That the Louisi- 
ana Board of Trustees of the American Printing House for the Blind 
be and are hereby authorized and required to pay into the State Treas- 
ury, the aforesaid sum of two thousand dollars, with all accumulated 
interest thereon, donated by the State of Louisiana pursuant to Act No. 
163, approved March 10th, 1860, and all such other sums as may have 
been donated or contributed pursuant to the provisions of the act of 
incorporation of said Board and remain at present unclaimed by said 
contributors in the hands of said board, together with all accumulated 
interest on said sums. 

“Sec. 2. Be it further enacted, etc., Tiiat the State Treasurer be and 
he is hereby authorized to demand and receipt for all sums of money, 
with accumulated interest, within the contemplation of the foregoing 
section, and that upon compliance with the provisions of said section 
the atoresaid Board of Trustees shall be released from all responsi- 
bility relative to any and all moneys thus paid into the State Treasury, 
and forever guaranteed and protected against all loss or damage grow- 
ing out of or in any manner connected with such sum or sums of 
money thus paid into the State treasury, whether against the original 
contributors, their heirs or assigns, or an‘'y other person or persons 
whomsoever. 
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“Sec. 3. Be it further enacted, ete., That all moneys paid into the 
State treasury pursuant to the provisions of this act shall be and re- 
main a special and inviolable fund for the sole and exclusive benefit 
of the Louisiana Institution for the Blind and the Industrial Honse 
for the Blind, domiciled at Baton Rouge in said State, and that said 
money shall be paid over by the State Treasurer to the Board of 
Trustees of said Louisiana Institution for the Blind and Industrial 
House for the Blind, whenever demanded by said Board on the war- 
rant of the treasurer thereof, countersigned by the vice president of 
said board. 

“Src. 4. Be it further enacted, etc., That in case any sum or sums,- 
with accumulated interest, to be as aforesaid paid into the State treas- 
ury should be hereafter claimed by any of the contributors of said 
sums, or others, upon making due proof of said claims before any 
court of competent jurisdiction and obtaining judgment therefor, upon 
presentation of a duly authenticated copy of said judgment, the State 
Treasurer shall pay tlfe same ont of any money iu the treasury not 
otherwise appropriated. 

“Sec. 5. Be it further enacted, etc... That all laws and parts of laws 
in conflict with this act be and the same are hereby repealed. 

“Sec. 6. Be it further enacted, etc., That this act shall take effect 
from and after its passage. 

‘** Approved May 14, 1878.” 

Numerous objections are made to this Act. It is charged to be un- 
constitutional because it does not express its objects in its title, but 
surely it is not necessary at this late day to say that the title of an Act 
need not be a synopsis of its contents. It is sufficient if it indicate the 
general object or purpose of the law without specifying each provision 
made therein. 

It is said also that it invades the judicial department of the govern- 
ment and assumes to find certain facts and to declare the legal conse- 
quences flowing therefrom. The preamble is justly liable to this ob- 
jection, but in so far as it declares a forfeiture of the plaintiff’s charter 
and assumes that the donors who have not already reclaimed their do- 
nations will never do so, and because of this assumption proceeds to 
take possession of the whole fund, the Act goes beyond legislative 
power and to that extent is null. As was said in Perry v. Coms. Clin- 
ton & Port Hudson R. Co., XI Rob, 414, the legislature has no right, 
having enacted laws providing what infractions of obligations of cor- 
porations shall produce forfeiture of their chartered privileges, to try a 
particular case, decide it, and execute its own decree. 

As to the denial of the authority of the State Treasurer to sue for 
the donation made by the State, it is competent for the legislature to 
confer that power upon him, and the authority to “demand and receipt 
for” such donation inctudes the authority to demand it judicially and 
give receipt for it in her name—in other words to stand in judgment 
for the State. 
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The power and the right of the donors to reclaim their contribution 
has been admitted by the plaintiff. Such adinission is contained in the 
payment to those, who participated in these proceedings by opposing 
the plaintiff’s account, the sums agreed to be received in full of 
their demands. There were over two hundred of them. The State has 
an equal right to reclaim her donation of two thousand dollars which 
we shall allow without taking into account the fee ($200) paid by the 
plaintiff for getting it out of the Treasury, and shall reckon the inter- 
est from.the date of the Act instead of the earlier period of the receipt 
of the donation or the later one of judicial demand. And this is the 
full extent of the State’s demand to which we can listen. 
The attempt to confiscate moneys that are ngt hers by ordering the 
payment of them into her Treasury on the pretence of relieving the 
Trustees of responsibility which they have not asked is a stretch of 
legislative power that no Court can sanction under our system of gov- 
ernment. The fund has been nursed by the Trustees with unexampled 
‘are and scrupulous fidelity. Its accumulation commenced in 1860, it 
survived the perilous war-time, survived that more perilous time, the 
decade that followed the war, when fortunes were engulphed and public 
funds withered, and to-day is more than double the original sum. 
When the State orders the Trustees to pay the whole with its accumu- 
lated compounded interest into her Treasury, at the same moment an- 
nouncing her purpose to give it to another institution, she gives another 
example of the ease with which one can be generous with the money of 
others. She cannot appropriate the money of others to her own use. 
She can only reclaim that which she gave on the non-fulfillment of the 
condition upou which she gave it. Montpelier Academy vs. George, 14 
La. 395. 
The case is not assimilated to that in which the State enacts that the 
curator of a vacant estate shall pay into her Treasury the funds in his 
hands, for of that estate she is the ultimate heir. 


It is not for us tosay what is to become of the fund now in the hands 
of the plaintiff? We may adopt the language of the Supreme Court of 
the United States in reference to it ;-—‘‘the Louisiana board by virtue 
of their distinct organization, their separate position, the local charac- 
ter of their operations, and their just expectations of a special benefit 
to the blind of their State, not only had a right but were under an ob- 
ligation to take due care that the institution to which their fund should 
be entrusted was such an institution in its’ objects and constitution as 
was contemplated when the scheme was undertaken and entered into 
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and not one materially different therefrom in other respects.” Print- 
ing House v. Trustees, 104 U. 8. Rep. 724. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the Treasurer of the State have and recover 
of the plaintiff two thousand dollars with five per cent per annum inter- 
est from May 14, 1878 and the costs of his opposition in both courts, 
and that the opposition of the Institution for the Blind at Baton Rouge 
is dismissed at its costs. 


On APPLICATION FOR REHEARING. 


The cost of appeal was thrown on the plaintiff by our decree. It 
was an inadvertance and needs correction which may be made without 
a rehearing, which is refused. 

It is ordered and decreed that the plaintiff have and recover of the 
opponents the cost of appeal, and with this alteration that our former 
judgment stand. 


No. 9392. 


Mrs. E. J. RALSTON AND Hussanp vs. British & AMERICAN MORTGAGE 
Company (LIMITED). 

An order of seizure and sale in a proceeding via executiva, on a mortgage importing confes- 
sion of judgment, is a judgment, and. after its rendition, such proceeding is not remov 
able from the State to the Federal court. So. an action brought by the defendant to 
restrain the execution of such judgment, is auxiliary to the proceeding and is not re- 
movable 

Bondurant vs. Watson, 103 U. S. 287. only applies to injunction suits to restrain execution of 
State court judgments, when brought by persons not parties to such judgments. 


\ PPEAL from the Ninth District Court, Parish of Tensas. 
4 Hough, J. 


& 
Wade R. Young for Plaintiffs and Appellants. 
Steele & Garrett for Defendant and Appellee. 


The opinion of the Court was delivered by 
FENNER, J. The motion to dismiss presents the same points urged in 
the case of Sachse vs. Citizens’ Bank, just decided, and for the reasons 
there given, is overruled. 
MERITS. 
The appeal is taken from an order removing the cause to the Fed- 
eral Court. 
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The defendant, an alien, proceeding against the plaintiffs on a mort- 
gage act importing confession of judgment, obtained a decree or order 
of seizure and sale. The plaintiffs filed the instant suit for injunction 
restraining the execution of said decree. ‘Then, alleging their own cit- 
izenship of Louisiana and the alienage of defendant, they apply for 
the removal under the Act of 1875. The order granting the removal 
was clearly error. 


This Court has held that the order of seizure and sale “ was a final 
judgment exhausting the power of the court quoad the application, and 
leaving nothing to be decided and no contest or issue between the par- 
ties,” and that, after such order, the executory proceeding was not re- 
movable. Meaux vs.: Pittman, 31 Ann. 405. 


The injunction proceeding to restrain the execution of such ‘h judg- 
ment is merely auxiliary, when brought by the defendants in such a 
judgment. The Supreme Court of the United States has held that an 
injunction proceeding to restrain the execution of a judgment of a 
State Court brought by one, not a party to the judgment, was removable, 
but the reasons assigned are thus given: ‘The injunction had its ori- 
gin in the judgment, but it was a new and independent suit between 
other parties and upon new issues. It was a suit in which the plaintiff 
sought to be protected against a judgment to which he was nota party, 
by which his property had been specifically condemned to satisfy a 
claim against others and not against him. * * * It could not be 
called incidental or auxiliary to the original case. It was a new and 
independent controversy between other parties.” Bondurant vs. Wat- 
son, 103 U. S. 287. 

Upon the principle of inclusio unius, exclusio alterius, the stress laid 
upon the fact that the plaintiff in injunction was not a party ‘to. the 
judgment, powerfully indicates that, if he had been a party, the decis- 
ion would have been different. Believing such inference to be, not only 
justified by the language of the Supreme Court, but thoroughly sound 
in principle, we shall enforce it. 

It is, therefore, ordered, adjudged, and decreed, that the order of re- 
moval appegled from be annulled and set aside; and it is now ordered, 
adjudged, and decreed, that the petition of plaintiffs herein praying for 
removal of this cause to the Federal Court be rejected at cost of appel- 
lees in both courts. 
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Léche vs. Police Jury. 


No. 9329. 


GERVAIS LECHE vs, POLICE JURY OF JEFFERSON PARISH ET AL, 








An injunction is not the appropriate remedy to prevent a police jury from employing an 
attorney in its suit, even where the law provides that the district attorney shall repre- 
sent itin such suits—the less so, whe e the latter claims for himself exclusively the 
salary allowed to the employed attorney, who is not made a party to the action. 


A. PPEAL from the Twenty-sixth District Court, Paiish of Jefferson. 
£ Hahn, J. 


A. E. Billings for Plaintiff and Appellee. 


S. 8. Carlisle and J. D. Coleman for Defendants and Appellants. 


The opinion of the Court was delivered by 

BenyuveEz, C.J. This action is brought by the plaintiff as district 
attorney of the Twenty-sixth Judicial District, composed of the 
parishes of Jefferson, St. John the Baptist and St. Charles, to prevent 
the police jury of the first parish, from employing and paying S. 8. 
Carlisle, Esq., as the attorney of their body, and to decree the ordi- 
nances or resolutions, under which he was employed, null and void, 
and to recognize him the plaintiff as the legal representative of said 
police jury and entitled to the emoluments provided by law for ser- 
vices rendered said jury by him (Carlisle). 

The police jury appeared, excepting to plaintiff’s right of action 
to claim either a provisional or perpetual injunction, or final judgment, 
and under reserve of such exceptions, pleaded the general issue, made 
certain admissions and specifically averred its right to employ and pay 
counsel. 

The exceptions were overruled, and on the merits judgment was 
rendered in favor of plaintiff, from which the police jury appeals. 

The clear object of the suit is, to have the plaintiff recognized as the 
only attorney authorized to represent the police jury in its legal and 
judicial matters, to the exclusion therefore of S. 8. Carlisle, who is not 
made a party to this suit, and as a corrollary, to have the jury pre- 
vented from employing and paying said attorney for services rendered. 

The plaintiff does not aver in what particular the employment and 
payment of Carlisle, as such attorney, has affected or may affect him. 
There is no allegation that the salary or fees to be paid Carlisle, is 
proposed to be drawn from the salary to which the plaftiff may be 
by law entitled, and that he will be injured thereby. 

If it be true that the police jury refuses to allow plaintiff to repre- 
sent it in legal proceedings and has in violation of a constitutional 
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prohibition, “employed S. S. Carlisle, Esq., who has usurped the fune- 
tions of the plaintaff, as district attorney, the remedy would not be an 
injunction against the police jury, but, some well known proceeding 
either against the police jury or against Carlisle or both. 

It has been held that where the charter of a city provides that its 
solicitor shall represent it in all suits, in which its property or rights 
are involved—an injunction will not be allowed for the purpose of pre- 
venting the city council from employing another attorney in its suits, 
the remedy by injunction is not appropriate to such case. High on 
Inj. vol. 2, p. 833, § 1267; Ib. on Ex. Leg. Rem. p. 449, § 619, and 
authorities in notes ; also, 27 Ann. 446; 29 Ann. 271; 30 Ann. 660. 

As plaintiff has shown no cause of action for the main relief, it 
clearly results that he was not entitled to the preliminary injanction 
asked and obtained. 

Without moving for a dismissal of the appeal, the appellee syggests 
that the case is unappealable. 

The plaintiff himself makes the case an appealable one, by claiming 
to be entitled to the amount to which Carlisle would be entitled event- 
ually, which is in excess of two thousand dollars. 

The exceptions should not have been overruled. 

It is therefore ordered and decreed, that the judgment appealed 
from be reversed. It is now ordered and adjudged that the injunction 
issued be dissolved ; that the exceptions filed be sustained, and that 
the suit be dismissed at the cost of plaintiff and appellee in both 
f courts, 





' No. 9376. 
THE STATE OF LOUISIANA EX REL. BOARD OF HEALTH vs. E. A. BURKE, 
TREASURER, 

The provisions of Article 178 of the Constitution directing that: ** The General Assembly 
shall * * * provide for the establishment and maintenance of a State Board of 
Health,” do not make it the imperative duty of the legislature to thus provide by means 
of appropriations from the State treasury 

The authority for such appropriations ma) be traced thereto, but it is merely permissive 
and not mandatory . 

Hence, the warrants issued to Board of Health, under the Act 52 of 1884, are not strictly 
constitutional warrants. and are not entitled to preference of payment out of the Gen- 
eral fand. 

PPEAL from the Seventeenth District Court, Parish of East Baton 

A Rouge. Burgess, J. 


F. C. Zacharie for Relator and Appellant. 
M. J. Cunfingham, Attorney General, for Defendant and Appellee. 


The opinion of the Court was delivered by 
~  Pocnk, J. Relators, holders of warrants issued under the provisions 


of Act No. 52 of 1884, claim preference for their payment as constitu- 
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tional warrants, second to warrants issued in favor of constitutional 
officers, whose salaries are fixed by the Constitution, and concurrently 
with warrants issued in favor of the University of Louisiana, of the 
University for the education of persons of color, and of the Mechani- 
cal and Agricultural College. 

They are appellants from an adverse judgment. 

The theory of preference among warrants drawn against the treas- 
ury of this State, finds its sanction in the very essence of a Constitution 
which has limited the power of legislative taxation. While the tax 
limit is strictly detined, the same certainty could not be applied to the 
limit of appropriation. From the very nature of things, full discre- 
tion was left to the legislature, touching innumerable and unforeseen 
subjects ot State aid, and of legislative appropriations. The very rea- 
son, which justified the propriety and the wisdom of a constitutional 
linitation to taxation, suggests the possibility and even the probability 
of an excess of appropriations, necessarily unlimited by the Consti- 
tution, over the State revenue depending upon a rate of taxation, 
restricted within constitutional limits. 

Dealing with these principles, actually illustrated by facts and ex- 
perience, and understanding that the Constitution must first be obeyed 
and enforced, we recognized the inevitable doctrine of a preference 
of a certain class of warrants over others, all issued under the same 
legislative provisions, in our decision in the case of the State ex rel. 
Collens vs. Burke, Treasurer, 32 Ann. 1213. Applying the same rule 
and expounding the same doctrine, we subsequently held that, as war- 
rants in favor of constitutional officers, whose salaries are fixed by the 
Constitution, should hold the first rank, it followed as a logical, as well 
as a legal, consequence, that next to them should come other warrants 
issued under a direct mandate of the Constitution, and that the latter 
class of warrants should be allowed superiority of rank, out of the 
same fund, over all other warrants which cannot be traced to a like 
direct constitutional source. State ex rel. Administrators of the Uni- 
versity of Louisiana vs. E. A. Burke, Treasurer, 35 Ann, 457. 

The question presented in this controversy, involves the classification 
of relator’s warrants in one of the two categories of warrants herein- 
above last described. 

If the Constitution has made it the imperative duty of, the legisla- 
ture to appropriate money from the State treasury for the purposes of 
the Board of Health generally or as enumerated or provided for in the 
appropriation for its benetit, in the Act 52 of 1884—our plain and ine- 
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, vitable duty will be to recognize and to enforce the preference which 
relators claim. 


Relators trace the constitutional character of their warrants to the 
provisions of Article 178 of the Constitution, which ordains, that “ the 
General Assémbly shall provide * * * for the establishment and 
maintenance of a State Board of Health.” 


The language of the appropriation under which relators’ warrants 

were issued is as follows: ‘‘ For the Board of Health of the State of 

Louisiana, to be used in “ purchasing the necessary mechanical appa- 

ratus, for improving the system of disinfection of vessels, preventive 

of introduction of fever, and the erection of the necessary buildings 

2 and the establishment of a lower quarantine * * * for the year 

1884, fifteen thousand dollars ; for the year 1885, fifteen thousand dol- 
lars,” 

From the mere reading of the provision, it is at once apparent that 
the object of the appropriation is not for the establishment and main- 
tenance of a State Board of Health. But the clearly avowed object of 
the appropriation is to increase the means or facilities for the accom- 
plishment of certain specified ends, by an institution already estab- 
lished, and whose maintenance is provided for through and by means 
of other resources outside and independently of that particular appro- 
priation. 

It is easy to read through the language of the section, that the legis- 
lative aid intended thereby, had no reference to the constitutional 
recommendation contained in Article 178, but, that it was simply 
prompted by the laudable desire of enhancing the usefulness of the 
Board of Health, and that its constitutional source was understood to 
be found in the general and ,discretionary power of the legislature on 
the subject of taxation and appropriation. 


’ : Our conclusion is, therefore, that, conceding the language of Article 
178 to be liable to the construction of an imperative mandate to the 
legislature to provide for the establishment and maintenance of a State 
Board of Health, by appropriation of funds from the State treasury, it is 
not at all apparent or even probable that the appropriation now under 
discussion entered into the legislative mind, as an act adopted in obe- 
dience to, or in furtherance of, such constitutional mandate, or that it 
had the remotest connection therewith. And this is the essential con- 
dition of the relief which relators now crave at the hands of the 
“courts. 
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But a proper construction of Article 178 is absolutely inconsistent 
with the idea of its containing an imperative mandate to the legislature 
for the maintenance of a Board of Health, by appropriations from the 
State Treasury. 

There are many modes, both constitutional and legal, for the establish- 
ment and maintenance of State institutions besides a direct recourse to 
the State Treasury. Indeed, past experience and the legislation which 
has prevailed on this identical subject between the years 1879 and 1884 
pointedly suggest other and very efficient modes to accomplish the same 
end. 

We must take judicial cognizance of the legislation of the State, and 
we find that in the session of 1880, the extra session of 1881, and the 
session of 1882, no appropriation was made by the legislature for the 
Board of Health, and we are thus afforded a precedent of legislative con - 
struction of the true meaning of Article 178, and that construction is 
more than confirmed by the language used in the section containing the 
appropriation made at the session of 1884. 

Of course, it never entered the ntind of the Attorney General to con- 
tend or in ours even to intimate that there is no constitutional authority 
for the appropriation which we are now considering. It has ample 
coustitutional and legal justification, both in the inherent powers of the 
General Assembly, and in the special power conferred by the article ; 
hence it is perfectly legal and binding on the treasurer; but this does 
not confer the preference claimed for relators’ warrants. Our meaning 
is simply that the authority of the General Assembly which derives 
from the article is permissive and not mandatory. 

Of the latter character are the constitutional requirements which we 
were called on to consider in the cases of Collens and of the University 
of Louisiana. 

From the foregoing considerations, naturally flows the conclusion 
that relators’ warrants are not entitled to the preference which is 
claimed for them, and that relators are not entitled to the writ which 
they seek to obtain. 

We have considered, and we duly appreciate, the very able and in- 
genious argument of their zealous counsel, and we are fully impressed 
with the great usefulness of the Board of Health, as one of the most 
important State functionaries, and we are free to concede that in a 
discussion for the adoption of a constitutional provision intended to 
give to their warrants the rank which is now claimed, the argument of * 


counsel would be unanswerable and irresistible. But such is not our 
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mission, and our power is restricted to expound, and cannot be extended 
to enlarge, the Constitution. 

The same consideration dictates our answer to the State Treas- 
urer, as to his suggestion of the wisdom or necessity of an adjudication 
establishing, at this time, a correct classification of all warrants which 
are drawn against the general fund. Our authority must be confined 
to the issue presented in this case; and all our utterances on other 

‘ rights or questions not necessarily involved in the case at hand, would 
be mere suggestions and idle recommendations binding on no one. 

We are asked to judicially enforce an alleged preference in favor of 
relators’ warrants; we find no constitutional ground for such a prefer- 

a ence; in refusing the relief prayed for we have disposed of the only 
issue which was presented to us and we have thus exhausted our whole 
power in the premises. 

















Judgment affirmed. 






Rehearing refused. 










THE State OF LOUISIANA Vs. JOSHUA WILLIAMS. 






The forfeiture of an appearace bond is a proceeding in a criminal case, and the appeal from 
the judgment of forfeiture is not to be tested by the rule applicable to civil actions. 
Whenever the offence charged in the indictment is of a grade that gives us jurisdiction be- 
a cause one of the jurisdictional punishments may be inflicted, that fact attracts jurisdic- 
“Ns tion to the appearance bond that was given in that criminal proceeding. The test of our 
r jurisdiction is not the amount of the bond but the grade of the offence charged. 
The forfeiture of an appearance bond given without authority will be set aside. 
The object of an appearance bond is to secure the trial of the offender rather than to fill the 
coffers of the Treasury, and therefore when after forfeiture the sureties bring the offender 
into open court during the term when the bond was forfeited. the judgment of forfeiture 
should be set aside, provided there is no collusion or deceit or fraud practiced or at- 
tempted to be put upon the court. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Cross, Special Judge. 






















M. J. Cunningham, Attorney General and C. C. Bird, District Attor- 
ney, for Plaintiff and Appellee. 







Rouse & Grant, contra. 










The opinion of the Court was delivered by 
MANNING, J. This appeal is from a judgment of forfeiture of an 
appearance bond, and a motion to dismiss is made fer want of jurisdic- 






tion. 
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Joshua Williams, having been arrested on a charge of murder, was 
held to bail (by what authority does not appear ) in the sum of three 
hundred dollars for which he gave bond with Henry Schorten and 
Charles Williams as sureties. Upon the meeting of court an informa- 
tion was filed charging him with assault with a dangerous weapon with 
intent to commit murder, and an order was entered that the sheriff take 
bond for the defendant’s appearance in the sum of three hundred dol- 
lars. None was taken. 

The defendant was tried and the jury failed to agree. There were 
several continuances at subsequent terms. Finally atthe autumn term 
1884, the defendant was called and failing to appear, his bond was for- 
feited. Later in the same term his sureties produced him in open 
court and moved to set aside the judgment of forfeiture which was re- 
fused and they have appealed. 


The ground of the motion to dismiss is that the sum is below our 


jurisdiction, but it is not maintainable. 


+ 

The forfeiture of an appearance bond is a criminal proceeding and 
the appeal from the judgment of forfeiture is not to be tested by the 
rule applicable to civil actions. State v. Cassidy, 7 Ann. 276. 

In criminal cases our jurisdiction comprehends only those where the 
punishment of death or imprisonment at hard labour may be inflicted or 
a fine exceeding three hundred dollars is actually imposed. Yet it is 
well settled that we have jurisdiction when the indictment for those 
offences has been quashed. The State may appeal therefrom although 
no punishment has been awarded and no fine imposed. State v. Ellis, 
12 Ann. 390. 


So where the punishment awarded is neither death nor imprisonment 
at hard labour but of a grade whereof we have not jurisdiction, yet if 
the offence charged be one for which either of those punishments may 
be inflicted, we have jurisdiction. State v. Charles, 14 Ann. 650. 

Now the offence with which the defendant is charged is one that 
gives us jurisdiction because one of the jurisdictional punishments may 
be inflicted on him, and that fact attracts jurisdiction to the appear- 
ance bond that was given in that criminal proceeding. The test of 
our jurisdiction in such case is not the amount of the bond, but the 
fact that an offence is charged*for the commission of which the punish- 
ment of death or imprisonment at hard labour may be inflicted, or a 
fine exceeding three hundred dollars is actually imposed. 


The motion to dismiss is therefore denied. 
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‘ Cohn vs. Canal Bank. 


ON THE MERITs. 


The judgment of forteiture cannot stand. The bond was given ap- 
parently without authority. It states on its face that it is given to an- 
swer a charge of murder and bears date of the time of arrest, January 
1882. The bond that was ordered to be given at the March term 1882, 
when the information for assault with intent to murder was filed, was 
never given. It is not the bond that was required by the court. It 
antedates the time of filing the information and the order permitting and 
prescribing the bond. 

There is another reason why it cannot stand. The sureties brought 
the accused in open court and offered him for trial. ‘The object of an 
appearance- bond is to secure the trial of offenders rather than to fill 
the State coffers by forced contributions from sureties. That object 
was attainable through and by the action of the sureties in producing 
the body of the offender at the term when he was called. Where there 
is no collusion nor suspicion of collusion to defeat the ends of justice, 
sureties have becn always relieved from a judgment of forfeiture when 
they have produced their principal and surrendered him into the eus- 


tody of the law. That should have been done in the present case. 


Judgment reversed. 


No. 9386. 
ALEX. Coun (T. C. SACHSE, ASSIGNEE,) Vs. CANAL BANK. 


Motion to dismiss denied, and judgment reversed for the reasons given in Sachse vs. Citizens’ 
Bank. 


PPEAL from the Ninth District Court, Parish of Tensas. 
Young, J. 


Wade R. Young and Farrar & Kruttsechnidtt for Plaintiff and Appel- 
lee. 


Miller & Finney and Steele & Garrett for Defendant and Appellant. 


The opinion of the Court was delivered by 
FENNER, J. A motion to dismiss is filed in this case, based on the 


same grounds as those presented in the case of Sachse vs. Citizens’ 
~- Bank just decided. For the reasons there given, it is denied. 
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On THE MERITs. 


This is an appeal from an order removing the cause to the Federal 
Court, and presents all the features detailed in the case of Sachse vs. 
Citizens’ Bank just decided, with the additional one, that the injune- 
tion here was originally taken out on the petition of A. Cohn, the de- 
fendant in the executory proceeding, and a resident of this State; that 
the assignment to Sachse for the benefit of creditors was subsequently 
made ; that Sachse appears in the cause as a substituted plaintiff, and 
in that capacity petitions for the removal. Al] the reasons given for 
reversing the order in the Citizens’ Bank case, apply with greater force 
to this, with the additional one, that no assignment made during the 
pendency of the suit could confer on Sachse rights which the original 
party did not possess. 


It is, therefore, ordered, adjudged and decreed that the order ap- 
pealed from be annulled and set aside, and it is vow adjudged and de- 


creed that the petition of plaintiff, praying for removal of this cause to 
the Federal Court, be rejected at appellee’s cost in both courts. 








No. 9351. 
CHARLES VIAL Vs. JOHN G. MOLL ET AL. 


In the absence of a specific averment of error, fraud, ambiguity, or the like, oral testimony 
is inadmissible to contradict, vary, restrict, or enlarge an authentic act. In the absence 
of an averment that time was granted since the date of such act and in the face of one 
to the effect that time was agreed to, previous thereto, oral testimony cannot be re- 


ceived. 
1 


t is especially inadmissible to show that the consideration of a mortgage given to secure 
the payment of a note issued for value received in advances made, and which is acknowl- 
edged in the act as an indebtedness—was not the consideration of the act; but that the 
consideration was the granting of time for the payment of the mortgager’s debt, and the 
promise of the mortgagee to furnish supplies to work the mortgaged land. 


Want of consideration is not one of the causes for which an injunction can be obtained with- 
out bond, under Art. 739, C. P. 


Objections to the legality of the issuance of such injunction without bond, can be formu- 
lated, either in a rule to dissolve, or in an exception, and urged at the time of offering 
the oral testimony. on the trial of the rule or exception. 


An answer filed under reserve of such exception cannot be considered as a waiver of the 
preliminary defense. It joins issue on the merits only, if the exception is overruled. 


Tn the absence of legal proof in support of the averments a judgment of non suit is the 
proper one to be rendered. 
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The opinion of the Court was delivered by 





BERMUDEZ, C.J. The plaintiff appeals from a judgment of non suit 
dissolving an injunction taken by him, without bond, against executory 
process issued on three notes of his, against property said to have been 






mortgaged to secure their payment. 






The substantial averments of his petition are: that one of the two 
notes, older in date, was issued without consideration and that the last 
note issued, thirdly described in the petition, was uttered and secured 
by mortgage, on a promise of the holder of the two notes to grant time 
for the payment of the debt, and to make advances for the cultivation 








of the land mortgaged to secure the notes. 







The injunction was asked and was granted without bond. 


Shortly after, the plaintiff in executory process, charging that the in- 
junction had illegally issued without bond, and that the allegations of 
the petition were false, took a rule for the dissolution of the writ. 








On the day of trial of the rule, the mover therein filed an exception 
to the right of the mortgager to an injunction without bond, and, under 
reserve of this exception, pleaded the general issue, averring, however, 








his claim and mortgage. 






The exception was overruled. Plaintiff in injunction then offered 
; ’ oral testimony in support of hisaverment. On objection, the testimony 
was ruled out and bills were reserved. 






The testimony was offered to show : 





1. That one of the two notes older in date had issued without con- 





sideration. 
2. That the consideration of the last described note was an exten- 






sion of time; and 
3. That the consideration of the mortgage was a promise to furnish 
supplies, the complaint being that, in violation of the understanding 
z between the parties, neither was the time granted, nor the supplies 







furnished. 
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Objection was made to the admission of this testimony to establish 
want of consideration of the note first mentioned, on the ground that, 
even if the fact were true, it did not authorize an injunction without 
bond, and that this defense was in conflict with, and waived by, subse- 
quent averments of the petition, which admits the validity of the 
debt evidenced by that note, and is based on an agreement alleged to 
have been made anterior to the date of the mortgage act. 
> Objection was also made to the hearing of oral proof to support the 
second and third grounds of complaint in the injunction, on the ground 
that it would contradict, vary, or enlarge the authentic act, in which 
the consideration of the note and of the mortgage is, without the least 
ambiguity, expressly declared to be the indebtedness of the drawer and 
mortgager for value received in advances for the previous year. 

The plaintiff in injunction contends that the objections should have 
been made, either in a rule to dissolve, or by objection, at the time of 
trial, to the reception of the testimony. 

This is precisely what was done by the defendant in injunction. He 
not only took the rule, but also objected when the offers were made to 
the reception of the oral testimony. He, besides, filed an exception, 
which, like the rule, objects to the legality of the injunction without 
bond. He has further eventually put the averments of the petition at 
issue by denying them. We are, therefore, at a loss to perceive the 
force of the contention, even if the proposition advanced be a correct 
one. 

After creditably admitting here that he had no right to inject into 
his petition for an injunction, without bond, a ground (want of consid- 
eration) not enumerated among those specified in Art. 739, C. P., which 
authorize an injunction without sccurity ; and that the ruling excluding 
testimony to establish it is correct, the plaintiff in injunction insists 
nevertheless, that he had a right to introduce the oral proof, to show 
that the consideration of the third note and of the mortgage securing it 
was not only money, but also time and supplies. 

His counsel refers the court to several authorities with a view to es- 
tablish that oral testimony has been judicially allowed, to show facts 
at variance with declarations made in authentic acts, in kindred in- 
stances. The rulings invoked were made, either in cases in which the 
act was silent on the question of consideration, or in cases in which 
error, fraud, ambiguity, or some other cause had been alleged, or in 
which third parties were the movers. They surely do not apply to 
suits in which such features are not prevented—which is the case in 
the instant controversy. 
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On the trial, a question was put to a witness to ascertain whether tire 
mortgagee had, at any time, granted time for the payment of the debt; 
but, on objection, the question was not allowed to be answered. 

The reason for this ruling was, that the averments of the petition 
showed that the promise, if any was ever made, was anterior to the 
date of execution of the last act of mortgage which distinctly states 
that the consideration of the mortgage was the indebtedness of the 
mortgager as evidenced by the note last described, and which had been 
issued for value received in advances of the previous year. 

Had a vitiating charge been made, or one alleging an ambiguity in 
the act, over even that since the execution of the mortgage last con- 
sented, time had been granted, a different case would have been 
presented. 

The portion of the article of the Code of Practice (739) which pro- 
vides that the debtor can arrest the sale, where time has been granted 
to him, although this circumstance be not mentioned in the contract, 
can have no reference to time granted before, and can only mean time 
granted after the date of the contract. It allows this defense, although 
no provision was made in the contract, for the obvious reason, that the 
granting of time was a new contract subsequently entered into, of 
which proof is admissible, notwithstanding what may be contained in 
Article 2276 of the R. C. C. which prohibits the admission of parol ev- 
idence, not only against or beyond what is contained in the act, nor on 
what may have been said before, or at the time of making them, or 


since. 

The oral testimony offered was evidently designed, if not to contra- 
dict, at least to vary and enlarge the declarations of the authentic act, 
touching the consideration of the mortgage given. 

If it was not tendered to add to, or take from, the act, what was it 
offered for? It clearly had not for its sole object, if that, to confirm the 
declarations of the act, for that would have been a superfluity possibly 
injurious to the debtor. It was palpably intended to inject into the act 
what is not found in its context, and what is claimed should have been 
incorporated into it. 

Confronted with the express declaration of what the consideration of 
the notes and of the mortgage was, and in the absence of any aver- 
ment justifying an inquiry behind the act into anterior or contempora- 
neous matters, or to establish a new contract for delay in payment, 
subsequent thereto, we think the testimony was properly ruled out. 
The act is at least prima facie binding on the parties, and its effect 
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must conclude them, unless it be destroyed ar impaired by written ev 
idence or by testimony admitted, under a vitiating special averment 
as already stated, or under a different statement of rights. 

It is needless to indulge into any extended argument or quote specif- 
ically many authorities in support of such plain proposition of law. 
A general reference to fountain heads is all that is required. R. C. C. 
2276; C. P. 739; Hen. Dig. 534, 536, 538, 540; Lon. Dig. 251; 
Greenleaf vol. 1, secs. 275, 277, 281, 283. 


By this litigation, which was inaugurated on February 29, 1884, the 
plaintiff has reaped the benefit of the contract which he says had been 
agreed to, viz: time, in other words, a suspension of the sale of his 
property, until the end of the year 1884, which has now fully gone by. 


Judgment affirmed. 
Rehearing refused. 


DISSENTING OPINION. 


PocnE, J. My conception of the true issue involved iu this case 
compels me to differ from the conclusions announced by my asso- 
ciates. 

Under my views of the controversy, its pivotal point involves the 
right of a defendant in an executory process to prove by parol testi- 
mony that time had been granted to him for paying the debt for 
which his property has been seized. The debt in execution in this 
case is represented by two notes dated June 28, 1882, and by another 
note dated January 26, 1384, all these being past due on their face 
when the seizure was made. 


The latter note was secured by mortgage under date of February 5, 
1884, witnout novation of the original tenor of the note. The act of 
mortgage did not, therefore, stipulate another or a different date of 
the contract which created the debt. 


Now it is conceded that parol testimony would be admissible to 
show an agreement to extend the maturity of an obligation, if made 
since the execution of the contract which evidences the obligation. 

It follows, therefore, that if the executory process had issued on the 
notes and mortgage of June, 1882, exclusively, it would have been 
competent for the debtor to show by parol testimony the consent of 
his creditor granted in January, 1834, to allow him an additional time 


for the payment of the debt. 
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The indebtedness of Vial on the note of January 26, 1884, did not 
spring from the act of mortgage of the 5th of February following, but 
it was created by the note itself, which is the prineipal obligation, to 
which the mortgage subsequently granted was a mere security or ac- 
cessory. The act of mortgage contained no mention of the maturity 
of the obligation, as a consideration or stipulation of the act itself; it 
merely recited the date of the execution and of the maturity of the 
note as fixed by a previous and separate contract. It appears clearly 
trom the allegations of Vial’s petition of injunction, that the agree- 
ment for extension of the maturity of his entire debt to Moll was made 
between the 26th of January and the 5th of February, 1884, as the 
act of the latter date is alleged to be the result of the agreement in 
question. 

It therefore follows that the alleged consent to grant additional time 
for the payment of the debt, was not made previously, but subse- 
quently to the act which created the obligation between the parties. 

The agreement or contract for the extension of time was, therefore, 
no part or element of the act of mortgage, but it was entirely and ab- 
solutely distinct and separate therefrom. 

The act of mortgage was intended to secure the note as it stood at 
the time. From the moment that the agreement was carried into effect 
by the execution of the mortgage, the status of the note was fixed, and 
the projected renewal thereof was effected. To prove that renewal, 
and that of the two previous notes was the real and only object of the 
testimony offered by plaintiff. 

What then becomes of the argument that the proffered oral testi- 
mony was intended or is calculated in its effects to vary or contradict 
the act of mortgage? That testimony would not and could not impair 
or affect the security which the parties contemplated to result from the 
act of mortgage which, as to maturity, would merely follow the fate of 
the note which it secured. The contract which would be affected by 
that testimony was the note itself, and not the subsequent act of mort- 
gage. 

The silence of the act of mortgage on the subject of the new con- 
tract which the debtor sought to prove by parol evidence, cannot avail 
against the debtor. 

Art. 739, Code of Practice, provides th:t the debtor can arrest the 
sale of the thing seized by alleging: 

4, ‘That time has been granted to him for paying the debt, although 
this circumstance be not mentioned in the contract.” 

Plaintiff has not weakened his case, or impaired his legal right to 
resort to parol testimony to show that he had been granted time, by 
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alleging the consideration of that agreement, which was to grant a 
mortgage as security on his unsecured note which his creditor held. 
That consideration was quite reasonable and equally legal. It is 
always competent for a party to a written contract to show by parol 
testimony the real cause of the contract when the same is not expressed 
or described therein. Jackson vs. Muller, 32 Ann. 432; Cole, adm. 
vs. James Smith, 29 Ann. 551; Saramia vs. Comp., 13 Ann. 25; Fal- 
con vs. Boucherville, 3 Rob. 337 ; Cain vs. Pullen, 34 Ann. 511. 

In my opinion, the testimony offered was admissible, and there is 
error in the judgment which excludes it. 








No. 9399. 
Mrs. C. H. Gipson AND HusBAND vs. BENNETT HITCHCOCK ET AL. 
AND 
Mrs. C. F. Hircucock ET AL. vs. JOHN MCKIN ET AL. 
(Consolidated.) 


A married woman duly authorized to contract by a competent judge, under Art. 127 Civil 
Code, cannot contradict her own declarations and the recital in the judge’s certificate, 
in the absence of allegations of fraud against the creditor, or of fraud committed to his 
knowledge. But evidence under an issue without the required allegations, admitted 
without objection, will be considered—and the pleadings being thus enlarged, will open 
the door to the investigation of the real consideration of the contract sought to be 
enforced against a married woman. If the evidence shows that the contract was not 
based on the objects stated in the judge’s certificate, but for a different object to the 
knowledge of the creditor the burden of proof that the contract enured to the benefit 
of the wife is thus shifted on the creditor seeking to enforce the contract 

A judge of a parish court under the Constitution of 1868, was absolutely without power to 
authorize a married woman to contract a debt exceeding five hundred dollars, even 
when acting in the absence or place of the district judge on an application addressed to 
the latter. 

In order to give validity to a contract by a married woman for the ostensible purpose of 
taking her husband out of jail, the evidence must show that the husband was actually 
incarcerated, and that he was liberated through the means of his wife’s contract. either 
by sale of property or loan of money. 

It is not sufficient to show that he was threatened with a criminal prosecution which was 
averted by means of his wife’s contract. 

A tax sale of property sold at a previous tax sale, which is itself shown to be null, can con- 
vey no title. 

PPEAL from the Eighth District Court Parish of Concordia. 

Zz Young, J. 

Dagg & Mason for the Appellants. 
Wade R. Young for the Appellees. 


The opinion of the Court was delivered by 
PocnE, J. The following are the salient facts in this complicated 
litigation. 
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In August, 1870, Mrs. C. H. Gibson, wife of J. S. Meng, separate in 
property by judgment from the husband, appeared in a netarial act 


by which she mortgaged her separate property, to secure a note of 
$1000, of that date, made to represent a loan which she had secured 
from Bennett Hitchcock. She had been authorized to make a loan of 
that amount by the district judge who had issued his certificate to 
that effect in conformity with the provisions of the Civil Code Arts. 
127 et seg. The object of the loan as represented in her application to 
the judge and by the latter’s certificate, was to make the last payment 
on a certain house and lot which she owned in the town of Vidalia. 

In March, 1872, a similar act was passed between the same parties, 
intended to secure a note of $1200 of the same date, representing a 
loan from the same lender. In that transaction she was authorized by 
the judge of the parish court, acting in the absence and place of the 
district judge to whom the application was addressed. In July, 1875, 
after a few payments on the original debt, Mrs. Gibson Meng renewed, 
by notarial act, the obligation to pay the balance of the debt which 
was represented by three promissory notes of $780.76 each, secured by 
mortgage on the same property which had been previously affected to 
secure the two original loans. 

To that transaction she was authorized by the district judge. 

In March, 1878, Hitchcock proceeded by executory process to enforce - 
the payment of the three notes herein above described, whereupon 
Mrs. Gibson Meng enjoined his proceeding on the grounds substan- 
tially as follows: 

1. That the act of mortgage under date of July, 1875, was a renewal 
of those of August, 1870, and March, 1872, and has, therefore, no more 
binding force or effect than the latter. 

2. That neither of said loans enured to her separate benefit or to that 
of her separate property. 

3. That the authorization of the district judge to execute the mort- 
gage of 1870 was null, because it purported to secure a debt already in 
existence, and was not intended to authorize her to contract a debt as 
contemplated by law. 

4, That the judge of the parish court had no legal authority to act 
in the absence and in the place of the district judge for the purpose of 
authorizing a loan exceeding five hundred dollars. 
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Pending this litigation Hitchcock died, and the proceedings have 
since been carried on contradictorily with his widow and his daughters 
his recognized legal representatives. 

The issue thus tendered was met by defendants in an answer which 
is practically a general denial, followed by a special averment of the 
validity of the mortgage executed by Mts. Gibson Meng, plaintiff in 
injunction. 

This appeal is taken by her from a judgment recognizing the valid- 
ity and enforcing the execution of the mortgage. 

It is virtually conceded by appellees that the binding force of the 
mortgage of July, 1875, now in execution, depends upon the validity 
of the two previous mortgages of August, 1870, and March, 1872. 


1. In support of her allegations of the nullity of the first mortgage, 
plaintiff introduced a copy of her purchase of the property which was 
subsequently mortgaged, and other documentary evidence tending to 
show that she had acquired the property in March, 1870, and that the 
sale was for cash ; that, therefore, she owed no balance of payment on 
the same, and she offered her own testimony and that of other wit- 
nesses, to rebut the presumption that the loan had enured to her sepa- 
rate benefit, flowing from the district judge’s certificate of authori- 
zation. The documentary evidence went in without objection. The 
parol testimony was resisted on the ground that she could not be al- 
lowed to attack or disprove her own solemn declarations made in her 
application to the judge, and the recital contained in his certificate. 
It is unfortunate for appellees that their counsel, in his objection, 
stated his proposition too broadly, as otherwise his bill should have 
been maintained. The rule on this question, as established in our 
jurisprudence, closes the door to the wife’s attack against a mortgage 
which she has executed with the authorization of the judge, in the 
absence of any allegation of fraud against the creditor himself, or of 
fraud committed at least to the knowledge of such creditor. 

The judge did not, therefore, err in refusing to exclude the proffered 
testimony on the objection that the wife could not, in any case, dis- 
prove the certificate of the judge and her own declarations. Juris- 
prudence has settled that in certain cases she can resort to that 
defense. Barth vs. Louisa Bond, Manning’s Unreported Cases, page 
431; McLellan vs. Dane, 32 Ann. 1200; Stapleton vs. Butterfield, 34 
Ann. 322. As the proper objection was not urged, the testimony was 
properly admitted, and the pleadings were thus enlarged sufficiently 
to justify an investigation into the real consideration of the contract. 
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But, in addition to that testimony which is of small moment, and to 
which we have attached little or no importance, we find documentary 
evidence, to which no objection was made, and which, shows beyond a 
doubt, that the money alleged to have been loaned to plaintiff was not 
and could not be used for the object described in her application for 
authorization to contract and in the judge’s certificate. 

The authentic act of sale of the immovable property, which was ex- 
ecuted full six months previous to the act of mortyage, which had been - 
legally put of record and to which reference is made in both acts of 
mortgage, shows conclusively that the property had been paid for in 
cash, and, that therefore, she could not use. the money loaned by 
Hitchcock, for the payment of the balance due on her purchase. 

Under this showing, tha effect of the judge’s certificate is completely 
paralyzed and the burden of proving that the contract enured to the 
benefit of the wife is thus shifted on the creditor, whe seeks to judi- 
cially enforce the same. Conrad and Husband vs. LeBlane et al. 29 
Ann. 24; Felman vs. Stapleton, 24 Ann. 89. 

From the documentary evidence in the record, which was admitted 
without objection, it appears to our satisfaction that Hitchcock was 
fully aware of the misrepresentations in the wife’s declaration and 
followed in the judge’s certificate. This places him within the rule of 
the excepted cases contained in our reports. 

These conclusions, both of law and of fact, are virtually conceded 
by appellee’s counsel, and his theory is that the money, which was the 
subject matter of the contract, was actually loaned to and used by 
plaintiff in the construction of a dwelling house on the lot in question, 
which was vacant when she purchased it. His main reliance is on the 
testimony of the lamented Judge Spencer, one of our illustrious 
predecessors. 

We have carefully considered his testimony, which amounts at most 
to the assertion chat it was the witness’ impression that the money 
borrowed was used to pay either for the lot or for the construction of 
the house now standing on it. It stands to reason that such testimony 
is glaringly insufficient to satisfy the requirements of the law for 
affirmative and positive proof of the real consideration of a married 
woman’s contract. 

Our conclusion is that defendants have utterly failed to prove that 
the loan of $1000 in August, 1870, was made to or enured to the 
benefit of the plaintiff in injunction, Mrs. Gibson Meng. 

2. This brings us to the secured mortgage, for $1200, executed in 
March, 1872. 
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The record shows that the authorization was given by the judge of 
the parish court, acting in the absence of the district judge. 

Art. 127 of the Civil Code requires that the authorization must em- 
anate from the judge of the district or parish according to the amount 
involved. It follows that in this case the exclusive power was vested 
in the district judge, hence the application was properly addressed to 
him, but it was improperly acted upon by the judge of the parish 
court. Section 2027 of the Revised Statutes of 1870 cantains a de- 
tailed enumeration of all the orders which judges of the parish courts 
were empowered to grant in the absence of district judges. 


The power to examine married women under the provisions of Art. 
127 of the Civil Code, is not included—it was therejore withheld, and 
it could not be exercised. Neil vs. Hibard, 30 Ann. 811, 493. 


We therefore conclude, that the authorization, emanating from that 
officer inf the present matter, was an absolute nullity, Hence the case 
stands as though the wife had not been authorized at all. The burden 
of proving that the consideration of the contract enured to plaintiff's 
separate benefit is therefore on the defendants. 


Their contention is that the money borrowed was used to screen 
plaintiff’s husband from a criminal prosecution, and practically to take 
him out of jail, and that the wife is bound under the provisions of 
Arts. 119 and 2361 of the Civil Code as expounded by this Court in 
Nuttby vs. Sheriff, 16 Ann. 337; and Saffa vs. Myers, 33 Ann. 408. 

In both of those cases it appears that the husband was actually 
incarcerated under prosecution for heinous offenses, an.! that he was 
liberated through and by means of the contract of his wife, which she 
attempted to repudiate. 

In the instant case, the record shows that Meng, the husband, was a 
defaulter as a collector of United States Internal Revenue, and that 
the criminal prosecution threatened therefor against him by his 


superior officer, was averted by means of a settlement made with the 
money loaned by Hitchcock. But it is not shown that he was ever ar- 
rested, and much less incarcerated, on account of his criminal conduct. 


Common decency and a proper sense of honor and honesty would, 
it seems to us, combine to prompt a dutiful wife to pay an indebted- 
ness thus contracted, but to those who turn a deaf ear to those motives 
the law does not attempt to impose the obligation, and hence we are 
powerless to relieve the unfortunate creditor who has been deceived 
in his confidence and betrayed in his friendship. 
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Our article, 2361, which authorizes the sale of the wife’s immovables, 
under certain conditions, in order to liberate the husband from jail, 
has been taken from article 1558 of the Code of Napoleon—and hence 
our courts should follow the construction placed thereon by the French 
tribunals. 

It has been uniformly held in France, that to justify the contract 
therein authorized, the husband must be actually incarcerated, and 
that the rule cannot apply in the case of a mere threat of imprison- 
ment. Gilbert Code Annotés, p. 736; Troplong Droit Civil, vol. 4, P, 
556 ; Marcadé, vol. 6, p. 70. 

The proof on this branch of the case also fails, and this leaves the 
defendants witheut a case on their executory process. Hence the in- 
junction sued out by plaintiff should have been perpetuated, and the 
judgment dissolving it is therefore erroneous. 

The other case, which has been singu larly consolidated with the above - 
suit, involves the validity of a tax-title to the same property to Ben- 
nett Hitchcock in 1877, under an offer of the property at a public sale, 
for the taxes of the years 1871, 1872, 1873, 1874, 1875 and 1876. 

Pending the litigation which hereinabove occupied our attention, 
after the death of Hitchcock, the property was -oftered for sale, as the 
property of his succession for the unpaid taxes of the years 1877 and 
1878, and it was adjudicated to John Mackin—Mrs. Hitchcock and her 
daughter claiming ownership under the tax-title of Hitchcock, and as 
mortgage creditors claimed the legal right of redeeming the property 
from Mackin, and to that end made him the tender of the amount of 
taxes, with penalties interests and costs which he had disbursed. 

On his refusal they brought this suit for the purpose of compelling 
him to accept their tender with a view to a recovery of the property, 
and Mrs. Gibson Meng was made a party to the suit. 

She answered denying the validity of the tax-sale, on grounds of de- 
fective assessment, including the nullity resulting from the assessment 
of the property in the name of her husband. Her answer was adopted 
by Mackin. 

The district judge annulled Hitchcock’s title, but recognized the 
right of his legal representatives to redeem the property from Mackin, 
under his purchase at the tax-sale. 

The record contains the following admission : 

‘“‘It is admitted by counsel for C. F. Hitchcock et al. that the de- 
scription of the property sold to Hitchcock for taxes of the years 1871, 
etc., as it appears on the assessment rolls, is too vague and indefinite 
to operate a conveyance of title or to serve as a basis of a valid title.” 
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Under that admission no other judgment could be rendered but one 
of nullity of Hitehcock’s title—and to that extent the judge is correct. 
But we are at a loss to conceive of the grounds on which he could pos- 
sibly rest that portion of his judgment which condemns Mackin to 
reconvey the title to Hitchcock’s representatives. The taxes which 
underly Mackin’s purchase had been assessed against Hitchcock’s estate 
as owner. But as he had no title, the adjudication could manifestly 
trausfer none to Mackin ; hence it is absolutely idle to comand him to 
reconvey the property to the Hitchcock succession. His tilte is 
“something nothing” and has no existence in law. 

That part of the judgment is glaringly erroneous. It is, therefore, 
ordered that in so far as the judgment appealed from decrees the null- 
ity of the tax-title set up by the Hitchcock succession to the property 
involved in this litigation, it be affirmed ; and that in all other respects 
said judgment be annulled, avoided and reversed. 

It is further ordered that the demand of E. C. Hitchcock et al. for 
the right of redeeming said property from John Mackin, be rejected, 
and their action dismissed. And it is further ordered that the injune- 
tion sued out against the executory process taken out by Hitchcock 
against the property of Caroline H. Gibson, wife of J. 8. Meng, be per- 
petuated ; and the notes sued upon be decreed null and the mortgages 
intended to secure the same be cancelled, annulled and erased. It is 
further ordered that the legal representatives of Bennett Hitchcodk be 
condemned to pay all costs in both cases in the lower court, and on the 
present appeal; without prejudice to the right of said parties and of 
John Mackin to judicially enforce such claims as they may have for the 
recovery of the funds disbursed by them at their respective tax-sale 
adjudications. 

Rehearing refused. 








No. 9273. 
THE STATE OF LOUISIANA Vs. VICTOR PRICE. 


Where the trial occupied but one day and was continuous and uninterrupted, one mention 
of the prisoner's presence in court is enough. 

An objection to the organization of the grand jury that found the bill cannot be made for 
the first time in the appellate court. ; 

It is not necessary that the proceedings relative to the selection of the grand jury shall be 
in the record of appeal unless specific objection had been made in the trial court thereto, 
when the appellant for his own protection must have them inserted. Where no objection 
has been made below, it is sufficient if it appear that the grand jury came into court and 
presented the bill. 
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Objections to the reception of testimony cannot be made in an assignment of errors. They 
must be made on the trial, and bills of exception taken to the ruling thereon. 

Alleged discrepancies in the testimony of witnesses are matters of fact for the exclusive con- 
sideration of the jury in criminal causes. 

A new trial is not grantable for alleged ability to prove false-swearing of a witness when no 
attempt was made to obtain testimony to support such allegation and no diligence is 
shewn. 

Jurymen are not permitted to impeach their own verdict. Public decency and public policy 
alike forbid that jurymen who have sworn to render a true verdict shall be permitted to 
swear that they rendered a false one. 

In an indictment for arson it is not necessary to charge the house was set on fire with 
malice aforethought, but merely ‘‘willfully and maliciously,” nor does it vitiate the in- 
dictment that the copulative is used when the statute has willfully or maliciously. 


PPEAL from the Twenty-second District Court, Parish of St. 
James. Duffel, J. 





















M. J. Cunningham, Attorney General, and J. L. Gaudet, District At- 
torney for the State, Appellee. 


Robt. G. Duqué for Defendant and Appellant. 














The opinion of the Court was delivered by 

MANNING, J. The defendant was convicted of arson and sentenced 
to hard labour for life. There are four grounds in his assignment of 
errors ;— 

1. It does not appear that he was present in court during a consider- 
able part of the trial. 

If the prisoner’s counsel has not read the record he should not un- 
dertake to represent him. If he has read the record he should not 
have made the above assertion. The record aftirmatively shews the 
presence of the prisoner in court at every stage of the trial both im- 
portant and unimportant. 

2. It does not appear that he was present when the verdict was ren- 
dered. 

The fact of his presence is expressly stated. The trial was a con- 
tinuous and uninterrupted act begun and concluded on one day. Be- 
sides the express mention of the prisoner’s presence with which the 
trial opens, the record of that day’s proceedings closes with the entry 
that the prisoner was remanded to jail. The first mention of the pres- 
ence was enough. ‘ 

3. That the grand jury which found the bill was organized at a term’ 
for civil causes for which no jury had been provided and not a jury 
term. 
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The objection comes too late even if it be well founded. .It should 
have been made on the first day of the term. It was not made below 
at all but for the first time here. State v. Daniel, 30 Ann. 91; State v. 
Johnson, Idem, 368; State v. Watson, Idem, 379; State v. Coudier, 36 
Ann. 291; 

4. It does not appear how the jurymen were obtained from whom the 
grand jury was selected. 

If by this the prisoner means that the whole of the proceedings rela- 
tive to the selection of the grand jury that found the bill should be in 
the record, he is in error. It is sufficient if it appear that the grand 
jury came into court and presented the indictment, they had fouud, 
unless specific objection is made to its organization when such 
objection and the proof in support of it will appear. The reason why 
it does not appear here is that no objection was made to the organiza- 
tion of the grand jury at the proper time and no valid objection can be 
made by an assignment of errors in this court. State v. Tazwell, 30 
Ann. 884, 

The motion for a new trial contains six grounds: 

1. That the verdict is contrary to the law and the evidence which is 
nothing more than the formal allegation in such motions. 

2. Objection is made to the testimony of the witnesses who identitied 
certain articles found at the place of the fire as belonging to the ac- 
cused on the ground that the articles should have been produced. 


This should have been made on the trial and a bill of exception taken 
to its reception. It cannot be made after trial when the accused has 
waived objections by not making them and taken his chance of an ae- 
quittal. Wharton Crim. Pr. and Pl. $$ 801, 844, 877. 

3. This presents a question of fact pure and simple, viz the discrepancy 
between the evidence of two witnesses on the trial and their evidence 
ou the preliminary examination, and is not reviewable by this court. 

4. The alleged falsity of a witness for the State and the ability of 
the prisoner so to have proved. 

No attempt was made to obtain the witness who would have dis- 
proved the testimony of the State’s witness. No diligence whatever 
is shewn, and the brief for the State informs us she lived but a short 
distance from the court-house. 

5. Misconduct of the jury in conversing with others during a recess 
of court at mid-day, and examining law-books and papers at that time. 

Detendant’s own witness, introduced to support this ground, fails to 
do so. He says he *“‘does not remember to have seen any member of 
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the jury refer to any law-books or papers during the recess,” and he ~ { 

does not remember to have seen any persons inside the railing where , 

: the jury-box was. The sheriff and his deputy, one or other having , 
been with the jury in charge during the whole recess, swear positively P 

that there was no communication with others and no law-books or f 

papers were touched. : 

6. This ground is thus stated ;—‘‘several members of the jury imme- \ 


diately or shortly after their discharge openly stigmatised the verdict 
2s iniquitous and stated they were convinced of the defendant’s inno- 
cence,” and proceeds to detail what took place in the jury-room, and 
how the jurymen who were convinced of the defendant’s innocence 
were induced to forswear and join in a verdict of guilty. Six jurymen 
were offered to be sworn to prove these allegations. 
The judge properly refused to hear them. The rule is of universal T 

acceptance that jurymen will not be permitted to impeach their own 
verdict and thus declare their own perjury, for one oath would but off- 
“\ set the other. Both public decency and public policy alike demand 


: the rejection of such testimony. State v. Caldwell, 3 Ann. 435; State 
v. Brette, 6 Ann. 653; State v. Mellican, 15 Ann. 557. y 


An offer was then made to prove by others that these jurymen had 
made these assertions to them and this was also refused, for that would 
have been receiving at second-hand the impeachment of the verdict by 
the jurymen who had rendered it, and if they cannot be heard to im- A 
peach it by their own testimony, much less can their declarations be 
received when filtered through the repetition of third persons. 


Finally a motion in arrest of judgment was made on ten grounds, 


A that the indictment does not charge that at the time of setting fire to . 
the house a human being was usually residing there, nor who was living 

in it, nor that a human being was lodging in it at night, nor that the pi 

vt } crime was committed with malice aforethought, and such like. ; 

th 

The words of the statute are ; — whoever shall willfully or maliciously of 


set fire to or burn in the night time any house * * _ in which there L 
shall be at the time some human being usually staying, lodging or re- 
siding at night, etc. Rev. Stats. sec. 841. 


to 
The indictment follows the words of the statute except that it charges 
the act to have been done feloniously, willfully and maliciously. It w 
does charge that a human being was living in the house and gives her : to 
x name, and charges that she usually lodged therein at night. There was tr: 


ho need to insert the words “with malice aforethought. The use of 
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the copulative ‘‘willfully and maliciously,” when the statute has “ or” 
does not vitiate it. If it be criminal to burn a dwelling-house either 
willfully or maliciously, it intensifies the criminality to burn it willfully 
and maliciously. State. v. Banton, 4 Ann. 31. Even in statutory of- 
fences it is not necessary to follow the exact words of the statute, but 
is sufficient if the offence is set forth with substantial accuracy. State 
v. Smith, 5 Ann. 341; State v, Ely, 35 Ann. 895. 


Judgment aftirmed. 





No. 9244, 
Henry S. ARMSTRONG Vs. DAVID JACKSON. 


This being an action for damages for an aggravated and causeless assault upon a diseased 
and helpless man, attended with every circumstance of insult, violence and humiliation, 
no serious question arises except as to quantum of damages. No rule exists by which to 
estimate the precise pecuniary indemnity which will compensate for such injury ; and 
the verdict of the jury, not being manifestly excessive. will not be disturbed. 


A PPEAL from the Civil District Court for the Parish of Orleans, 
Tissot, J. 


W. R. Whitaker and J. D. Hill for Plaintiff and Appellee. 


Lionel Adams, W. L. Evans and T. Gilmore & Sons for Defendant and 
Appellant. 


The opinion of the Court was delivered by 

FeNNER, J. Jackson had been libelled by the journal known as the 
Mascot. 

Armstrong was a professional writer for the press, writing for any 
paper that would employ him, and, amongst others, for the Mascot. 

He was not, however, either publisher or editor of the Mascot; and 
the evidence is conclusive that he was as innecent as the babe unborn 
of any connection with, or responsibility for, the articles attacking 
Jackson. 

The irate Jackson, meeting Armstrong on Canal street, determined 
to empty on his unfortunate head all the vials of his wrath. 

Jackson was a vigorous and burly man. Armstrong was a physical 
wreck, afflicted with that terrible disease, the name of which, owing 
to its octo-syllabic length, is not grappled with by the writer of the 
transcript, but which, from its description, we infer to be known as 
locomotorataria. It is, as described in the testimony of the medical 
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expert, an atrophy of the spinal marrow, resulting in loss of control of 
‘ the will over the muscles, so that the victim loses the ability to place 
his feet where he wishes, or to speak what he desires to say. 








/ As this unfortunate man came tottering, with uncertain gait, along 
Canal street, Jackson assaulted him with angry charges of being the 
Mascot and lying about him, and seized him by the throat. The 
shocked and nerveless man sank from his grasp prone upon the pave- 
ment, where Jackson, with uplifted foot, furiously denounced him as 
‘scoundrel, a liar and a son of a bitch,” and threatened then and there to 
‘kick the life out of him,” if he did not apologize. These facts appear 
from the statements of Jackson himself, who emphatically declares 
that he meant every word he said, and that the only reason he did not 
“kick the life out of him,” was because he apologized. 














When, by interference of by-standers, Armstrong was released from 
, his perilous position, and was assisted to his feet, we read .that he 
proffered his hand to Jackson, said, “I beg your pardon,” and tottered 

away as fast as his poor legs could carry him. 



























We may well believe that he had lost control over his muscles and t 

powers of speech. , 
In the action for damages for this outrage, a jury has rendered a ver- ’ 
dict for two thousand dollars, which has been approved by the judge . 
aquo. Weknow of no rule by which to measure the exact pecuniary in- 2 
demnity which will furnish compensation for such unprovoked violence , 
and fathomless humiliation as Armstrong was subjected to, aggravated 
by the shock to his shattered nerves and the sense of his utter help- | 
lessness. ° n 
Let the tree lie as it has fallen. 3 
Judgment aftirmed. ! 
Rehearing refused. h 
v 
fl 

‘ MANNING, J. I think the damages should be greatly reduced. The 

powerless condition of the plaintiff excites sympathy, but writers such t] 
as he have nosympathy forthe powerlessness of those whoin they as- v 
sail, and their shafts inflict wounds compared to which the physical b 
t] 






hurts of daggers and pistol-balls are but a trifle. 






BermupDkzZ, C. J., thinks the amount allowed too large. 
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No. 9393. 


Rospert L. COCHRAN vs. Mrs. E. A. VIOLET ET AL. 


Judgments obtained against a tutor, during the minority of his ward, for moneys received 
are not money judgment which can be prescribed against by the lapse of ten years, 
They are prima facie proof of indebtedness, in any settlement between tutor and minor. after 
emancipation or majority. 

If not thus used within the fowr years which follow emancipation or majority, they cease 
to produce any effect. 

They cannot serve as a foundation for an hypothecary action, and the inscription of them in 
the mortgage office must be erased. 


4 PPEAL from the Ninth District Court, Parish of Tensas. 
» & Dagg, J. 
Wade R. Young for Plaintiff and Appellant. 


Percy Roberts and Steele & Garrett for Defendants and Appellees. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action to enforce a legal mortgage said 
to have been judicially recognized. 

The plaintiff charges that his mother, the main defendant herein, 
who was his father’s executrix and his tutrix, rendered, during his min- 
ority, in his former capacity, an account of her administration, wherein 
she acknowledged herself indebted to him and to his two minor 
brothers in the sum of $59,783.25, and that the account was homolo- 
gated in 1867; that his under-tutor subsequently obtained two judg- 
ments against his tutrix, in favor of himself and brothers ; one on May 
16, 1867, for $48,343.124, with interest and a recognition of their legal 
mortgage, which was recorded on October 17, 1869; another on April 
30, 1869 for $7,664.97, with like interest and recognition, recorded on 
October 2, 1869, his share therein being $18,669.33 

The suit is brought against the late tutrix and the two brothers who 
have become of age. The prayer is that the legal mortgage in his fa- 
vor, recognized by the judgment, be enforced on the real estate of the 
tutrix, described in the petition. 

The answer of Mrs. Cochran who, iv 1881, became Mrs. Violet, charges 
that the judgments are nullities, because obtained by the under-tutor 
who had no capacity to stand in judgment; that they are prescribed 
by the lapse of ten years which have gone by since they were rendered, 
the same not having been revived; that the inscriptions thereof are 
perempted by the same period of time; that they are not executory 
wud cannot form the basis of the present action; that the right of ac- 
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tion of plaintiff in this case is barred by the prescription of four years, 
The answer concludes with a prayer that the judgment be rendered 
expressly annulling those judgments. 

The two co-heirs, made defendants, have joined in these defenses, 
and, reconvening, prayed eventually for an equal participation in the 
proceeds of the judgments and mortgages, in case their validity was 





declared. 
There was judgment rejecting plainciff’s demand, on the ground that 


there had been no liquidation of the accounts of Mrs. Violet as tutrix 
and no valid judgment had been rendered fixing the indebtedness of 
said tutrix to her minors, and that the right of action was barred by 
the prescription of four years. The judgment reserved to plaintiff 
any right of action he may have against Mrs. Violet, on account of pro- 
perty received in her capacity as widow in community, and dismisses 
the reconventional demand as in case of non suit, 

The plaintiff appeals and the defendants answering, pray an amend- 
ment to the effect that the judgments declared upon be expressly an- 
nulled, that the inscriptions thereof may be cancelled. 

The facts are not disputed ; conceding for the purposes of this case that 
the judgments are not nullities, as the under-tutor had a right to stand 
in court to provoke them, two qnestions present themselves for solution. 
V. Gaillard’s ease, 15 Ann. 

1. Whether the judgments are prescribed and the inscriptions 
therecf perempted. 

2. Whether the suit brought on them is barred by the prescription 
of four years. 

It is clear that if the judgments could be considered as money judg- — 
ments within the meaning of the Act of 1853, now Article R. C. C. 3547, 
they would not be prescribed, and this for two reasons, first thut pre- 
scription could not ran during the minority against the minors and in 
favor of their tutrix; second, that prescription could begin to run 
only from the time of plaintiffs majority Oct. 23, 1875, and that, 
at the date of the bringing of this suit, June 14, 1884, the ten years 
had not expired. 30 Ann. 676. 

The truth is, that those’ judgments are judgments which are not ab- 
solutely final and which cannot constitute res judicata. They are 
likened, to a certain extent, to judgments homologating accounts of 
tutorship rendered during the minority of the wards. They belong to 
that class of judgments which subsequently. occurring events may jus- 
tify the court which rendered them, to modify or even revoke them, by 
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reason of its continuing jurisdiction over the tubject matter. They are 







































PATS, 
ered conclusive neither on minors, nor on tutors, and may undergo, in 
proper cases, material changes. The very law, R. C. C. 356, which 
Ses, provides for the rendition and homologation of such accounts, pre- 
the scribes that the judgment homologating shall only be prima facie evi- 
was dence of the correctness of the account homologated, in any settlement 
which may afterwards be made with the minor, and therefore restricts 
that and regulates their effect to such settlements only. They are judg- 
trix ments which cannot serve as a basis for executory process, or for a 
3 of | seizure and sale. 30 Ann. 1089: 31 Ann. 220,713; 32 Ann. 1245; ° 
by Ann. 28, 170, 1148; 35 Ann. 322; 29 Ann. 256, 531, 722; 12 Ann. 361; 
ntiff 32 Ann. 459; 13 Ann. 464; 28 Ann. 824. 
pro- They are entitled to the same weight, nothing more, nothing less, 
S8e8 as a voluntary acknowledgment of indebtedness made by the tutrix 
at the time; as the judgment would be, that is obtained by a cred- 
nd- itor in a succession in process of liquidation where the administrator 
an- has declined recognition of the claim. The judicial acknowledgment 
is simply a substitute for that refused, and can serve no better in the 
hat enforcement of the claim than a voluntary admission of the same made 
and by the tutrix at the time could have done. 
‘on. Such judgments are prima facie evidence, to claim a place on the 
account to be subsequently presented, if one had not been allowed 
waa thereon. 
The prescription which extinguishes money judgments does not ap- 
sad ply to such judgments which have a conditional existence only. 
They may cease to have ettect, according as they are subsequently 
ig- modified by the judgment of the court which rendered them, in the 
47, settlement between the minor and the tutor at the termination of the 
al tutorship. They are prima facie evidences of indebtedness, when used 
in such settlement, within the delay prescribed by law, within which 
ms the minor may demand an account of tutorship from his tutor, on his 
‘ss attaining the age of majority. R.C. C. 362. If not so used, they for- 
aia ever perish. 
If. 
\b- These considerations lead to an examination of the second question 
ire submitted. 
of Whether the present action is barred by the prescription of four 
to years, under Article R. C. C. 362, which reads: ‘‘The action of the 
18 minor against his tutor respective of the acts of the tutorship is pre- 





scribed by four years from the day of his majority.” 
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It is clear that, although this action has not the appearance of one 
for the rendition of an account respecting the acts of the tutorship, it 
is in reality such a suit. 

The plaintiff relies upon judgments rendered during his minority, 
against his tutrix for money which she had received for his account 









from the succession of his father. 

The act of receiving this inheritance is an act of tutorship, for — 
which the tutrix could have been held responsible in an action insti- 
tuted against her within the four years which followed the date of 
plaintiff’s majority. Nothing shows that such suit was brought. 







The delay having elapsed, without such action having been instituted, 
there arises a presumption “juris et de jure,” that the account was ren- 
dered to the minor when he attained his majority, and that it is for 
that reason that he has kept silent. 

Article 362 R. C. C. is a textual extract from the Napoleon Code, with 
this difference, that the prescription is ten years in France, while it is 
only four vears in Louisiana. 

The prescription runs, whether the tutor has or not, during the min- 
ority, rendered an account. His entire omission does not prevent 
prescription from running. Where prescription has run, the mortgage 
which is an accessory to the principal, necessarily follows it and dis- 
appears with it. R. C. C. 3285; 20 Ann. 509; 31 Ann. 395. 

The authorities, as well in France as here, are to that effect. Delvin- 
court t. 2, p. 658; Troplong Prescr. 2 pp. 20-21, Nos. 488; 489; Marcade 
2 p. 266, No. 284§2; Delsol, Vol. 1, p. 373, No. 637; 6 Ann. 345; 19 
Ann. 151,176; 2 Ann. 162, 320; 10 Ann. 658; 10 R. 173, 6 L. 161; 4 R. 
290; 20 Ann. 509. 

Duranton, whom plaintiff invokes, Vol. 2, p. 225, No. 643 (Ed. Brux. 
1834) refers to an adjusted account, or treaty contract after majority, 
and in no way before that date. 

’ It is in that sense, that Mourlon, Vol. 1. p. 606, No. 1221, understands 

eG it also. He says: “The action in payment of the residue (reliquat) is, 
in fact, distinct from the action for a rendition of account. It does 
not relate to the acts of the tutorship, since they have already been 
. discussed and settled by a contract. It arises from the adjusted ac- 
2% count itself, that is, from a fact posterior to the tutorship. Also Delsol 
oe vol. 1. p. 373, No. 637; Demolombe 8 No. 158-162; Pont 1. 497, 501. 


Under the plain letter of the law, C. P. 998, the plaintiff ought 
to have sued his tutrix for a settlement, within the four years from his 
attaining his majority, R. C. C. 356. Had he done so then, he would 
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have been entitled to introduce agaiust her, as prima facie, the judg- 
wents obtained by the under-tutor, and, on the other hand, it would 
have been her right to show an extinguishment, some way or other, par- 
tial or total, of the amount of those judgments. 

In 35 Ann. 945, this Court said that it is the duty of a minor to take 
action to settle and liquidate within four years after his majority. In 
that case, the legal mortgage claimed, as resulting from the inscription 
of the extract of the inventory, although not renewed, was recognized 
as the judgment obtained by the minor within the four years from his 
majority, which had been duly and seasonably inscribed. 

We think therefore that the judgments have ceased to have any 
effect and that the reconventional demand should have been allowed. 
Under the prayer of appellees for an amendment of the judgment, the 
error may be corrected in this Court. 

It is therefore ordered and decreed that the judgment appealed 
from, so far as it rejects plaintiff’s demand and makes a reserve of 
rights, be affirmed, and that so far as it non suits defendants recon- 
ventional demand, it be reversed, and it is now ordered, adjudged and 
decreed that there be judgment on said reconventional demand de- 
claring the judgments sued upon in the petitio: , to be extinct, and inope- 
rative and entitling the reconvenors to have the inscriptions thereof 
cancelled and erased from the mortgage registers in which the same 
were made. 

It is further ordered that the plaintiff pay costs in both courts. 


Rehearing refused. 








No. 9280. 


MARGARET SmitH vs. Henry J. BRAUN. 


An action in damages for a breach of promise of marriage is maintainable under the laws 
of Louisiana; such a promise is a legal cuntract for the violation of which an action in 
damages will lie. The woman who sues for damages in such a vase, cannot cumulate 
with her main action, a prayer for the recognition ef the defendant as the father of the 
child, the birth of which resulted from the alleged seduction of the mother by the de- 
fendaut, under the cover of the promise of marriage, or for alimony for the support of 
the child—such demands must be enforced in separate suits. pe 

In a suit for damages by a woman for breach of promise, proof of her seduction is ad- 
missible to enhance or increase damages. 

Proscription of one year. which applies to damages ex delicto, cannot apply to «n action for 
breach of promise--as such damages would arise ez contractu. 

Minority of the defendant cannot be considered as an element of defense if not pleaded 
in limine, and when suggested for the first time in the Supreme Court. 


15 





SUPREME COURT OF LOUISIANA. 





Smith vs. Braun. 





In the absence of any averment of justification of the breach of promise, and under the 
issue of a general denial, evidence to show the lewd and unchaste habits of the plain. 
tiff is inadmissible. What is net alleged cannot be proved. 

In such cases the verdict of the jury will not be disturbed on appeal, unless manifestly 
erroneous and glaringly unjust. 

PPEAL from the Civil District Court for the Parish of Orleans, 
Tissot, J. 





Aug. Bernau for Plaintiff and Appellee. 
Braughn, Buck & Dinkelspiel for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff claims damages in the sum of $5000 for a 
breach of promise of. marriage, followed by seduction, resulting in the 
birth of a child. She has cumulated with her main action a prayer 
for the recognition of the defendant as the father of her child, and for 
alimony for its support. 

The case was tried by a jury who found in favor of plaintiff in the 
sum of $1500, and defendant appeals. 

The defense consists of numerous exceptions followed by a general 
denial. 

We shall now proceed to consider the questions of law presented in 
the exceptions aid in several bills of exception taken by both parties 
during the progress of the trial. 

1. The first exception questions the right of plaintiff to cumulate 
with her main action the demands for recognition of the paternity of 
her child and for alimony. 

That exception was maintained, and plaintiff was ordered to elect. 
In compliance, plaintiff elected to press her claim for damages for 
breach of promise of marriage. 

Having reserved her exception to the ruling of the district judge, 
she has filed in this court a motion for an amendment of the judgment 
appealed from, with a view to correct the ruling of the judge on this 
point, and to recover judgment on her demand for alimony. 

We think that the judge ruled correctly in refusing the cumulation 
of the two causes of action. 

While it is true that our code recognizes the obligation of fathers and 
mothers to provide for the support of their illegitimate offspring, it is 
clear co our minds, that under a correct exposition of its provisions on 
this subject, the mother of such a child cannot camulate a demand for 
alimony with an action for damages for a breach of promise of mar- 
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riage, and for seduction which resulted in the birth of the illegitimate 


child. 
The real meaning of the code is that this alimony must be claimed 


for and in the name of the child—and the code also specifically directs 
and requires that such demand must be preceded by a legal ac- 
knowledgment of the child by the party from whom alimony is claimed 
or by a judgment declaring the child to be the offspring of such party. 
C. C. 242. 

Under these plain provisions, it is safe to conclude that the demand 
for alimony could not be legally engrafted to the main action disclosed 
in plaintiff’s petition. 

The right of plaintiff to bring these two actions for recognition of 
her child and for alimony for its support, will therefore not be affected 
or impaired by the final judgment which we shall render in the present 
controversy, which is thus restricted to the question of damages for 
breach of promise and seduction. 


2. Defendant excepted to the vagueness of the petition in its alle- 
gations of breach of promise —and he seeks a reversal of the judge’s 
dismissal of that part of his defense. He complains particularly of the 
want of aspecial averment of the date at which the alleged promise of 
marriage was made or was entered into. We have carefully considered 
the petition in this connection, and while it must be conceded that it 
might easily have been characterized by more clearness of composition 
and greater precision, we find that it is sufficiently clear to inform the 
defendant of the real cause of action to which he was called to answer, 
and that it thus conforms to the requirements of the rules of pleading. 
Time is not of the essence of the promise of marriage, and the alle- 
gation that the seduction occurred on or about the month of July, 
1882, and that it was effected in connection with the defendant's 
promise te marry the plaintift, is in our opinion sufficiently pointed as 
to the time of the alleged promise. 

We therefore sustain the judge’s ruling on this point. 

3. The defendant also relies on his peremptory exception of no 
cause of action. 


A promise of marriage may be the foundation of a long life of use- 
fulness and happiness ; and the breach thereof may entail disgrace and 
long sufferings caused by bitter and unrelenting disappointment; it is 
therefore wise and logical that the party who causes such effects 
should be held legally responsible therefor. 
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But we are not left alone to reasoning and logical deductions in 
order to reach a legal conclusion on this point. Our code, Art. 1928, 
specially recognizes a promise of marriage as one of the contracts for 
the violation of which an action in damages will lie. And that pro- 
vision of our law has received judicial interpretation and was et- 
forced as a legal cause of action in the case of Morgan vs. Yarborough, 
3 Ann. 317. While we hope with our predecessors in that case, that 
suits of that nature will not be of frequent occurrence in our courts, 
we must hold as they did, that such a complaint presents a very 
serious cause of action. 

Hence, we find no error in the judge’s refusal to entertain that ex- 
ception as a legal defense. 

4. Defendant’s exception urging the plea of prescription, was like- 
wise and properly overruled. 

The very essence of the action involves the alleged violation of a 
promise, which is treated in the code as a contract; hence the pre- 
scription which bars a demand for damages er delicto cannot apply in 
this case. ' 

5. In this Court, for the first time, and by way of argument, defend- 
ant suggests as a defense his minority at the time of the alleged 


promise of marriage. The mere statement of that defense and of the 
circumstances under which it is urged, carries with it its complete 


refutation. 

Such a plea, unless set up in the pleadings, and in limine, could not 
have opened the door to evidence in support of it in the lower court; 
it stands to reason that it cannot be entertained for a moment when 
conceived for the first time on appeal. 

Defendant’s bill of exception presents the question of the admissi- 
bility of evidence in support of the alleged seduction of the plaintiff 
by the defendant. 

His contention is that, as seduction cannot be the basis of a demand 
of damages, no proof of the same should have been allowed. 

A consideration of respectable authorities from our sister States has 
led us fo the conclusion that in an action for breach of promise by a 
woman, evidence that she was seduced by the defendant under a 
promise of marriage was admissible, as an element of damages grow- 
ing out of circumstances so closely connected together. 102 Mass. 
395 ; 106 Mass. 339; 11 O. 8. 330; 27 Mich. 217: 37 Ala. 379: 

The same doctrine has been held in France, whence we derive all 
our system touching the contract of marriage and its attendant cir- 
cumstances. Journal du Palais, 1867, 208; 1865, 730. 
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We therefore sustain the district judge in his ruling on the defend- 
ant’s objection to that evidence. 

Plaintiff objected to the introduction of evidence tending to show 
that she was an unchaste person and loose in her habits and morals, 
on the ground that such evidence was inadmissible under a general 
denial. 

Defendant had a two-fold purpose in resorting to that attack. 

1. He desired thus to rebut the proof of his promising to marry a 
woman known to be lewd and unchaste. 

2. He sought to justify his alleged breach of promise to marry a 
woman whom he subsequently discovered to be undeserving of his 
love and of his name. 

We think that the district judge erred in his unqualified of unre- 
served admission of testimony on that point. As an element to rebut 
the proof of a promise of marriage, it was properly admissible under 
a general denial—and to that end and to that extent only we shall con- 
sider that testimony in our disposition of the case on the merits. 

But, as a means of justifying a breach of the promise of marriage, 
it was clearly inadmissible in the absence of an averment to that effect 
in the pleadings. 

The general denial put at issue all the facts and the law invoked by 
plaintiff in support of her demand of damages for a breach of an 
alleged promise, but more particularly and essentially the existence of 
the promise it cannot be tortured to mean an admission of the promise 
and a reason for a breach thereof’ That defense is manifestly ex- 
eluded by an unqualified general denial—and an attempted proof of 
the same must of necessity take the plaintiff by surprise, and is not 
covered by the scope of the defense. 


In the case of Cass vs. Cass, 34 Ann. 64, which was an action by the 
wife for separation from bed and board, we were called to treat of a 
kindred question, and we reached an analagous conclusion. 


In that case the defendant husband had been -refused a new trial, 
which he had sought on the ground of newly discovered evidence, 
which would have proved,as contended for, his wife’s adultery com- 
mitted previously to her action for separation.- The new trial was re- 
fused by us on the ground that defendant had not alleged his wife’s 
‘ adultery in his pleadings--we said: “A correct test of defendant’s 
right to a new trial, under these circumstances, is found in the solution 
of the question of the admissibility of that evidence under the plead- 


ings ;” and we coneluded by saying: “We are clear in our conclusion 
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that in the absence of a specific allegation ot adultery in a suit like 
this, the defendant cannot be allowed to introduce evidence of adultery 
against the plaintiff, who would thus be completely surprised, and de- 
prived of the time or opportunity to prepare her defense against the 
most heinous charge which can be hurled at a married woman and a 


mother.” 

That reasoning applies with great force to the question now under 
consideration, and in admitting that testimony as a means of resist- 
ance to plaintiff’s testimony on the question of the promise of mar- 
riage, while we exclude it as a support of justification of the breach 
of the promise, we make the most liberal ruling in favor of the de- 
fendant, which he could possibly obtain under the status of his plead- ° 
ings. * 

After a careful examination of that testimony, under the restriction 
above indicated, and without reference to its details which are entirely 
too offensive for publication in a judicial opinion, we must state with- 
out delay, that it falls very short of its intended effect; and that it 
utterly fails to justify even a suspicion of the virtue and chastity of 
plaintiff previous to and up to the time of her alleged engagement to 
marry the defendant. 

The record fails to show the existence of any circumstances which 
would naturally or legally exclude the possibility of a promise of mar- 
riage, or of a marriage between the partiss to this suit. 

The argument that a marriage was not probable or even possible 
between plaintiff and the defendant, because she was a menial servant 
in the employ of the defendant’s mother, finds no absolute support in 
the ordinary experience of families, or in the light of contemporary 
history, and much less in the particular circumstances of this case, in 
which it is shown that the servant was treated with absolute equality 
in the defendant’s family with whom she ate at the same table, and 
with whom she occupied the same social position; the only difference 
in their conditions resting on a pecuniary inequality. 

The law must and does protect the rights, and it must shield the 
weakness of the servant maid, with the same care and solicitude that 
it extends to the highest and most accomvl:shed lady cf the land. 

We new reach the consideration of the most difficult question in the 
case, and that involves the proof of the promise of marriage. Having 
been repeatedly called to marry the plaintiff, and having as often flatly 
refused to comply with his alleged promise, the defendant rests his 
main defense on the want of sufficient proof of his promise to marry 
the plaintiff. 
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He places great reliance on the fact that plaintiff is the only witness 
who testifies on that subject, and on the fact that in his testimony he 
denies the alleged promise with equal force and solemnity. 


Hence, his counsei confidently urge upon us the reversal of the jury’s 
verdict, as resting on insufficient evidence. 


Were we called upon in the first instance to decide that vexed ques- 
tion, we would confess a certain degree of hesitation and embarrass- 
ment to reach a clear conclusion, although we find the testimony of 
plaintiff corroborated by one or two circumstances, and, although we 
find her statements more plausible, better connected and more straight- 
forward than the testimony of the defendant, which is far from satis- 
factory and convincing, but strikes us on the contrary as improbable 
and glaringly contradictory. Manning’s Unreported Cases, p. 39%. 

Hence, we are far from finding in the record any reasons to satisfy 
us that the verdict of the jury is manifestly erroneous, or even unjust 
in the slightest degree. 

Such reasons alone could, under the well established rules of our 
jurisprudence, justify us in disturbing their verdict, and in reversing 
the conclusions of the district judge, who refused a new trial, and, 
who therefore must have believed that the finding of the jury was 
justified by the evidence, all of which had been taken in his presence 
and hearing and under his observation and direction. 


The present case is one peculiarly within the province of a jury for 
correct conclusion on conflicting testimony—and the rule above re- 
ferred to finds great practical force in its application to issues like 
these herein involved. 


Hence, we conclude not to disturb the finding of the jury, and to 
leave the Case as they found it. 

Judgment affirmed. 

Rehearing refused. 








No. 9230. 
THe STATE EX REL. A. T. STEVENSON vs. E, A. BURKE, TREASURER. 


When no issue has been joined either by a default judgment or answer tiled and no proof 
has been offered, and when in addition to these defects an amended petition has been 
tiled and has not been served but the judgment is rendered as prayed therein, it must of 
necessity be reversed. 
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oe hee State ex rel. Stevenson vs. Burke. 


A..PPEAL from the Seventeenth District Court for the Parish of East 
Baton Rouge. Sherburne, J. 


Reed & Goodale for Plaintiff and Appellee. 


_ M. Jd. Cunningham, Attorney General, for the State. Intervenor and 
Appellant. 


On Motion TO DisMiss. 

The opinion of the Court was delivered by 

MANNING, J. A judgment having been rendered for the relator, the 
Attorney General appealed on behalf of the State, and the relator moves 
to dismiss it. 

The whole trial was out of term and the complaint is that, the ap- 
peal is not taken by petition and citation—in other words that the judge 
was competent to sit, try the case, and give judgment out of term but 
was not competent to grant an order of appeal therefrom. The appeal 
was properly taken. Suc. Berfuse, 34 Ann. 600. The motion is denied. 


On MoTION FOR A CERTIORARI. 

It must be refused because even if the missing documents were sup- 
plied, the irregularities presently to be noted are so great that an af- 
firmation of the judgment is impossible. 

Motion refused. 


On April 12, 1884, the relator alleging that he is the holder of Au- 
ditor’s warrants amounting to $28,436.85 payable out of School and 
General Fund taxes and licenses due the State prior to 1880, obtained 
from the District Jadge of East Baton Rouge a mandamus to the State 
Treasurer to pay them or shew cause why he should not. It was made 
returnable on the 19th. of the same month and service was made on a 
clerk of the Treasurer at the Capitol. On the 25th. the relator filed an 
amended petition alleging that there were large unappropriated bal- 
ances in the Treasury to the credit of the General Fund of 1880 and 
succeeding years sufficient to pay the outstanding warrants of the State 
for past years, and prayed that the Treasurer be ordered to pay the 
relator’s warrants out of the general and school funds of 1879 and out 
of any unappropriated balances to the credit of the general fund of 
1880, 1881 and 1882. . 

No service whatever was made of this amended petition and the 
Treasurer took no notice of either and made no appearance in the 


~ cause, 





NEW ORLEANS, MARCH, 1885. 233 





Insurance Company vs. Harbor Protection Company. 





On the same day, and to all appearance simultaneous with the filing 
of this amended petition, no evidence having been introduced, a judg- 
ment was signed making the mandamus peremptory and ordering the 
Treasurer to pay the full amount claimed out of the funds specified in 
the original and amended petitions. All this was done in chambers. 

On May 2d. the Attorney General (hearing he says of these proceed - 
ings by accident) took this appeal from the judgment on the part of 
the State alleging that she is the real party in interest. 

We do not tind it necessary to go into the questions discussed in the 
Attorney General’s brief. Every step in the matter has been so gross 
a violation of the mode of procedure that the judgment cannot stand. 

No issue was joined with any one. There was no default on the or- 
iginal petition, no service of the amended one, no answer filed, no proof 
offered. The judgment followed immediately on the filing of the 
amended petition. There are fifty seven pages of lists of warrants 
annexed to the petition for reference, drawn in favor of numerous per- 
sons, but not offered in evidence, nor is the relator connected with them 
in any way except by his mere allegation that he owns them. There 
is no note of evidence nor any statement or suggestion anywhere in the 
record of proof having been offered save the usual recital in the judg- 
ment. ‘ 

A judgment thus rendered must be set aside. 

It is therefore ordered and decreed that judgmeut of the lower court 
is avoided and reversed and the mandamus is refused at the relator’s 
costs without prejudice to his claim if any he has. 


No. 9279. 


Factors & TRADERS’ INSURANCE COMPANY vs. NEW Harpor Pro- 
TECTION COMPANY ET ALS. 


After judgment and expiration of delay for suspensive appeal, the party cast preserves the 
right to a devolutive appeal within one year, but all power to prevent the execution of 
the judgment is lost. Sale under such execution passes valid title. 

The party may, therefore, take such steps as the law authorizes to prevent the sacrifice of 
his property, without thereby acquiescing in the judgment or forfeiting his right of 
appeal. His acting in the appointment of appraisers, attending and bidding at sale and 
like conservatory acts, do not constitute acquiescence in the judgment, barring appeal. 

Corporations created under the general law of the State, (R. S, 683 et seg,) have no 
power to create a corporation distinct and independent from themselves. The word 
persons found in the law were designed to mean natural persons and not juridical 
persons. [Human beings, capable of contracting, alone can create a corporation within 
the purview of the statute. 
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Where an attempt has been made by corporations to create such corporation and property 
has been acquired in the name of the concern, the parties in interest unwilling to own 
it in indivision can have it sold and the proceeds distributed pro rata. 


PPEAL from the Civil District Court for the Parish of Orleans. 


i 


ia Houston, J. 


Nicholls & Carroll for Plaintiffs and Appellees. 
M. M. Cohen and T. Gilmore & Sons for Defendants and Appellants. 


On Motion TO Dismiss. 
The opinion of the Court was delivered by 
FENNER, J. The plaintiff and appellee moves to dismiss this de- 
volutive appeal on the ground that the judgment has been partially 
executed by sale of the boat in conformity with the terms of the judg- 
ment; and that the appellants, though present in the parish, did not 
oppose the execution; but, on the contrary, appeared at the sale and 


became bidders thereat. 

The facts alleged do not appear in the record, nor are they admitted 
by appellants. We need not determine what would be our course, if 
the facts alleged constituted such an acquiescence in the judgment as 
would defeat the devolutive appeal. 

We are of the clear opinion, that taking the allegations as true, they 
would not affect the devolutive appeal. 

After judgment and expiration of delay for suspensive appeal, the 
party cast preserves the right to appeal devolutively within one year ; 
but all power to oppose or prevent the execution of the judgment is 
lost. 

It is not necessary for the preservation of the right of appeal that 
the party should make a vain and profitless opposition to the exe- 
cution, unfounded in law or right, and which could meet no fate but a 
summary dismissal at his cost. 

The sale made under such an execution would be perfectly valid and 
would convey indefeasible title to the purchaser, regardless of the re- 
sult of a devolutive appeal. Therefore, the party who has no power to 
obviate the sale of his property, has a perfect right to take such steps 
as may prevent its sacrifice, and, to that end, may appoint appraisers, 
bid at the sale, and perform like conservatory acts, without thereby 
acquiescing in the judgment or forfeiting his right of appeal. MeCon- 
nell vs. Pasley, O. B. 57, fo. 33; Prentice vs. Chewing, 1 Rob. 70; 
Jackson vs. Michel, 33 Ann. 723; Alter vs. Pickett, 24 Ann. 573; Yale 
vs. Howard, id. 458; State ex rel. Hoey vs. Brown, 29 Ann. 862; John- 
son vs. Clark, id. 762. 


The motion to dismiss is, therefore, denied. 
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BerMupez, C.J. The plaintiff company avers that in July, 1875, 
by its conjoint action with thirteen other similar companies—under the 
belief that their object could be legally accomplished—a corporation, 
distinct from themselves was sought to be created by notarial act, 
under the general law; that it was to be known as the “New Harbor 
Protection Company ; that property was acquired in its name, as though 
it was a legal organization ; that it, the plaintiff, has since discovered 
its error; that its liability may be quite different from what was ori- 
ginally supposed; that said corporations could not legally create 
another corporation; that the corporation sought to be by them thus 
created, has no legal existence ; that its charter should be annulled 
and that the effects stavding in its name should be sold, and the pro- 
ceeds distributed among the parties interested in the concern, in 
proportion to their respective interest therein. a 

Citation was asked against the parties claiming to represent said 
“New Harbor Protection Company,” and against the different com- 
panies who had coalesced to create such corporation, and judgment 
was prayed, declaring that said company never had any legal existence 
as a corporation, an association or a partnership; that the property 
standing in its name, belongs to the holders of the certificates of stock 
issued by it and must be sold, the proceeds to be distributed among 
them ratably as joint owners of such property. 


All the parties against whom citation was asked, save two, made 
appearance by exception, estoppel and answer, antagonistical of the 
pretensions of the plaintiff company. 

The two companies who did not accept the attitude of defendants, 
join the plaintiff and ask the court to declare that the notarial act was 
passed in error and in violation of law; that the assets of the so- 
called corporations be sold and its proceeds distributed among those 
concerned therein. 


The exception was to the want of authority on the part of plaintiff, 
to bring this suit, but it was, in furtherance of some agreement between 
the parties in open court, abandoned. 


The estoppel was that the plaintiff, having in different ways, recog-> 


nized the existence of the created corporation, was debarred from 
alleging and urging adversely thereto. , 


This estoppel was overruled. Issue having been joined by an ans- 
wer on the merits, there was judgment for the plaintiff from which 
the defendants have appealed. 
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ON THE ESTOPPEL. 

Whatever be the principles and the doctrine on the subject of es- 
toppels, invoked by the defense, they cannot be construed so as to 
prevent any one from denying the legal consequences which may be 
claimed as flowing from the admitted state of facts, when it is ap- 
parent that no such consequences can legally result from the ac- 
knowledged facts; or when one of the parties to an acknow ledgment 
brings an action against all the other parties to have the acknowledg- 
ment annulled and set aside on the ground that the same is on its 
face violative of law and therefore barren of all effect. It has been 
well said that a capacity which has no legal existence, eannet be con- 
sidered as admitted. 6 R. 13. 

An acdnowledgment, however authentic, that title to real estate has 
been finally adjudicated upon by a justice of the peace, could not be 
set up as an estoppel, because it is legally impossible that such final 
decision has been legitimately made, as justices of the peace have no 
jurisdiction over titles to real estate. 

A judgment sought to be annulled, cannot be set up as res judicata 
in bar to the suit in nullity of the same. 

An acknowledgment that one has sold his right of inheritance in a 
future succession, cannot be set up as an estoppel, because all con- 
tracts of such « nature are expressly forbidden, and can neither confer 
rights, nor impose obligations. 

An acknowledgment can never be invoked to maintain a condition 
or state of things created in violation of a prohibitory law. 

Conceding, therefore, that the plaintiff company, with the other 
companies, thought they could create another corporation, association 
or a partnership; that they coalesced to do so, considered and ad- 
mitted they had done so, it by no means follows that those acts and 
doings can be set up as an estoppel to the present action to prevent 
the plaintiff from contesting the legal existence of the New Harbor 
Protection Company, if from the face of the act, which was instru- 
mental in the formation of the concern, aud which is the main founda- 
tion of the plea, it appears that the parties to the act could not and 
_ did not, therefore, create the organization. 

The right of a corporator has been recognized to charge directly 
that a company which claims to have become incorporated, has never 
been legally organized as a corporation, and has never existed as such. 
Abbot on Corp. p. 365, Sec. 100 ; 32 Ll. 79, (1863). 
~ The decision of the plea of estoppel is so closely blended with the 
merits of the case, that it is impossible to pass upon that defense 
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without trenching and virtually determining the issues presented in 


this controversy. 
The district court overruled it, we think’ properly, for the reasons 
which we will now proceed to assign. 


ON THE MERITs. 


Bermupez, C.J. It is elementary that corporations are the crea- 
tures of law, either by special and express legislation, or under general 
and formal statute authorizing their formation. In either case, they 
have only such powers or rights and ineur only such obligations, as 
are conferred or imposed, expressly or impliedly, and as are necessary, 
and inherent to their existence. 

When legally created, they shield from personal liability the persons 
who compose them and are themselves responsible to the extent of 
their assets and not beyond the same, unless there lias been distinetly 
stipulated in their charter to the contrary and the scope and measure 
of the liability has been clearly stated. 

Our code defines a corporation to be an intellectual body created’ by 
by law, orestablished by law; which is composed of individuals, united 
under a common name, the members of which succeed each other, so 
that the body continues always the same, notwithstanding the change 
of the individuals, and which, for certain purposes, is considered as a 
natural person. R. C. C. 427, 432. 

The code proceeds to state in what respects they are substituted to 
persons, and provides that they may enact statutes and regulations; 
provided, the same be not contrary to the laws of the -political society 
of which they are members. R. C. C. 433. It announces emphatically 
that unauthorized corporations enjoy no public character and cannot 
appear in court, but in the individual name of all the members who 
compose it and not as a political body, although these corporations may 
acquire and possess estates and have common interests, as well as other 
private societies. R. C. C. 446. 

In 1855 the legislature passed a law—No. 131, amended in 1868 (No. 
73)—making it lawful for any number of persons, not less than six, on 
complying with the terms prescribed by the act, to form themselves 
into and constitute a corporation for a number of purposes, generally 
stated, defining their powers. This act is incorporated in the R. 3. 
under sections 683, et seq. 

The question presented in this controversy tor solution is simply, 
whether the “New Harbor Protection Company” isa corporation, associ- 
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ation or partnership, organized under that general legislation, To solve 
it, it isnecessary toinquire whether the corporations, though represented 
as they were, at the making of the act of July, 1875, could have legally 
formed any agreement, the object of which would have been to create 
an organization, of whatever nature, distinct from themselves, to ac- 
complish the purpose they then had in view, which was to extinguish 
fires on vessels, to grant aid to wrecks and to aid the fire department 
in extinguishing fires. 

The provisions of the code and of the statute leave no doubt in the 
mind, that a corporation is a body composed of individuals and, when 
not created by the legislature itself by special legislation, cannot be 
formed and brought into existence unless by the concurrent action of 
at least six persons. 

The words individuals and persons in those provisions of law must be 
taken as synonymous and as meaning natural and not artificial persons; 

\_ in other words, human beings. 

It has been held that when the word “persons” is used in legislative 
acts, natural persons will be deemed as intended, unless something appear 
in the context to show that it applies to artificial persons. Bouvier 
Vo. Person (3). 

Twenty-five years ago the then Supreme Court of this State was 
called upon to determine whether a corporation created under the act 
of 1855, March 14th, p. 182, relative to the organization of corporations 
for works of public improvement and utility could avail itself of the 
provisions of the act relative to the voluntary surrender of property, 
approved March 15, 1855, the first section of which provided: ‘Any 
person may make a cession of his property to his creditors.” 

It was then contended that corporations constitute a class of persons 
under the provisions of the Louisiana Code of 1825, and the attention 
of the court was directed to article 431 of that code, in which corpora- 
tions are designated as intellectual persons. 

The court tersely said : 

‘“‘We are of opinion that the term person, in the first section of this 
act of the legislature- refers to natural persons alone and that it was 
not the intention of the law-giver to include under that denomination, 
the artificial or legal person which is the subject of the tenth title of 
the first Book of the Civil Code.” 

The court supported that conclusion by a comparison of the act with 
anterior ones, on the subject of voluntary surrender and a reference to 

the ruling in the case of the Commissioners of the Exchange Bank, 6: 
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Rob. 398. In that case the court said, that no law existed prior to 1842 
which defined the insolvency of a corporation or provided for either its 
voluntary or forced liquidation. 


It therefore follows that, as the parties which appeared in the no- 
tarial act of 1875 were corporations, and not natural persons or human 
beings, capable of contracting, they had no power to create, as they 
proposed doing, the corporation to be known as the “* New Harbor Pro- 
tection Co.,” and that therefore they did not do so. 

The companies which appeared at the making of the act, were in- 
surance companies, whose charters did not authorize them to form an 
association or partnership. Asa rule corporations are not capable of 
forming a partnership. Abbot on Corp. 571, No. 37, and authorities 
there cited. The purpose of the act, besides, was clearly to create a 
corporation, and not an association or partnership. Even if they had 
the power to create an association or partnership, they did not contem- 
plate forming one, and they have not done so. 


It has been argued with some earnestness that, even if corporations 
could in Louisiana create a corporation, the insurance companies which 
attempted to create ‘‘ the New Harbor Protection Co.” in July 1875, 
could not have legally done so, for the reason that such creation was 
not only not among the objects enumerated in their own charter, or in 
the law then in force, but beyond and in contravention thereof. On 
this point we express no opinion, as it is unnecessary to do so, the case 
being decided on a superior ground. 

We deem it hardly necessary to suggest that we are not to be con- 
sidered as holding that corporations which are intellectual beings, can- 
not act in a number of cases, as can natural persons, with whom they 
are often assimilated. We simply decide that they cannot create a 
corporation, under the general law of this State, as found in sec. 683 
et seq. of the Revised Statutes. 

It remains now to determine what disposition can be made of the 
property acquired in the name of the New Harbor Protection Co., which 
is nothing but a nondescript organization, composed of the owners of cer- 
tificates showing the proportion of their respective interest in its as- 
set and liability for its obligations, and who are co-owners or proprie- 
tors in common. 

As no one is bound to own property in indivision, it follows that such 
owners who wish a division have a right to have that property sold, 
and after a liquidation of the affairs of the concern, to have the residue 
distributed ratably among themselves. 
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We have read with interest the instructive brief submitted by the 
learned counsel for defense and his colleagues, in support of the able 
oral argument made on the trial; but as we deem that the innumerable 
authorities to which we are referred, derive from sister States governed 
by different laws and arise under different states of facts, and therefore 
can receive no application in Louisiana, whose special legislation pre- 
vails on the subject of the formation of corporations by persons under 
general laws, we have dispensed ourselves from the cumbersome and 
fruitless task of analysing and considering them specially. 

We are of opinion that the district judge has correctly decided the 
issue presented, in favor of plaintiff. 

It is therefore ordered and decreed that the judgment appealed from 
be affirmed with costs. 


Rehearing refused. 


No. 9274. 
Mrs. ANN HuyG@He vs. HENRY BRINCKMAN. 

An allegation that the plaintiff possesses the property as owner does not make the action 
petitory. It was necessary to allege that she possessed as owner or in some other capac- 
ity that entitled her tothe possession. When the prayer is for the restoration of posses- 
sion alone, the action is possessory. 

Where the defendant pleads in reconvention sums expended for repairs, taxes, ete and was 
prevented from introducing testimony in support of his plea because the case went off 
on an exception, it will be remanded to enable him to introduce such testimony when he 
alleges that he possessed in good faith. 

/ PPEAL from the Civil District Court for the Parish of Orleans. 

ve Monroe. J. 


A. Goldthwaite for Plaintiff and Appellant. 
Bayne & Denegre for Defendant and Appellant. 


The opinion of the Court was delivered by 
MANNING, J. This is an action to recover possession of an improved 
lot on First street in this city, from which the plaintiff was ejected on 
November 2, 1878 by the defendant. The suit was instituted within a 
year, viz on October 22, 1879, and therefore the prescription pleaded 
does not bar it. 
The petition alleges that she is the owner of the property and had 
~been in possession as owner quietly and without interruption for more 
than a year previous to her eviction, and prays that she have judg- 
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ment condemning the defendant to restore to her the possession, re- 
serving her right to sue for damages. She afterwards filed an amended 
petition praying for forty dollars a month as damages for the illegal 
«letention of the property. 

An exception was made that the amended petition changed the 
nature of the original demand, but we can scarcely think it is seriously 
urged although it appears in the defendant's brief. 

The case went off below on a ruling of the court that the allegations 
of the plaintiff virtually made the action petitory, and therefore per- 
mitted the defendant to offer evidence of title. The plaintiff appcaled. 

The allegations and prayer of the petition alike demonstrate the 
action to be possessory. We so regarded it when it was here before 
and so denominated it. Huyghe v. Brinkman, 34 Ann. 1179. The 
amended petition merely reiterated the allegations of the original and 
added a claim for damages. 

The defendant insists that the distinct and independent allegation 
in the original petition ** that she is the owner of the property, totally 
dlisconnected with any averments with reference to its possession,” 
stamp the action as petitory. 

It was necessary that she should allege to »oassess as owner or was in 
some other capacity entitled to pussession. Preston vy. Zabrisky, 2 
La. 226. The prayer is alone for the restoration of possession, and 
that fixes the nature and kind of the action. The pleadings and issue 
are a reproduction of Kemper v. Hulick, 16 La. 44. The judge erred. 

The proof of rental value is thirty dollars a month for whic!. the 
plaintiff prays judgment. The defendant urges that he is entitled to 
reimbursement of taxes, necessary repairs, ete. in the event that we 
should reverse the ruling touching the kind of action, and did not offer 
any proof of them because under that ruling it beeame unnecessary. 
He alleges that he was a possessor in good faith, and asks the case be 
remanded to receive such proof. 

We do not determine here the question of his possession in good 
faith, but it is fair that he should have an opportunity to shew it and 
the cost of taxes and whatever else he can properly plead in offset to 
the plaintiff’s claim for rent. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the plaintiff now have judgment for the 
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possession of the premises described in her petition, and for thirty dol- 
lars a month as rent of same from November 2, 1878 with five per 
- centum interest from the expiration of each month and costs of both 
courts. and that the case be remanded to receive proof of the matters. 
above indicated and counter-proof of the same, and for judgment 


thereon. 
Rehearing refused. 








No. 9348. 
Wm. L. SHAFFER Vs. STATE NATIONAL BANK ET ALS. 


Contracts whereby servitudes are created, are designed to confer rights and impose obliga_ 
tions, which, otherwise, would have no existence and should be strictly construed. 

In the absence of express or implied stipulations, the rights and obligations of the parties 
thereunder must be interpreted and regulated by the laws relative to like servitudes. 

Under a contract creating a predial servitude in favor of one estate on another—both being 


sugar plantations—whereby the owner of the former acquires the right to.use a canal or 


aqueduct running through the latter, so as to ‘‘yet water” from a lake or swamp, in fa- 
vor of the subjected or debtor estate, and ‘‘conduct it” to the favored or creditor estate.— 
the owner of the encumbered property has no right to obstruct the flow of the water by 
the erection of dams, or to divert it by excavations below the level of the bottom of the 
canal, unless in cases of necessity for self protection against injury which would other- 
wise result, or for purposes of great utility, and then only for a time and with due regard 
to concurrent rights to the water 

Neither can such owner, in the absence of express provision in the contract, discharge into 
such canal the skimmings or refuse of the sugar house on his land, where, at the date of 
the agreement and for years before, such refuse was bridged over said canal and diskorged 
across it to pursue a further course. Emptying such filth into the aqueduct would not 
only impede the flow of the water, but also pollute the water so as to render the use of 

° it of not only of no advantage, but make it dangerous in supplying the boilers on the fa- 
vored estate, which, in consequence of the adulteration, would be exposed to deteriora- 
tion and explosion. 

The owner of the creditor estate has no right to enter upon the subjected one, put up build- 
ings and machinery, unless where it is indispensably necessary for the enjoyment of the 
right to get and conduct water through the acqueduct. 

Courts cannot be asked to construe contracts and laws so as to meet hypothetical differences. 
They have enough to deal with existing wrongs without anticipating supposable evils 
which may never occur. 


PPEAL from the Nineteenth Djstrict Court, Parish of Terrebonne.. 
Goode, J. 


L. F. Suthon for Plaintiff and Appellee. 
John B. Winder for Defendants and Appellants. 


The opinion of the Court was delivered by 

BerMupDEZ, C. J. The defendants appeal from a judgment which 
construes favorably to plaintiff a contract under which he claims 
“a servitude of aqueduct, in other words, a right to draw water. R. C- 
C. 721. 
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The plaintiff was the owner of the undivided third of a sugar estate 
known as the “ Ardoyne” plantation, which, in January, 1883, he con- 
veyed to the defendant Bank. 

The conveyance contains the following clauses, on the subject of this. 
servitude : 

“This sale and transfer is made under the express condition that the 
said Shaffer shall have the right to get water from the swamp in front 
of said Ardoyne plantation, and conduct it back to Cedar Grove plan- 
tation, it being well understood that said Ardoyne plantation shall not 
be put to any expense or damage for extra ditching, changing of ditches. 
or giving other lands for that purpose; nor in any manner shall the 
said Ardoyne plantation be injured by giving said privilege to the said 
Shaffer.” 

“Immediately after signing the foregoing deed, it was further agreed 
between the parties thereto, that the owner or owners of the Cedar 
(;rove plantation, now belonging to said Shaffer, shall have the right 
to use a canal now opened on and through the Ardoyne plantation, to 
carry water to the Bayou Chacahoula, at the apper end of Bergeron 
& McCollam plantation, joining the Ardoyne on the right hand descend- 
ing bank; provided said privilege does no damage to said Ardoyne 
plantation, by overflowing the lands, or causing any obstruction to 
prevent the water from running off said Ardoyne plantation, or impair- 
ing its proper drainage; the owner or owners of said Cedar Grove 
plantation shall at all times keep said canal open at their own expense,. 
for the free running of the water in said canal, and for preventing any 
injury to the drainage of said Ardoyne plantation; and the owners of 
said Ardoyne plantation shall place no obstruction to prevent the water 
from running freely through said canal, unless it may be for the pur- 
pose of preventing damage to said Ardoyne plantation, as stipulated in: 
the foregoing deed. One-half of the expense of keeping said canal 
open from the lake or swamp in front of said Ardoyne plantation, to a 
point on said plantation opposite the cooper shop now on the place— 
shall be borne by said Ardoyne plantation, and the other half of said 
expense, as well as the expense of keeping said canal open from the 
cooper shop down to the Bayou Chacahoula, shall be borne by the- 
Cedar Grove plantation.” 

The plaintiff, in an elaborate petition, substantially charges that, in: 
October following, having proceeded to exercise his rights thereunder,. 
he found that obstacles had been thrown in his way and that, having: 

complained, he was threatened with a suppression of his privileges. 
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His complaint is, that two dams were placed in the aqueduct canal ; 
that a cross ditch running at right angles with the canal, was deepened 
to such an ext:nt as to draw off the water; that the threat was made, 
and about to be consummated, to rnn the sugar-house skimmings of Ar- 
doyne plantation into the draining canal; that, unless those impedi- 
ments are removed and those menaces are prevented from being con- 
summated, his right to draw water will be completely destroyed. 


He prayed for an injunction, which was gianted,and that, in due 
course, there be judgment recognizing his rights, and allowing him 
$5000 as damages. 


The defense set up admits the execution of the act, under which plain- 
tiff claims; but contests the construction put on it by him. The 
defendants say, that the plaintiff must enjoy his right, without inflict- 
ing any expense or injury on them or their property; that they have 
the right to use said draining canal for their own purposes also, and of 
emptying therein the skimmings of the sugar-hounse ; that discharging 
the refuse otherwise would require of them extra ditchings, changing 
of ditches, and giving land for the purpose, and would thus impose 
expense on them and injury on their land; that the plaintiff has, 
without any authority, entered upon their lands and erected thereon 
works, buildings and machinery and has refused to remove the same. 

The answer concludes by praying that plaintiff’s demand be rejected ; 
that he be confined to the exercise of his rights through the canal, by 
keeping it in order, without the erection of works or any machinery 
on Ardoyne plantation, or changing its drains, ditches or skimming 
drains; that he be ordered to remove from Ardoyne all the works, 
ete., by him erected, and be enjoined from using any of the lands, and 
from changing or interfering with the drains, skimmings or ditches, or 
injuring them or the drainage of Ardoyne, ete. 


There was judgment in favor of plaintiff, so far as to maintain his 
right to the servitude reserved in the act of sale, without interference 
or interruption by defendants, their agents or employees. The judg- 
ment enjoins perpetually the defendants from draining the skimmings 
of the Ardoyne sugar-house into the canal, and from placing therein 
anything calculated to impair or render valueless the servitude, and 
from cutting or deepening any cross ditches or outlets from the canal, 
so as to abstract therefrom water flowing through the aqueduct to 
plaintiff’s sugar-house on Cedar Grove plantation, resérving to the de- 
fendants the right of using the water for the purpose of soaking hoop 
poles and filling the sugar-house reservoirs on Ardoyne plantation. 
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The judgment denies to plaintiff the right of constructing the machin- 
ery ou defendant’s lands, at the end of the canal, to ele vate the water 
and give an additional fall therefrom to the sugar-house on Cedar Grove 
plantation, reserving to plaintiff whatever rights he may have, unde’ 
Article 772 and following of the R. C. C. 

The appellants appear to admit that plaintiff had a right to eomplain 
of the obstruction resulting from the construction of the dams, and of 
the unnecessary diversion of the water through the cross diteh, but 
they charge that the plaintiff has made diggings which have weakened 
their protection levee, and have injured them and their property in va- 
rious ways. They persistently claim the right to empty the skimmings 
in-the canal, and that plaintiff has no right to enter at all upon their 
lands, unless to keep the canal in good order. 

In his brief, defendants’ counsel formally declares that, although the 
judge «a quo correctly decided that the pump placed by the plaintiff on 
the land of defendants should be removed, yet he did not settle the 
question of the absolute right of plaintiff to erect works on Ardoyne, 
for it specially reserves to him his right. Counsel says: ‘*We con- 
sider this the main issue in the ease.” We the court, however, deem 
that other issues are besides presented. 

Itis manifest that the stipulations of the parties, as well as those 
embodied in the act which immediately followed its execution, were de- 
signed to confer rights and to impose obligations which, otherwise, 
would have had no legal existence. 

For a better understanding of the questions, both of facet and law, 
which arise in this case, it is very proper that the site of the respective 
estates be substantially stated. 

The “ Ardoyne” place is an extensive sugar plantation in Terrebonne 
parish, lving on both sides of Bayou Black, which*runs north and 
south, On the east side of this bayou, and at about eight arpents from 
it, there is a lake or swamp. The cultivable part of the plantation is 
on the west side. The decline in level is not, as is the rule, from front 
to rear, but northward. Its rear (western) makes the head of Chaca_ 
houla ridge, where it joins plaintift’s plantation known as ‘Cedar 
Grove”. Bayou Chacahoula rises in the rear of Ardoyne and takes a 
north-westerly direction. Bayou Black is about one and three-quarter 
miles distant from the last named plantation. 

There exists a ditch, a leading Crain, a canal, on Ardoyne, which is 
some two miles long, extending from the lake, apparently at right 
angles, in front of the sugar-house, crossing almost at right angle a ditch 
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known as Daunis cross-ditch, extending further towards the cultivable 
portion (west) where it forms an obtuse angle and extends north-west 
in the direction of the Cedar Grove plantation. 


This ditch or leading drain is of long standing and was being used 
for the purposes for which it was made, at the date of the sale to the 
Bank and of the concession by the defendants to the plaintiff. 


_ It is to be noticed that the concession in the act created a personal 
right in favor of the plaintiff, while that in the supplement which fol- 
lowed it, is a real right, in favor of the Cedar Grove plantation subject- 
ing the Ardoyne plantation to the exercise of it, but under the restric- 
tions agreed upon. 


The right which has thus vested entitles the plaintiff to get water 
from the lake in front of Ardoyne and to conduct it back to Cedar 
Grove. The plaintiff has thereby acquired, for the benefit of his estate, 
a predial servitude, to which the Ardoyne plantation is subjected. 


The acquisition of the servitude thus established, carried with it 
everything necessary to use it, and which is supposed to have been 
granted at the same time. R.C.C. 771. 


This concession was granted with the understanding that the 
Ardoyne plantation would not be put to any expense, or damage, for ex- 
tra ditching, changing of ditches, or giving other lands for that purpose, 
nor in any manner injured, that is, that the water was not to be allowed 
to accumulate in the canal so as to overflow the cu.tivated parts, or 
cause any obstruction to impair the proper drainage of the estate 
{Ardoyne). 

‘Tt was likewise agreed that the owner of Cedar Grove would keep 
the canal or ditch open for the free running of water therein, at all 
times, and for the protection of the drainage of Ardoyne, and that the 
owners of this place would put no obstruction to prevent the water 
from thus running freely through the canal, unless for self-protection. 
The expense for thus keeping the canal was to be borne exclusively by 
the owner of Cedar Grove, except for that portion of the ditch whieh 
extends from the lake to a spot known as the cooper shop, which was 
to be defrayed equally by the owners of the two plantations. 


The evidence shows that dams had been erected in front of the coop- 
er’s and of the blacksmith’s shops, between the lake and the Daunis 
efoss ditch, which obstructed the flow of the water in the canal. It 
also shows that this cross-ditch was deepened to such an extent below 
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the level of the canal as to draw the water off; that the plaintiff, on 
being asked to sign another act, which would have converted the 
servitude from a predial into a personal servitude, and on his refusing 
to do so, was threatened with a discharge of the skimmings, or refuse, 
or filth coming from the sugar-house, inte the drain canal, or ditch or 
aqueduct. Tt also establishes that the plaintiff has entered upon the 
lands of defendants and creeted thereon works and machinery to draw 
the water to his place, where there was no necessity for this entry and 
construction. It also proves that for some two years previous to the 
sale, the skimmings from the sugar- house were not discharged into the 
canal, but were disgorged across it by means of a trough which di- 
rected them towards Daunis cross-ditch to take some other course. 
The evidence does not satisfactorily show that the digging of the canal’ 
which appears to have weakened the protection levee on Ardoyne, was 
done by plaintiff. 

Neither does the evidence show that the plaintiff has done any act, 
or set up any claim which, in derogation of the rights of defendants, 
under the grant of the servitude, would subject their property to any 
damage or injury, or inflict on them any expense, or render the servi- 
tude more burdensome. 

He only asks that the defendants be not allowed to obstruct by 
dams, deeper excavations of the ditch, diversion of the water, or 
otherwise, unnecessarily, the natural flow of the water in the canal, 
and be prohibiteal from polluting that water by emptying into it the 
refuse of their sugar-house. 

The record shows that for some twenty years and perhaps more, 
previous to the date of the creation of the servitude, the leading 
drain or canal in question, on Ardoyne plantation, had been and was 
then in use. 

By the contract between the parties, the decline in level, or fall of 
the bottom of the canal was to ve from the lake to Cedar Grove and 
to continue such indefinitely in point of time. The duty was imposed 
upon the plaintiff to keep it in that condition, and on the defendants 
that of abstaining from doing injurious acts. 

By this stipulation, the rights of the parties to an artificial flow, 
henceforward were to be regulated, not only by their own conventions, 
but also by the provisions of the law, where they had net expressed 
themselves. 

By the terms used, both in the act and in the supplement, the plain- 
tiff had a right to get and conduet, that is, to draw water from the 
lake, through the canal, to his plantation, for its purposes, which were 
mainly the running of the sugar-house thereon. 
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The agreement between the parties distinetly provides, that * the 
owners of said Ardoyne plantation, shall place no obstruction to pre- 
vent the water from running freely through said canal, ete.” This is. 
a mere repetition of the provisions of the Code, which are to the effeet 
that the owner of the estate which owes the servitude, can do nothing 
tending to diminish its use, or to make it more inconvenient. R.C. C. 
655, 660, 661 and 777. The law on this subject has been judicially ex- 


pounded by this Court in a number of cases, particularly in that of 


Ludeling vs. Stubbs, 34 Ann. 935, in which, after a review of the juris- 


prudence, it was declared, that dams illegally obstructing a flow of 


water to the prejudice of one of the contiguous proprietors or owners, 
was a nuisance, which the law would order to be abated. See also, 7 
Ann. 291; 10 Ann. 689; 12 Ann. 554; 13 Aun. 587; 15 Ann. 497, 681 :. 
16 Ann. 151; 33 Ann. 796; 34 Ann. 563. 

In the present case, it is therefore clear that the dams complained 
of and which arrested the water, were illegal obstructions, and that 
plaintiff cannot be required to endure them, unless for a time, in cases 
of unavoidable necessity, of which there is no evidence in the present 
controversy. 

The digging or excavation of the Daunis cross ditch, below the level 
of the leading drain or canal in question, was likewise unauthorized, 
as the water was diverted from it without any proved apparent justi- 
fiable purpose. 

No doubt the defendants have not by the stipulations of the act and 
of the supplement, relinquished the right to use this cross diteh for 
purposes truly useful to themselves. They have, therefore, preserved 
it. They are entitled to exercise it, as well for supply of their sugar- 
house, for proper cultivation and development of their estate, agri 
colendi causa, as for any others which need not be stated, provided they 
do not thereby unnecessarily divert the flow of the water. R. C. C. 
661; C. N. 644; D. L. 39 tit. iii, § 15, or cause any permanent injury 
to the plaintiff, which might seriously impair the privilege they have 
clearly granted him of drawing water through their land. C.N. 701; 
Domat part 1, 1.1, tit. 12, see. 4, on. 1: Tonllier, 3 n. 533; Duranton, 5 
n. 619; French Pandects, 5 p. 503, ete. 

It is equally clear that under the terms‘of the contract and the in- 
tention of the parties, the plaintiff was given the privilege for the wse 
and advantage of his plantation, of drawing water from the lake 
through the canal in question; necessarily this meant the water, as 
pure as it could be got from the lake, after passing through the canal, 
to Cedar Grove, its destination. 
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c The act does not mention, neither does the supplement to it, that 
i the defendants would have the right of discharging the skimmings or 
S- refuse or filth, coming from their sugar-house, into this leading drain, 
t ditch or canal, Things were in a certain condition at the time, which 
g the parties knew of. As there was no stipulation for a different order 
‘e of things, the presumption is, that their common intent was, that the 
> statu quo would continue, as by the past. It is more than plausible to 
ot suppose that, had the defendants proposed to remove the trough dis- 
ve gorging the skimmings across the canal, towards the cross ditch, and 
rf to discharge them directly from the sugar-house into the canal, the 
’ plaintiff would not have assented to the change. He needed the water 
7 for the purposes of his sugar-house and of his plantation. The dis- 
:. charge of the skimmings into the canal would have had for its effect. 

not only an obstruction, but also an adulteration, pollution of the 
ll water, Which would have destroyed the advantages expected to be 
t derived, and made the use of the water in supplying the boilers on 
s Cedar Grove highly dangerous. 


Recoguizing in the defendants the right to do such an injurious act, 
would be entirely destructive of the predominant privilege to draw 
l water for useful purposes—a conclusion which we cannot surely 
? reach. 

i On the other hand, the plaintiff can use his right of servitude only 
according to his title, and is not at liberty to make, in either estate, 


any alteration by which the condition of defendant’s plantation may be 
J made worse. R.C.C. 778; C. N. 702. 

The defendants complain that, while the district judge has rejected 
P the pretensions of plaintiff to put up the works, machinery, ete. on 
i the Ardoyne plantation, he has made a vague reserve of rights in favor 


70 


of plaintiff, under the provisions of Art R. C. C. 772 et seq. 

The district judge was called upon to expound the law as applicable 
to the issues and faets before him. He could not be asked to construe 
the contract so as to meet the hypothetical differences not yet arisen. 
Courts of justice have enough to do in dealing with real, existing 


| present wrongs, without anticipating and combatting supposable evils 
Which may or not occur, Their task is already heavy enough in ad- 

; justing actual contests. 

: We think the district judge, to whose appreciations in such local 

; matter as is presented in this controversy we attach unusual signilicance, 

did exactly what was his duty and his right, and that the defendants 


have no authority to appeal to us for a different course. The reserves 
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-of eventual and of admitted rights which he made in his judgment in 
favor of both the plaintiff and the defendants, are authorized by law, 
prudent and wise. 

We have been at some pains in understanding the pleadings and the 
facts, and in realizing the law and jurisprudence involved in this litiga- 


tion, for which we have found no exact precedent.—not only because | 


of the importance of the issues presented and which affect rural pro. 
perty, but also because of the earnestness and vigor with which the 
able counsel of the parties have pressed and submitted their respec- 
tive contentions. We are satisfied that the district judge has well 
grasped the matters before him and has done justice between the 
parties. 

It is therefore ordered and decreed that the judgment appealed from 
‘be affirmed with costs. 








No. 9362. 
M. M. A. Lane vs. R. S. Cameron. 
AND 
Morris Krart vs. M. F. MACHEN ET ALs. 


(Consolidated. ) 


“Where the written titles to land have been destroyed by the burning of the public record® 
parol evidence of the contents of the burnt deeds is receivable. 

Where a title-deed expresses a certain frontage as so many arpents, it cannot be stretched 
beyond it when such frontage by the depth expressed gives all the land claimed in the 
deed. 

“The prescription of possession of ten or thirty years to be successful must be supported by 
a continuous and uninterrupted possession. 
PPEAL from the Twelfth District Court, Parish of Grant. 
Overton, J. 


Jos. P. Hornor and F. W. Baker tov Mrs. Lane, Plaintiff and Appel- 
‘lant. 


R. J. Bowman, J. C. Wickliffe, and Robt. T. Hunter. contra. 

The opinion of the Court was delivered by “ 

MANNING, J. These consolidated suits were here last year and were 
remanded because the lower court had refused a new trial, prayed on 
the ground of newly-discovered evidence to which we thought Cameron 
was entitled. The statement of the case and the issues between the 
parties may be found in the opinion read last year. 
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We then said the suit was petitory and its object the recovery of the 
Dubois tract of land of about two hundred acres. Much has been said 
of the extraordinary pretension that title to land may under any cir- 
cumstances be proved by parol. and yet it is true that courts have so 
adjudged under the exceptional circumstances in which Rapides and 
Grant parishes were placed. Bynum vy. Calhoun, Manning’s Unrep. 
Cas. 236. 

The publie records of those parishes had been totally destroyed by 
fire. Under the fatuous system that prevails in our State whereby the 
original is deposited in the same eftice with the record of it and there- 
fore both burn together, the burning of the court-house had swept out of 
existence every vestige of title to land. To say then that parol proof 
could not be received of title after proof that the written title had been 
destroyed by a public calamity Would have been adding another folly 
to that which required all written evidence of title to be kept in one 
place. This court held otherwise. 

But Mrs. Lane has her deed. Her maternal ancestor Wm. Smith 
bought two adjoining tracts of land together making thirty one arpents 
front, which she claims covers the land in dispute. Cameron alleges 
that this tract is wholly outside‘of that land—that it adjoins or abuts 


it on the upper line—and never formed part of the large plantation that 
now includes all these lands until it was bought by Meredith Calhoun 
of Eli Dubois. The lower judge’s opinion may be here properly pro- 


duced ;— 

“If the question to be decided here were whether the title of 1847 to 
Meredith Calhoun or the other written title of Mrs. Lane should pre- 
vail, I should have little trouble in deciding the question in favor of 
the elder title. But the controversy is not narrowed down to this issue. 
On the contrary it is claimed thai there is no real conflict in the two 
titles, and while a great deal of testimony has been introduced to es- 
tablish the burnt title, Mrs. Lane really stands before the court in the 
attitude of a party without an interest to protect, and cannot be lis- 
tened to when she questions her opponent’s title which her own does 
not authorize, and in this view of the merits of the case I coneur. 

To test the accuracy of this, reference must be had to actual surveys. 
The records furnish this evidence in a location of the titles of Mrs. 
Lane made in these cases under the order of court by George Johnston 
surveyor of Grant Parish. We have already seen that the claim of 
Mrs. Lane is made up of two tracts making a frontage of 31 arpents on 
Red River. In order therefore to establish whether there was really 
any conflict between the rival claimants, a starting point had to be 
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fixed. This was found at the line 2 T. N. O. being the upper line of 
the Monet tract as fixed by United States official survey, and about the 
correctness of which there can be and is in'fact no contest. Adopting 
this line there is the initial or starting point, and tracing a line as near 
the river edge as shall be straight and the 31 arpents which constitute 
the river frontage of Mrs. Lane’s land would be exhausted at the line 
C. E. 8. of Johnston’s map. It may not be out of place to say in this 
connection that I have taken occasion to verify the accuracy of John- 
ston’s ineasurements with measurements of my own made and com- 
pared with other maps in the record, and find no reason to doubt its 
accuracy. If the line C. E. 8. which seems to be the true line as indi- 
eated in 4 La. 520 (the judge means the case of Hickman vs. Hudson) 
is adopted as the upper line of Mrs. Lane’s land, it will leave a strip 
between it and Roek island bayou, and this no doubt is the tract whieh 
Mrs. Dubois says commenced at Rock island bayou and went down the 
river which her husband sold to Meredith Calhoun in 1847, and the 
same tract which was specially excepted and reserved though by indefin- 
ite limits as belonging to Hilaire Dubois in the suecession sale of Gra- 
ham to Young under which Mrs. Lane claims to hold this property. 
Between the claim set up by Mrs. Lane and the one urged by Cameron 
there is then clearly no conflict and Mrs. Lane is without colorable 
excuse to question Cameron’s title unless she does it by interposing 
some other title. She claims she has acquired this right by the posses- 
tion of ten and thirty years. 


To understand the force of this plea it becomes necessary to observe 
that there isa field two miles to the rear of this tract known as Robertson’s 
corner which seems to have been in the possession and was worke‘l by 
Wm. Smith the ancestor of Mrs. Lane as far back as 1838 or 1839. 
Smith died about 1840 and Mary 8S. Calhoun the mother of Mrs. Lane 
succeeded by inheritance to the possession commenced, Tt is a textuay 
provision of our Code that no prescription runs between husband and 
wife during the coverture’ * * * If prescription does run itis clear 
that it has been interrupted in the present case by the acquisition of an 
adverse title by the husband from Dubois in 12847 only seven or eight 
years after the death of Smith. The prescription of thirty years can- 
not therefore avail Mrs. Lane. 


Neither will the prescription of ten years avail her. Calhoun died 
about 1869. His son and administrator evideatly treated this property 
as belonging to the succession of Meredith Calhoun his father. In ne 


other way ean his acts of administration be explained. We find the 
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— 


property was sold for taxes in 1877 or 78 as the property of that sue- 
cession, and at a still later date exposed at a succession sale of Mere- 
dith Calhoun provoked by the creditors of his succession to pay its 
debts. These are facts that do not show in Mrs. Lane the character of 
possession necessary to support the prescription of ten years. The 
plea of prescription must be overruled. The view already taken of 
the case obviates the necessity of looking into the alleged informalities 
of ‘the tax-sale.” 

We have nothing to add to this opinion of the district judge. 

Judgment aftirmed. 


Rehearing refused. 





No. 9344. 
THE STATE OF LOUISIANA EX REL. SEGURA VS. THE JUDGE OF THE 
TWENTY-FIRST JUDICIAL DISTRICT. 


Prohibition lies toa judge who assumes to take jurisdiction over, and determine a plea re- 
cusing him, on the ground of interest. Even if the plea has no merit. it does not 
appertain to him, but it belongs to the judge who is to be called to try the question, to 
pass upen.it and so declare. 33 Ann. 1293; 34 Ann. 628; 36 Ann. 160; C. P. 338; Act 
No. 40 of 1880; Const. Art. 112. 

It is the duty of a judge, upon the tiling of a plea recusing him, on the ground of interest. 
to call upon another judge for the purpose of passing upon the plea. and to abstain 
trom exercising jutisdiction over the cause, until the plea has been effectually over- 
ruled. 

On failure on his part to do so, a prolibition will lie to prevent him from taking cognizance 


of the case. 


A PPLICATION for Prohibition. 


Edward Simon and Breausr & Hall for the Relator. 


Respondent in propria persona. 


Robert Perry for A. 7. Wakefield and others, Plaintiffs on Rule, ete. 
e 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a prohibition to prevent 
the defendant from trying a cause, in which he is recused as being 
personally. interested. 

The complaint is that, after the plea of recusation was filed, the 
judge refused to refer the trial thereof to another judge, acting in his 
place; that he passed upon it himself and overruled it; that he ought 
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not to have tried the same and that he is incompetent to sit on the 
merits of the cause. 


The judge returns and argues elaborately to show that the recusa- 
tion is not wel! founded and that he overruled it correctly. 


It may well be, as the respondent claims, that the relator has no 


just foundation toyrecuse him, and that the plea has no merit; but, if 


such indeed be the case, it is not for him to say so. 


His duty was, on the filing of the recusation, to have recused him- 
self, to have called in another judge to try. the plea and eventually the 
case, and to have abstained from exercising jurisdiction over the mat- 
ter pertaining to the case, until the plea had been effectually overruled. 


In the case of Hunter vs. Blackman, our immediate predecessors 
said, that a recused judge is incompetent to make any order, except 
one of recusation. If the power exercised by the judge should be 
recognized, it would insure an immunity from legal pursuit. The law, 
they said, never contemplated that any man, however honorable, 
should be a judge in his own case. Manning’s Unrep. Cases, 427. 


We ourselves have already ruied clearly in this sense on this very 
question. State ex rel. Terrell, 33 Ann. 1293; see also 34 Ann. p. 828; 
35 Ann. 628; 36 Ann. 160; Const. Art. 112; Act 1880, No. 40; C. P. 338. 


This rule of conduct applies to all judges, whether they exercise 
original or appellate jurisdiction. We deem it would be out of place 
to pass upon the hypothetical cases imagined by the respondent. 


It is therefore ordered and decieed, that the restraining order herein 


made be maintained, and that the prohibition asked issues and be 
perpetuated. 








e 
No. 9223. 
BENJAMIN 8. Story vs. THE Hore INSURANCE COMPANY. 


In an action on a policy of insurance, the act of the insurer who has knowledge of an in- 
erease of risk by a change of use of the insured premises, withofit objecting to the 
same or cancelling the policy, will be construed as a waiver of his right of forfeiture of 
the contract by reason of such increase of risk. 


Parol testimony is admissible to show such waiver, although the policy contained a clause 
requiring the agreement of the insurer to be endorsed on the policy. 

If the insurer, after knowledge of the increase of risk, continues to receive premiums, he 
will be held to have waived the forfeiture. 

Positive testimony on a given point must predominate over negative testimony on the same- 

point. 
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PPEAL from the Civil District Court for the Parish of Orleans.. 
Houston, J. 





Miller & Finney for Plaintiff and Appellee. 


Henry Denis for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocuk, J. This is an action on a policy of insurance of five thou- 
sand dollars, on a building which was destroyed by fire on the 11th of” 
May, 1882. 

The defense is a violation by the insured of an express condition of 
the policy, prohibiting an increase of risk by the insured without the 
express consent in writing of the company. 

Defendant appeals from a judgment in favor of plaintiff. 

The policy was issued in 1875, and was renewed annually for seven 
years. 

When the insurance began, the building was used as a warehouse 
for the storing of sugar, molasses, moss and other non-hazardous ar- 
ticles. In November, 1877, under a change of tenants, the building 


.was occupied and used as a broom factory, which was operated by 


steam appliances, with the consent of the insured. 


It is not disputed that this change increased the risk, and that, under 
the rules of the company, it called for a higher rate of insurance. The 
record shows that the rate was not increased, but annual payments of 
premiums were made and received under the same terms as contained 
in the original policy. 

Plaintiff’s contention is, that the change was effected with the- 
knowledge and consent of the insurer who is thus estopped from in- 
voking the forfeiture of the contract on account of the alleged viola- 
tion of an important condition of the same. 

That condition stipulated, among other acts of forfeiture, the use or 
occupation of the insured premises in a manner so as to increase the 
risk, without the endorsement on the policy of the company’s written 
consent thereto. 

The policy also contained the following clause, which had reference 
to the condition just mentioned : 

“The use of general terms, or anything less than a distinct specific 
agreement, clearly expressed and endorsed on this policy, shall not be 
construed as a waiver of any printed or written condition or restriction. 
therein.” 
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Relying on these stipulations, defendant resisted the introduction of 
parol testimony in support of its alleged knowledge of, or consent to, 
the increase of risk resulting from the altered use of the insured 
building ; and a bill of exceptions has been reserved from an adverse 
ruling. 

1. The first and main contention in the case involves, therefore, the 
proposition that, under the conditions of the policy in suit, parol evi 
dence is inadmissible to prove any declarations or acts of the com- 
pany which may be construed as a waiver of the conditions alleged to 
have been violated by the insured, as operating the forfeiture of his 
right of recovery under the policy. 

The jurisprudence of several of our sister States of the Union has 
established the rule that the party for whose benefit a ccndition has 
been stipulated in a written contract, can be successfully met with 
parol testimony to show that he has waived such condition, and the 
rule has been uniformly applied and invariably enforced in contracts 
of insurance; in which the waiver may be shown by express verbal 
agreement, or implied from acts which are inconsistent with an in- 
tention to cancel the policy on account of the violation of any essential 
condition of the contract. Wood on Fire Insurance, Sec. 368, 371, 496. 


All the authorities which we have examined with the care which the | 


importance of the discussion imports, and several of which are quoted 
in another part of this opinion, have very correctly sanctioned the 
conclusion that receiving the premiums on a policy by the insured 
after knowledge of the increase of risk, is one of the most insurmount- 
able obstacles in his attempt to invoke the forfeiture of the contract 
‘on the ground of such an increase of risk. 

The contrary doctrine, under which the insurer, who would be 
notified of a change of use or occupation of the insured premises, 
would be allowed to continue to receive the annual premiums for five 
consecutive years as in the case in hand, and in the event of loss to 
escape responsibility for a failure to have endorsed his consent on the 
policy, would be glaringly inequitable and clearly monstrous. 


The equitable rule is that any one is at liberty to waive any condi- 
tion, stipulation or right which may exist in his favor—and in contracts 
of insurance the practical effect of the rule has been interpreted to 
mean that the insurer who obtains knowledge of a broken condition, 
must express his assent or his dissent, and that his silence means as- 
sent. It is too plain fur discussion that silent assent must of necessity | 
be proved by parol testimony. 
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The reason of this ruling does not antagonize the general principle 
which excludes parol evidence to contradict or alter a written instru- 
ment. The effect of the testimony is not to deny the existence, or 
contradict the true meaning of the written instrument, but simply to 
show acts of the party to be benefited thereby, manifesting his in- 
tention to abandon or waive such benefit. Among numerous authori- 
ties which have recognized this doctrine, we refer to the following 
which are more directly in point: 26 Iowa, 9; Viele vs. Germania 
Insurance Co. 62 Illinois, 458; Reaper City Ins. Co. vs. Jones, 65 New 
York; 6 Pitney vs. Glen’s Falls Ins. Co. 65 New York, 195; Peckner 
vs. Phoenix Insurance Company.; 4 Hun. N. Y. 413, Van Allen vs. 
Farmers’ Insurance Co.; 5 Hun. N. Y. 90, Hotchkiss vs. Germania 
Insurance Company. 

Defendant’s able counsel concedes that the current of authority in 
our sister States is in the sense which we have indicated, but he con- 
tends that the issue must be tested exclusively under the provisions 
of our Civil Code, which ignores the common law distinctions between 
deeds under seal or not, which distinctions, he asserts, underly the 
reasoning in the cases quoted from the State of New York; and he in- 
vokes, in a plausible argument, the effect of the clause which we herein 
transcribed from the policy in the first part of this opinion, as being 
the law which the parties have made unto themselves. 


The proposition that contracts of insurance must of necessity abide 
the special provisions of our local laws is, in our opinion, unsound. 
Wisdom, as well as sound public policy, strongly suggests that ques- 
tions involved in such contracts, find a better solution in commercial 
law, and that, therefore, this Court cannot, without being recreant to 
its plain duty, attempt to resist the effect of the harmonious authori- 
ties of our sister States, dealing with a subject which does not admit 
of State or Territorial limits in its vast importance. But, when tested 
under our own laws, the argument does not gain any strength. 

The restriction in Art. 2276 of our Code reads: ‘“ Neither shall 
parol evidence be admitted against or beyond what is contained in the 
acts, nor on what may have been said before or at the time of 
making them or since.” 

We fail to perceive anything inthis prohibition which militates 
against the rule which we herein enforce. 

In allowing parol proof of the acts of the party in whose favor a 
condition has been stipulated in a written instrument, we see nv effort 
to admit such evidence against or beyond the contents of the contract, 


17 
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or of what may have been said before, at the time or since, as making 

part of the contract. We merely open the door to parol proof of acts 

equivalent in law to a subsequent agreement to maintain the vitality 
of a written contract, which in the absence of such agreement or con- 

sent would have terminated, in the option of the innocent party by 

reason of prohibited acts on the part of the defaulting party. 

In the recent case of Janney vs. Brown, 36 Ann. 118, we had occa- 
sion to consider the effect of such testimony in connection with that 
Article of the Code—and in there held that a party to a written con- 
tract with another as common cariiers, would be allowed to show by 
parol evidence a subsequent agreement conferring on him certain 
privileges as managing partner—for the reason that the subsequent 
verbal agreement referred to a matter which formed no part of the 
written contract. 

Similar rulings are found in our reports: 7 Robinson, 520; Cunning- 
ham vs. Caldwell; Mathias Lebat, 10 Rob. 94; Jamison vs. Ludlow, 
3 Ann. 492. 

Our construction of the clause so strenuously invoked by defendant 
as making law unto the parties, is that it is at most a condition and 
that as such, it can be waived by the party in whose favor it was 
stipulated. A similar clause figured in the policy dealt with in the 
case above quoted from the 62nd Illinois—and the rule was neverthe- 
less enforced. 

2. Having concluded to admit parol testimony in support of the 
alleged waiver of the company, we have now to consider the sufticiency 
of the evidence in the record. 

From the fact that plaintiff’s agent swears that he made the change 
with the consent of the President of the company, and that the latter 
solemnly swears that he gave no consent ; that under the rules of his 
company he could not give such consent without an increased rate :— 
taken in connection with the avowal on both sides, that both witnesses 
are equally credible, the analysis of that testimony has not been free 
of difticulty. 

But, one witness swears affirmatively, and the other negatively. The 
assertion of a fact which has never had existence, cannot be consistent 
with truth, whereas the denial of a fact which has existence may, 
without violating truth, be the result of inattention or of a defective 
memory. 

Hence, the rule that positive testimony on a given point, must 
always predominate over negative testimony on the same point. 38 
Ann. 796, Guensard vs. Bird. 
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But in ad.lition to that consideration, in studying the testimony of 
the president of the company, we find that he does not absolutely 
deny that the agent had imparted the information of the proposed 
change ; the stress of his denial is levelled to an allesed agreement on 
the subject matter. 

Hence we couclude that the testimony of the agent of the insurer on 
the question of knowledge of the company is practically uncontra- 
dicted—and that it makes full proof of the alleged kuowledge of the 
risk in the proper officer of the company. 

That knowledge, followed by the company’s receipts of the pre- 
miums during five subsequent and consecutive vears, affords one of 
the strongest cases of a clear waiver of the forfeiture of plaintiff's 
rights of recovery under his poliey—and that waiver justifies the 


judgment appealed from. 


Judgment affirmed. 
Rehearing refused. 


No. 9310. 
THE STATE OF LowutstaNa vs. Lacy Bras. 
A partial concealment of a dangerous weapon is a violation of the statute prohibiting carry, 
ing concealed weapons, It should be fully exposed. 
A pistol half stuck in the pocket or about the clothes, even though a part of it may be visi 
ble, is carrying a concealed weapon within the meaning and intent of the statute. 
The word ‘concealed’ has astatutory sense, contradistinguished from its ordinary meaning, 
and must be construed so as to give potential effect to the law. : 
PPEAL from the Tenth Distriet Court, Parish of Red River. 
Hall, J. 


ney, for the State, Appellee. 


L. B. Watkins for Defendant and Appellant. 


The opinion of the Court was delivered by 
Mannina, J.) The defendant was indicted for and convicted of ecar- 


rying a concealed weapon, and Was sentenced to imprisonment for one 
day and to pay a fine of three hundred and five dollars. He relies for 
reversal upon what he conceives to be an erroneous charge to the jury 
as to what is concealment of a dangerous weapon. The bill states ;— 

That the proof was that the accused carried a pistol with the barrel 
and eylinder stuck inside the waistband of bis pauts in front and 
leaving the handle and guard exposed, the accused at the time wearing 


neither coat or vest. 
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The judge charged thus ;— 

*T don’t regard the Supreme Court as having given all of the law on 
the subject, but only so much as was necessary for the decision of the 
ease then before them.” 

“T think the law was intended to prevent persons from carrying pis- 
tols or other dangerous weapons stuck in their clothes, even though a 
part of them may be exposed to view. And if you find that the defend- 
ant did carry a pistol stuek in his clothes or pockets, although a part 
may be exposed, you should tind him guilty.” 

The case to which the judge alludes is State v. Smith, XL Ann. 633. 

It was there said a partial concealment of the weapon which does 
not leave it in full open view is a violation of the statute, and the sound- 
ness of this ruling has never been questioned, however much juries 
have been influenced and trial-judges have misled them by definitions 
of the word ‘concealed.’ 

In common parlance and even in philological import a thing concealed 
is a thing hidden, and therefore one might be correct in saying if it is. 
not hidden or is visible, then it is not concealed. But the word must 
be taken in its statutory sense, that is, must be construed so as to give 
full and potential effect to the statute. The manifest object of the 
statute was to prevent the carrying of dangerous weapons—to stamp 
out a practice that has been and is fruitful of bloodshed, misery, and 
death—and yet so to prohibit the carrying as not to infringe the con- 
stitutional right co keep and bear arms. 

The constitutional right is to bear arms openly, so that when one 
meets an armed man there can be no mistake about the fact that he is. 
armed. When we see a man with musket to shoulder, or carbine slung 
on back, or pistol belted to his side, or such like, he is bearing arms in 
the constitutional sense. Of course there are other examples. These 
are but illustrations. There is uo danger of any jury or court misin- 
terpeting our statute prohibiting carrying concealed weapons, and con- 
founding a case of lawful arms-bearing with one of carrying dangerous 
weapons concealed, unless verbal distinctions are pressed too far and 
they are misled by them. A pistol half stuck in a pocket or about the 
clothes so that it is not fully expused, even though a part of it may be 
visible, is carrying a concealed weapon within the meaning and intent 
of the statute, and that is the language of the charge. We have noth- 
ing to do with the facts. The judge gave the jury good law. They 
applied it to the facts as seemed best to them. 


Judgmeut affirmed. 
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No. 9333. 
THE STATE EX REL. LEON Gerson vs. R. W. RicHarpson, JUDGE 
Firta District Court, Parish or OUACHITA. 
When property attached has been sold in limine under C. P. 261, the 


proceeds take the place of the property and still continue to be “prop- 
erty attached,” and subject to the right of the defendant to bond “in 


every stage of the suit,” under C. P. 259. 


A PPLICATION for Mandamus. 


Boatner & Boatner and Farrar & Krutisehnidt for the Relator. 


Respondent in propria persona and by Franklin Garrett and W. F. & 
D. C. Mellen. 


The opinion of the Court was deliverd by Fenner, J. 








No. 9953. 
THE STATE EX REL. LEON GERSON vs. R. W. RICHARDSON, JUDGE 
Fiera Districr Court, ParitsH OF OUACHITA. 


Judgments rendered by this Court on the merits of petitions for writs of mandamus, pro 


hibition and the like, are as mach final judgments as any which it can render, and are, 
therefore, revisable on applications for a rehearing, seasonably and properly made. 

No certified copy can issue, by the clerk, of final judgments which have not become execu- 
tory. Such copies issue only after the lapse of six judicial days, in the absence of an 
application for a rehearing or after such has been refused. The contrary opinions in 18 
Ann. 113. 21 Ann. 50, overruled. 


Q* Rule on the Clerk of this Court for Copy of Judgment. 


Boatner & Boatner and Farrar & Kruttschnidt for Plaintitt on Rule. 

The opinion of the Court was delivered by 

Bermupez, C.J. This is a rule by relator on the clerk of this 
Court, to show cause, forthwith, why he should not deliver to hima 
certified copy of the judgment herein rendered, making peremptory 
the mandamus asked, although six judicial days have not elapsed since 
its rendition. 

The ground upon which the mover rests his demand is, that the 


judgment became final and executory at the moment of its rendition. 


He relies on the rulings in 18 Ann. 113 and in 32 Ann 1263. 
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Judgments are divided into interlocutory and final, C. P. 538, 539 
whatever the court be, inferior or superior, that renders them. a 

The law allows the party cast bv a definitive judgment, the privilege 
of asking for a new trial in courts of original jurisdiction and for a re- 
hearing in courts having an appellate or superior jurisdiction. 

Article’912, C. P., provides that, in the interval between the day on 
which a judgment is rendered by the superior court and that on which 
it becomes final ( sixjjudicial days, C. P., 911) a party dissatistied with 
it, may apply for a new hearing, and for this purpose shall present a 
petition stating reasons and citing authorities. 

All the judgments which this Court renders are final and definitive, 
unless they be interlocutory decrees. 

The rule of this Court provides that applications for a rehearing will 
be entertained only where the judgment disposes finally of the cause. 
Rule IX (7). 

In the Succession of Edwards, 34+ Ann. 22, this Court refused to en- 
tertain an application for a rehearing, when the decree complained of 
Was one overruling « motion to dismiss. 

The refusal was based on the ground that the decree was an inter- 
locutory order and not a final judgment. 

A judgment of this Court ordering or denying a mandamus, or pro- 
hibition, or relief, under an application for a certorari is as much a final 

judgment as any that can be pronounced by it in any other cause, civil 
or criminal. 

Being such, it is open to an application for a rehearing. We find no 
warrant in law, reason or justice for the refusal to entertain such an 
application in that class of cases, although they be such as are to be 
tried and determined summarily. 


The ruling invoked in 18 Ann. 113 sets forth no other reason for re- 
fusing to entertain the application than that the case “is «1 mandamus 
ease.” It is brief, unsatisfactory and unsound. 

The ruling in 32 Ann, 22 is correct, but inapplicable to the present 
matter. The proceeding there was for a certiorari to ascertain the validity 
of an ex parte order in furtherance of which the relator had been com- 
mitted for a contempt of court. It was in the nature of a habeas corpus 
proceeding, in which the law directs that if the court find that there is 
no cause for arrest or confinement, it shall immediately set the prisoner 
at liberty. The court annulled the order for the imprisonment of the re- 

~lator who, therefore, was entitled to an instantaneous release. This could 
not be accomplished unless Gn production to the sheriff of an authentie 
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copy of the judgment of the court which, under the terms of the law, 
had become immediately tinal and executory. 

Our immediate predecessors, without, however, questioning the ad- 
verse proposition claimed to have been established, have determined 
that an application for a rehearing could be entertained in a man- 
damus proceeding, saying: ‘In form and in substance that order 
isa decree by which the parties are to be concluded and there is no 
reason Why, in such a case, a rehearing should not be granted to either 
the State or the relator.” The former decree was set aside and the 
judgment was reversed. Manning’s Unreported Cases, 343; State ex 
rel, Samuel vs. Jumel, 

On search, we find a case in 21 Ann. 50, in whieh the then Court re- 
fused to entertain a petition for a rehearing in a proceeding for a pro- 
hibition, “because the article, 851, C. P., declares that the court shall 


es oF 


provounce finally and summarily on the right of jurisdiction.” This was 
no reason why the judgment became at once final and why it was not 
reviewable. All the judgments of this Court on the merits of a con- 
troversy are final, but reviewable, on application for a rehearing. 
Neither is that ruling good authority. 

The law does not discriminate between the final judgments rendered 
by this court and we cannot do so. In the absence of any law or good 
reason, we, therefore, conclude that the judgment rendered in this case 
is such final judgment as can be reviewed on an application for a re- 
hearing, and that, until six judicial days have elapsed since its rendi- 
tion, or the consent of the defendant has been exhibited, waiving such 
application; or such application, if any, has been refused, the relator 
is not entitled to require from the clerk the certified copy on which he 
insists. 


it is. therefore, ordered that the rule herein be refused with costs. 


Rehearing refused. 


No. 9156. 
VIRGINIA Bossier vs. 8. P. RAINES, SHERIFF ET ALS. 


In an appeal from a judgment in an injunction suit, involving the debtor's claim of a home- 
stead under the act of 1865, previous to the recent amendments of the Constitution, the 
test of the jurisdiction of the Supreme Court was in the value of the property claimed 
as a homestead, and not in the amount of the judgment enjoined. 

Homestead exemptions being in derogation of common right, parties claiming thereunder 
must show by clear proof that they fill all the requirements of the law conferring such 
exemptions. 

A short residence on the property with a view to claim it as a homestead, but abandoned be- 


fore the seizure will not be sufficient. 
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PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 





Watkins & Scarborough for Plaintif€ and Appellant. 
Chaplin, Dranguet & Chaplin for Defendants and Appellees. 


The original opinion and decree in this case were, on rehearing, 
set aside. 


On REHEARING. 


MOTION TO DiIsMIss 

The opinion of the Court was delivered by 

Pocueé, J. Plaintiff’s object in this suit is: 

1. To obtain a decree annulling two judgments; one in favor of 
Haller & Bro. for the sum of $214.00, and another in favor of Stephens 
in the sum of $290.00; both rendered against her pre-deceased hus. 
band and herself, on the ground that the debts sought to be enforced 
thereby, were debis of her husband. 

2. To have her homestead rights recognized on a portion of the 
property seized in execution of said judgments, in case the validity of 
the latter be maintained. 

3. To enforce the rights of herself and of her minor children ander 
the act known as the Homestead Act of 1852, in the event of her being 
defeated on both of her previous demands: 

The point made in the motion is that the jurisdiction of this Court 
must be tested by the amount involved in the judgment songht to be 
annulled or enjoined. 

As shown in our previous opinion, the point applies successfully to 
the alleged nullity of the two judgments, the aggregate amount of 
which is not equal to the lower limit of our jurisdiction. 

The motion must als) prevail as to the demand for the sum of 
$1000.00 under the Act of 1852. 

As the amount claimed does not exceed $1000.00, and as the prayer 
for the same is made in the alternative, it must therefore be treated as 
a separate demand, and hence it did not fall within our jurisdiction, as 
defined at the time that our previous opinion was rendered, anterior to 
the promulgation of the amendments to Art. 81 of the Constitution, 
which were promulgated on May 15, last past 1884. Nor can it be 
maintained under our jurisdiction, as then amended, by operation of 
which we are vested with jurisdiction over all questions of homestead, 

. irrespective of the amount involved. This point came up in the recent 
case of the State ex rel. John Davidson vs. the judges of the Court of 
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Appeals, No. 9312, not yet published. In that case, after mature re- 
flection, we held that the amendment on this subject was not intended 
to cover clains arising under the provisions of the Act of 1852—erron- 
eously entitled a ‘‘Homestead Act.” 

The motion to dismiss must therefore prevail as to those two de- 
mands. 

But from the foregoing reasons it follows that we are clearly vested 
with jurisdiction over the claim of a homestead under the provisions 
of the Act of 1865. 

At the time that we rendered our previous opinion, we asserted ju- 
risdiction on the ground that, from the pleadings and from the evidence, 
it appeared that the value of the property claimed as a homestead 
exceeded one thousand dollars, and that this was the amountin dispute 
under that part of plaintiff's suit. Gross vs. Routon, 33 Ann. 1046. 

Now that the lower limit of our jurisdiction has been raised to two 
thousand dollars, we would be stripped of jurisdiction, were it not for 
the exceptional nature of the demand, over which we must retain juris- 
diction by virtue ot the amendment hereinabove referred to. The mo- 
tion to dismiss must therefore be denied as to that feature of the issues 
presented by the pleadings. Under these views our investigation 

On THE MERITS 
must be restricted to plaintiff’s claim of the tract of land, which she 
inherited form. her father’s succession, as a homestead under the Act 
of 1865. 

Her claim thereto is resisted on two grounds : 

1. That she did not oceupy the tract of land as a residence, within 
the requirements of the act. 

2. That she conld not claim a homestead adversely to the judg- 
ment of Haller & Bro., because it enforced a contract entered into in 
1861, as evidenced by a promissory note of that year, long previous to 
the enactment of the Homestead legislation of 1865. 

Ist. In our previous opinion we held that plaintiff had made sufti- 
cient proof of her residence on the tract of land in question, But a 


second examination of the voluminous record in the case has created a 


different impression on our minds and has led to a different conclusion. 
From the evidence it appears that from the date of her marriage to 
that of her husband’s death in 1875, plaintiff continuously resided with 
him in the town of Natchitoches where he filled several important pub- 
lic offices, including that of clerk of this Court when it held sessions at 
that place, and that after his death she continued to live in the same 
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town, without interruption, until September, 1880, when she announced 
her intention to remove her residence to the **Tauzin tract” which she 
now claims as her homestead. But there was then, and there is vet, no 
residence on the place, and she soon abandoned the idea of occupying, 
with her five children, one of the three laborers’ cabins then on the 
place. 

In July of the same year she had made and registered a homestead 
declaration under the provisions of the Act of 1880, and her remova 
to the place was in furtherance thereof. But in point of fact she was 
unable to put up with the inevitable hardships which the evidently ad- 
vised theory involved, and she returned to her dwelling, her real home 
and the abode of her children in the town of Natchitoches, where 
she was living in fact and in law, when the seizure was made. 

It is too plain for argument that such a mode of establishing a_resi- 
dence does not comply with the requirements of the Homestexd Act of 
1865. As we had occasion to say in the case of Tilton vs. Vignes, 33 
Ann. 240, that act ‘concedes an exemption in derogation of common 
right, which should be strictly construed. Parties who claim a dispen- 
sation under its protective pale, must disclose and establish a clear 
ease within its purview.” Plaintiff has failed to place her case within 
the seope of the rule. 

Under these views we eliminate a discussion of the second ground 
of resistance which defendants had invoked. 

It is therefore ordered that our previous decree be set aside, and it is 
now ordered, adjudged and decreed that the judgment appealed from 
be affirmed at plaintiff's costs in both courts. 


No. 9302. 
THE STATE OF LOUISIANA Vs. E. B. MALONE ALIAS KINCH. 
A motion in arrest of judgment which charges no error anu refers to affidavits which are rot 
in the record, is not entitled to notice and is properly overruled. 
Aun assignment of errors filed long after the submission of the case and which, in itself. is 
without merit, will not be considered . 
\ PPEAL from the Criminal Distriet Court for the parish of Orleans. 
/ 
P Roman, J. — 
M. J. Cunningham, Attorney General, and Lionel Adams, District At- 
torney, for the State, Appellee. 
Defendant and Appellant in propria persona. 


The opinion of the Court was delivered by 
- Beruupez, C.J. The defendant was prosecuted for petit larceny, 
copvieted and sentenced to two years at hard labor. 
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. State vs. Malone. 
On appeal and since the submission of the case, he has filed an as- 
sigument of errors. 

The record contains what is termed a motion in arrest. 

Otherwise, the transcript does not show how the accused complains 
of the verdict and judgment. 

The transcript was filed on November 25, 1884.) The case was fixed 
for and submitted on January 24th ultimo. The assignment was filed 
on February 2d, instant. It charges that : 

The defendant was without counsel learned in the law until the 23d 
of January, 1885; and 

That there is error patent on the face of the record in overruling the 
motion for a new trial, without fixing the same and out of the presence 
of the accused or his counsel. 

The assignment was filed too late, and even if in time, has no merit. 

The record does not show that accused asked for the appointment of 
counsel and that the court refused his motion, and that a bill was re- 
served to the refusal of the judge. 

Neither does it show that the motion for a new trial, which merely 
charged that the verdict was contrary to law and evidence, was not 
submitted by the accused, and that a bill was taken to the overruling 
of it by the judge. 

It was offered by the defendant and acted upon by the judge after- 
wards. 
It may well be and it is, no doubt, the fact that the accused not only 
offered, but submitted it, and that the judge finding it of no merit, 
overruled it at once, in his presence, though he might have taken it 
under advisement and overruled it out of the defendant’s presence. 

The alleged motion in arrest is in the following terms, viz: (Title 
of cause ) . 

*E. B. Malone, defendant, in person, in this ease, presents this as his 
motion in arrest of judgment, with the affidavits annexed, why this 
honorable court should allow it to prevail and placed upon record.” 

The affidavits referred to are not found in the transcript, which is 
certified as complete. 

It is hardly necessary to say that such motion, which points to no error 
ov cause for arresting the judgment, is entitled to little or no notice. 

Judgment affirmed. 


Rehearing refused. 
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No. 9323. 
THE StTaTE OF LOUISIANA Vs. Witty PARCE. 


“She following question propounded in a case of murder, by the district attorney to a lead- 
ing State witaess, not shown to be an unwilling witness, is amenable to the two-fold 
objection of being a leading question, and also as intended or calculated to elicit from 
the witness an expression of opinion, and not a statement of facts within his know- 
ledge, from which the jury alone is authorized to draw inferences, or to form deductions: 
‘* Would the defendant, after having struck the deceased with a rail, have had time to 
pull his knife out of his pocket, open it and cut the man when he did ?” As framed the 
question is suggestive of the answer expected from the witness. Besides, the witness 
should have been asked questions on facts which could assist the jury in drawing their 
own inference—but the witness could not be permitted to give his own theory from the 
facts which he knew. 


PPEAL from the Tenth District Court Parish of Red River. 
Hall, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 


Egan & Egan tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocueé, J. Convicted of murder, the defendant appeals from a sen- 
tence of death, and complains that he has not had a fair and impartial 
trial. 

1. We shall first treat of the following complaint : 

His counsel charge error in the ruling of the trial judge, who over- 
ruled their objection to the following question propounded by the 
district attorney to the leading State witness, and not au unwilling 
witness: ‘ Would the defendant, after having struck the deceased 
with a rail, have had time to pull his knife out of his pocket, open it 
and cut the man when he did ? 

ig question was assailed as illegal on two grounds: 

That it was leading. 

That it was intended to elicit an opinion from the witness, and 
not t the statement of a fact from which the jury alone could draw an 
inference or form an opinion. 

It appears from the record that the theory of the State was, that 
when the accused entered into an altereation with the deceased, he 
had already drawn and opened his knife, a circumstance which tended 
to show premeditation and malice. The contention of the defense on 
the other hand, was in support of the theory that the accused drew 
and opened his knife only during the altereation, as a cireumstance 
‘which tended co rebut or disprove the charge of malice aforethought. 
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As malice is of the essence of murder, it will be at once perceived, 


that the answer to the question propounded was of vital importance 
in the case. 

As we have already stated, the witness on the stand was the most 
important witness on behalf of the State, not an unwilling witness and 
was being interrogated by the State’s attorney. A carefal analysis of 
the question satisfies our minds that it was objectionable under the 
circumstances, as a leading question. 

To an ordinary witness it was strongly suggestive of the answer 
expected of him by the prosecuting attorney. 

As worded and shaped, it was pregnant with the negative proposi- 
tion, that during the space of time which intervened between the blow 
inflicted by the aceused on the deceased with a piece of rail, and the 
cutting, the accused could not have had, and had not had, the time 
“to pull his knife out of his pocket and open it.” The intimation was 
so strong that the wifhess could not have been mistaken as to the na- 
ture of the answer expected of him. 

As to the second ground of objection, we consider that it is still 
stronger, and that it should o” itself have been considered sufficient to 
exclude the question. 

The answer which could have been given by a simple “no,” would 
have contained an opinion of the witness, on which the State would 
have had sufficient foundation to have rested her whole theory of a 
preconceived intention of the defendant to use his knife for the pur- 
pose of killing the deceased. 

It is argued that time is a question of fact, and that witnesses are 
universally allowed to state facts concerning time—or their approxi- 
mation of the length of time which has intervened between certain 
acts. But, in this ease the witness was not questioned as to time, but 
as to the possibility in a man to perform two distinct operations; to 
pull a knife out of his pocket and to open it, during the time inter- 
vening between two other and distinct acts. 

The fact which the State was seeking to establish by the witness, could 
have been reached by other and strictly legal questions. For instance, 
he might have been asked whether he had seen anything, besides the 
rail in the hands of the accused when he struck the deceased with that 
rail, or he might have been asked how long a time elapsed between 
the blow with the rail and the act of cutting with the knife. From 
the answer given to the question, the district attorney could have ar- 
gued in support of his theory, and the jury could have drawn their 
own inference or made their own deductions. 
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The rule on this subject is clearly defined by Mr. Greenleaf in the 
tollowing language: ‘ Witnesses, except in certain cases hereafter 
to be mentioned, are to be examined only as to matters of fact within 
their own knowledge, whether they consist of words or actions. In- 
ferences or conclusions which may be drawn from facts are ordinarily 
to be drawn by the jury alone,” “except when the conelusion is an infer- 
ence of skill or judgment.” Vol. 1. See 434. The rule has been ap- 
plied in the sense which we adopt, in previous decisions of this Court. 

Thus in the case of State vs. Ross, 82 Ann. 854, the following ques- 
tion was ruled to be improper and unwarranted: ** Was the discharge 
of Scott Ross’ pistol accidental, or did he fire off the same on pur- 
pose?” In ruling on the point the court said: ‘To enable the jury 
to come to a correct conclusion on this point, it was proper that every 
fact, incident and circumstance connected therewith, should have been 
proved ; but it was not competent to assist them in their conclusion by 
showing what the witness thought on the subject before them in their 
conclusion on this point. The question was clearly objectionable.” 
Poutz vs. Jones, 21 Aun. 726; McConnell vs. New Orleans, 5 Ann. 
415; State vs. Brunetto, 13 Ann. 45. 

Our conclusion is, therefore, that the question propounded was 
amenable to the two-fold objection, which was levelled against it, and 
that the proceeding must have been injurious to the accused. 


We note the judge’s statement that the answer had already been 


given when the objection was made, and that it came tov late. This is 
The judge must rule on the objection when made, and if he 
finds it supported by law, he must inform the jury that the question 
was improper, and that the answer which it had elicited was not 


an error. 


before them as evidence in the case. State vs. Davis, 34 Ann. 351. It 
appears from the bill that the objection was made as soo. as the de- 
fendant’s counsel could seize the import and bearing of the question, 
and as sven as he could rise to his feet. 

This reason of the judge is manifestly an after-thought, for in point 
of fact he did rule on the merits of the objection, and he held the 
question as legal and proper. 

From the foregoing considerations, we are forced to conclude that 
the accused is entitled to relief at our hands. 

The record contains numerous other complaints, but nuder the views 
which we have taken of the case, they lose all practical importance, 

~although several of them appear to us as serious. But, as they are not 
likely to recur in the subsequent proceedings, which will follow this 
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opinion, we find it unnecessary to pass upon them. We must state, 
however, that we have maturely considered the very able and ex- 
haustive charge of fhe judge, in connection with several bills of ex- 
ception taken by his refusal to give certain special charges suggested 
by counsel for the accused and that we find no error on that score. 

It is therefore ordered, that the verdict of the jury be set aside and 
that the judgment appealed from be annulled and reversed, and that 
this ease be remanded to the lower court for further proceedings ac- 


cording to law. 








No. 9263. 
9 


Bank OF LOUISIANA Vs. FRED. FreitaG—F. THOMAS AND 
PrEopPLe’s BANK CALLED IN WARRANTY. 


CITIZENS 


A purchaser at a judicial sale to foreclose a conventional mortgage, has a right to call the 
seizing creditor in warranty, to defend a suit, the object of which is to evict him. 

Such purchaser is entitled to restitution of the price paid, jtrst from the seized debtor, and 
next. for deficiency, from the seizing creditor, where the sale is annulled. 

‘The seizing creditor, under article, C. P., 713. escapes liability if the purchaser is obliged to 
quit the property on the hypothecary action of a creditor having a legal or judicial mort- 
gage on all the property of the party in execution, but he must be held where the action 
is on a conventional mortgage. 


a ee from the Civil District Court for the Parish of Orleans 
a Rightor, J. 


Miller & Finney and A. Pitot, Jr. for the Citizens’ Bank, Plaintiff and 
Appellee. ; 
Albert Voorhies for F. Freitag, Defendant and Appellee. 


i. Howard MeCaleb for the People’s Bank, Warrantor and Appellant. 


The opinion of the Court was delivered by 

Bermepez, C.J. This is an action by the Citizens’ Bank to enforce 
payment of certain contributions and a mortgage in her favor, origin- 
ally consented to secure the payment of thirty shares of her stock. 
The proceeding is via ordinaria and is directed against Freitag, as ac- 
tual possessor, under an adjudication of the property sought to be sub- 
jected. 

The defense denies liability, admits the adjudication, but charges its 
nullity. It avers payment to the plaintiff and to the seizing creditor, 
for which subrogation is prayed to the rights of the bank, and reim- 
bursement is asked from the seized debtor and the seizing creditor, who 
are both called in warranty. 
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Thomas, the former, having been cited and failing to enter appear- 
ance, a default was taken, which joined issue as to him. 

The People’s Bank, the latter, (seizing creditory excepted to the call, 
on the grounds of absence of privity and of no cause of action, plead- 

-ing eventually the general issue and prescription. 

The lower court gave judgment for the Citizens’ Bank, but annulling 
the adjudication, The defendant was decreed entitled to recover the 
price and contributions from Thomas, and next, the price only, from 
the People’s Bank for any deficiency, on a writ returned unsatisfied 
against Thomas ; provided, the amount do not exceed $976. The judg- 
ment passed on other matters, which it is unnecessary presently to 
mention. 

The People’s Bank alone appeals and none of the appellees ask any 
amendment; so that the only question presented, is simply : 

Whether the judgment is correct or not as concerns the People’s 
Bank ? 

The facts established by the record are the following : 

In 1843, Guex became a stockholder of the Citizens’ Bank and con- 
sented a mortgage on his property, to secure the stock subscribed for. 
This property and the shares, together with the mortgage and the ob- 


ligations consequent upon the issuing of a stock-loan note, passed after 


divers conveyances to F. Thomas. 

In January, 1871, Thomas borrowed $1000 from the People’s Bank 
and mortgaged the property to secure that loan. 

In the following year, the debt having matured and remaining un- 
paid, the bank proceeded against Thomas. The property was seized 
and advertised, without mentioning the stock, the conditions being the 
assumption of the stock-loan note and payment of the balance in cash. 

The property was adjudicated to Freitag for $1475, who, in settle- 
ment, assumed the stock-loan note, $420, and paid in cash $1055, which 
were applied to the payment of costs and taxes, netting $976, which 
were paid over to the People’s Bank. 

Since then Freitag has paid contributions to the Citizens’ Bank, but 
in 1884, being considered in default for additional ones, amounting to 
$180, he was sued in the present proceeding by the bank, who prayed 
for judgment allowing that amount and recognizing her mortgage on 
the property as security for the thirty shares originally subscribed for, 
say $3000. 

As was before said, Freitag answered alleging the nullity of the ad- 

~ judication to him and praying for recovery of amounts disbursed by 
him. Thomas made no appearance and the People’s Bank excepted, 
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pleaded general issue and prescription. The court rendered a judg- 
ment, of which no one complains save the People’s Bank. 

We deem it unnecessary specially to notice the exception of the Peo- 
ple’s Bank which does notappear to be insisted upon, no doubt because 
it presents no merits. 

Under the averments of the answer and call in warranty, Freitag 
had a right to summon the People’s Bank to defend the suit of the Cit- 
izens’ Bank against him, on a mortgage affecting real estate which 
had been adjudicated to him at a judicial sale, provoked by the Peo- 
ple’s Bank, as a mortgage creditor of the defendant, Thomas, who was 
at the time its undisputed owner. The People’s Bank is bound to war- 
rant, to such purchaser, the possession and enjoyment of the property 
and in the event of his eviction, to return the price. Had Freitag 
failed to call the bank in warranty, he might have lost the redress al- 
lowed him by law. C. P. 714. 

This is so apparent as a matter of law that the People’s Bank strives 
to estop the defendant, on the ground that what he has alleged as 
causes susceptible of vitiating the adjudication, has not had that effect 
in consequence of the ratification of the transfer and of a waiver or 
abandonment of the objections, 

In point, either of fact or of averment, the Citizens’ Bank, in whose 
favor the nullities charged existed, namely, that the stock was not sold 
with the property and that the amount of adjudication did not cever 
the debt secured by anterior mortgage—has not ratified the adjudica- 
tion. 

If the bank has sued Freitag, and not Thomas, it is because of au- 
thority derived under section 24 of their charter, which provides, that 
“all property mortgaged to the said corporation, for any purpose, may 
be seized and sold at any time, according to law, in whosoever hands 
or possession the same may be, notwithstanding any alienation thereof 
or change of possession, by succession or descent to heirs, or legatees, 
by last will and testament, or otherwise, in the same manner as if the 
same was in the possession of the original mortgager. 

Besides, the bank in her petition charges that Freitag is the actual 
possessor and asks that the mortgage be enforced against him as such, 
praying that he be cited in that capacity. 


Receiving subsequently from him contributions called for, cannot be 
considered as, opposable to the bank, a ratification of the adjudication 
of the title to him. The property, as to the bank, might then well be 
considered as belonging to Thomas, while in the possession of Freitag, 


18 
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as adjudicatee or otherwise, and it was optional with the bank to pro- 
ceed against either, or even against both. 

On the other hand, while it is true, that the sherift’s deed which 
Freitag accepted, states that the certificate of mortgage against 
Thomas was read, containing mention of registry of Guex’ mortgage 
to the Citizens’ Bank, and incorporates the recited inscription and that 
Freitag may be considered as guilty of omissions and commisions, it 
does not follow that, as certain as his eviction is, in case of non-pay- 
ment to the bank, he is not entitled to recover from the People’s Bank 
the price which he paid to the sheriff and which went to that bank. 


The law provides, asa rule, that the purchaser evieted from property 
purchased under execution, shall have his recourse for reimbursement 
against both the debtor and the creditor; but upon judgment obtained 
jointly for that purpose, the purchaser shall first take execution against 
the debtor, and upon the return thereof no property found, he shall 
then be at liberty to take out execution against the seizing creditor. 
R. C. C. 2621. : 

The code, as construed by this Court, goes so faras to extend protec- 
tion to one who purchases, aware at the time of the sale, that the thing 
sold belonged to another, even where there is exclusion of warranty. 
While it refuses, by implication, damages in case of eviction, it recog- 
nizes the equitable right to recover the price, unless it was excluded by 
formal stipulation, or, the purchaser bought expressly at his peril and 
risk. 

In order to escape liability to the purchaser for restitution of the 
price, the vendor should, asa rule, affirmatively establish actual knowl- 
edge by the former of the danger of eviction, either by direct proof or 
by implication from collateral facts so strong as to be equivalent to 
positive evidence. R. C. C. 2542, 2505, 1965; 3 Ann. 326; 16 Ann. 45; 
17 Ann. 50; 5 R. 76; 5 Ann. 314; 34 Ann. 649; C. N. 1599, 1629, 1630; 
Duranton 16, § 362; Troplong Vo. 482. 

Article, R. C. C., 2621, (2599) must be interpreted with articles 711 
and 713, C. P., in which it is incorporated with a modification. Taken 
together as one provision of law on the subject, they announce the im- 
munity of the seizing creditor from liability, as warrantor, only where 
the property belonged to a person other than the party in whose hands 
it was taken, and where the eviction is the result of an hypothecary 
action by a creditor who had a legal or judicial mortgage. 


In the present controversy the proverty adjudicated, actually did be- 
long to Thomas, the defendant, at the time it was adjudicated to Frei- 
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tag; the mortgage asserted and enforced was neither legal nor judicial, 
but conventional and there is implied warranty. 

On the plea of prescription, it suffices to say that.as the warrantor 
was called to defend the pending eviction, in the same proceeding, the 
time required to debar the action in warranty has hardly begun to run 
and that this defense is without foundation; prescription in such cases 
dates only from eviction. 

After mature deliberation, we reach the conclusion that the ap- 
pellant has no occasion to complain. 

It is therefore ordered and decreed, that the judgment appealed 
from be aftirmed with costs. 

I concur in the decree. Topp, J. 








No. 9389. 
SUCCESSION OF JOSIAH STANBROUGH, ON OPPOSITION TO FINAL ACCOUNT. 
AND 
J. M. STANBROUGH FOR Usk, ETC., vs. 8. B. anp J. T. McCLeLLan 
ET ALS. 


( Consolidated. ) 


Succession representatives and tutors who are not surviving partners in communit~ or or- 
dinary partnership, or legatees, or heirs, are absolutely prohibited from purchasing any 
property entrusted to their administiation, ‘The fact that they are mortgage creditors 
does not form an exception in their favor. The prohibition which derives from the 
Roman law extends to all purchases, whether the sale was provoked by the succession 
representative, or by a creditor, whether in, or out of, the mortuaria proceedings. Under 
the express letter of the prohibitory laws, the purchases are reprobated and are absolute 
nullities, whether made directly or by means of a third or interposed person, whether 
for good or improper motives. 


PPEAL from the Eighth District Court Parish of Madison. 
Hough, J. 
A. L. Slack tor J. M. Stanbrough, Plaintiff and Appellant. 
A. Nye Spencer for T. B. Adams, Defendant and Appellees. 


J. Tyson Lane and John B. Stone for the Executors and Appellees. 


The opinion of the Court was delivered by 
Bermuvez, C. J. The main question presented for solution, both by 
the opposition to the account and by the direct suit, which are con- 


solidated, involves the validity of the adjudication made of succession 
property under executory process by a mortgage creditor, to one who is 
charged as being a person interposed, and acquiring for account of the 
executors. 
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The opposition and the direct suit together seek to fasten a liability on 
the executors for rents and revenues of the place since the adjudication. 

The following are the facts disclosed by the record : 

Mrs. Josiah Stanbrough, who owned the property in question, died in 
February, 1880, leaving a will by which she bequeathed it to her hus- 
band, encumbered with two mortgage claims. The first in rank for 
$2400 was in favor of T. L. Maxwell, the next one for $1063, in favor 
of S. B. and J. T. McClellan. 

Josiah Stanbrough died in December following leaving a will by 
which he bequeathed the property to his nephew, a minor, subject toa 
usutruct which, soon after, determined by the death of the usufruct- 


uary. 
He appointed as his executors, 8S. B. and J. 1. McClellan, the second 


mortgage creditors. 
The wills were produced in court and ordered to be executed. The 


executors qualified and had an inventory taken, in which the property 
was described and appraised as belonging to the deceased. 
Maxwell, remaining unpaid, caused the property to be seized and of- 


ferred for sale. It was adjudicated to Thos. B. Adams for $3450 cash, 


which were paid. 
The executors then filed an account in which they stated the assets 


and liabilities of the estate, charging their commission on the amount 
of the inventory. The amount of sale uf the property figured among 
the assets, but the amount due the executors as second mortgage cre- 
ditors, does not appear among the liabilities. The account exhibits 
a deficit in favor of the executors. 

The account was opposed by James M. Stanbrough, for the use of 
his minor son, Jesse, who is the nephew and legatee of Josiah Stan- 
brough. Subsequently, he brought a direct action against S. B. and_J. 
T. McClellan and Thos. B. Adams. 

Both the opposition and the direct suit charge, that the adjudication 
of the property, under the executory proceedings of Maxwell, was. 
made to Adams for account of the McClellans, who, as executors, could 
not legally purchase. 

The defense is, that the adjudication to Adams, was bona fide and 
that he acquired title for his own account, and in no way, for that of 
the executors. 

From an adverse judgment, the opponent and plaintiff has appealed. 

We do not propose to enter into any discussion to justify our con- 
clusion as to the facts elicited on the trial, which we believe to be well 


founded. 
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It is satisfactorily shown, that the executors were mortgage cre- 
ditors, second in rank; that the property mortgaged to secure their 
claim was inventoried, and passed into their possession as executors ; 
that they charged their commission on the appraisement of it in the in- 
ventory; that they were anxious to protect themselves, as such cre- 
ditors and to that end, determined upon buying the property; that 
ascertaining they could not legally do so, and not having in readiness 
the cash required to bid in the property, which was to have brought 
enough to cover the first mortgage creditor—they made arrangements 
to borrow the amount in the shape of an advance to them by Franken- 
bush & Borland, title to the property to be put in the name of Thos. 
B. Adams, their nephew and employee; who, at some future time 
would transfer it to them; that the amount was advanced and charged 
to the executors, and the reimbursement thereof secured by Adams on 
the property, the latter assuming, besides, to make good to the execu- 
tors the amount of their claim, as second mortgage creditors; that 
Adams had not the means to buy and has not paid the price of adjudi 
tion, or the amount secured by him, by mortgage on the property. 


It is also established, that the plantation was rented and yielded 
revenues. We deem it unnecessary presently to state specifically 
what the varying evidence, on that subject, may be considered to have 
proved. 

It is manifest to our minds that the adjudication was made to 
Adams, for account of the executors, as charged in the proceedings. 

It is clear that, had the executors been surviving partners in commu- 
nity or ordinary partnership, or heirs or legatees of the deceased, the 
purchase so thade could be considered as valid and binding as though 
made by any disinterested third party. 

But the fact is that they occupied neither of these positions, and 
were siniply creditors of the deceased. 

The law, as found in the Code of 1825, as next amended, and as now 
incorporated in Art. &. C. C. 1146 and 1790, prohibits all succession 
representatives and tutors from purchasing by themselves, or by means 
of a third person, any property, movable or immovable, intrusted to 
their administrators, under pain of nullity and of responsibility in 
damages. The prohibition extends to all sales, whether the same be 
provoked by the succession representatives, or procured by a cred- 
itor whether in or out of the mortuaria proceedings. 

Executors who are creditors cannot be recognized the right of pur- 
chasing such property, without assuming to add to the law a cireum- 
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stance justifying such purchase, which it never entered the mind of 
the law-giver to incorporate into it. 

It cannot be claimed, that in the case presented, the property was 
not entrusted to their administration ; that the sheriff and not they 
had possession of it. 


The law does not discriminate and we are powerless to do so 
Besides, the property was under their control and in their custody. 


They had it inventoried and they were empowered by the will, to. 
take immediate possession of it. They charged a commission on its 
appraisement, because they had the seisin of it. 


The prohibition to purchase is a rule of almost every system of 
juiisprudence against persons acting in a fiduciary capacity. The 
same person cannot be buyer and seller. The law will not permit such 
agents to occupy a position in which the presumption is they would 
sacrifice the interests of others to their own. What they are forbid- 
den from doing directly themselves, they are not allowed to do through 
third persons. 


In the elaborate and highly instructive opinion of the U. S. Supreme 
Court in Michaud vs. Girod, 4 How. 503, the philosophy and wisdom 
of the rule, considered in a Louisiana case, are admirably expounded. 


The rule derives from the Roman law and comes down to us through 
the French and Spanish law. Tutor rem pupilli emere non potest ; 
idemque porrigendum est ad similia, i. e. ad curatores, procuratores et qui 
negotia aliena gerunt. Dig. L., 18 t., 11. 34 (7); Inst. L. 1, t. 21, 23; 
C. N., 159,6; Siete Partidas, title V. 1. 4. 

It is also well founded in the common law of England and of the 
United States. 

The prohibition has been uniformly and rigorously enforced by this 
Court in a number of cases in which such purchases were reprobated 
and set at nought. 15 L. 397; 6 L. 782; 2 Ann. 782; 15 Ann. 581, 641? 
16 Ann. 135; 21 Ann. 38; 24 Ann. 482; 27 Ann. 241, 491; 33 Ann. 746; 
35 Ann. 919. 

Permitting executors, whether creditors or not, to purchase property 
entrusted to them, unless in the exceptional instances specified by law, 
would be to arrogate to ourselves the right of judicial legislation and 
to open a wide door for evil temptations and the perpetration of in- 

jurious frauds. It would be an abuse deserving severe condemnation- 

It is not proved, and we have no reason to assume that the executors 
acted through improper motives; but intention or design, however 
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otherwise irreprehensible, is immaterial. It is the fact of the purchase 
which must be ascertained and made as though it never was. The 
law-giver solemnly forbids discrimination. 


‘When, to prevent fraud, or from any motives of public good, the 
law declares certain acts void, its provisions are not to be dispensed 
with, on the ground that the particular act in question has been proved 
not to be fraudulent, or not to be contrary to public good. R.C.C. 19; 
36 Ann. 788. 

Applying these principles to the case under consideration, we con- 


clude : . 
The two items: of the proceeds of the sale, and of the difference be- 
tween the adjudication and the appraisement of the property in the 
inventory must be stricken from the account. 
The executors must be held responsible for the rents and revenues 
of the plantation from the date of the adjudication, to the day of the 
the sale of the same, in due course of administration. 


We do not consider that, under the anomalous pleadings, the evi- 
dence on the trial and the contingencies which may have since occured 
or may arise, we can, in justice to the parties, now state with pre- 
cision, the extent of that liability for rent and revenues. We merely 
declare it. 

Neither can we pass upon the other different grounds of the oppo- 
sition and of the petition. 


We deem that, in order to subserve better the ends of justice, it is 
much preferable to reject in toto the account presented, without preju- 
dice to the right of the executors, on the one hand, and of the oppo- 
nent on the other, the former to render another account final in charac- 
ter, in which they will restate the assets, including the rents and 
revenues and the liabilities of the succession, embracing whatever just 
claims they and others may have against the estate; and the latter 
(opponent) the right of opposing the account to be thus rendered, 
either to increase the stated assets or decrease the items of indebted- 
ness or liabilities, or both, or otherwise—and to non suit the plaintiff 
in the direct action, except as regards the prayer for the nullity of the 
adjudication to Adams. 

On the whole, we reach the conclusions that the opposition to the acr 
count should be sustained, so as to reject the same, and that the praye 
of the petition should be allowed, so that the adjudication attacked be 
annulled and the property recovered, and in other respects the plain- 
tiff be non suited, 
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We will proceed to decree in consonance. 

It is therefore ordered and decreed, that the judgment appealed 
from be reversed and annulled, and be replaced by the following judg- 
ment. 

It is ordered and decreed, that the opposition to the account be 
sustained, so as to reject the said account, subject to the reserve of 
rights hereinabove made in favor of the executors and of the opponent, 

It is further ordered and decreed, that the adjudication of the 
** Joan” plantation, described in the proceedings, to Thos. B. Adams, 
on the 15th of April, 1882, for thirty-four hundred and fifty dollars, 
($3450) by the sheriff, be declared to be an absolute nullity, and not 
to have transferred any title of ownership to said Adams; that said 
plantation be declared not to have ceased to belong to the succession 
of Josiah Stanbrough, and that the same remain to be therein dis- 
posed of according to law; that, after the sale of said property, the 
executors do render a final account in accordance with the views 
hereinabove expressed, under the reserve in their favor and in that ot 
the opponent ; that the plaintiff in the direct suit be non suited as to 
elaims other than that for the nullity of the adjudication aforesaid. 

It is finally ordered and decreed, that said S. B. and J. T. McLellan 
pay the costs of the account and opposition in both courts, and that 
they, the said executors, with the said Adams, pay the costs in the 
direct suit, below and on appeal. 


Rehearing refused. 








No. 9291. 
THE ButcHers’ UNION AND SLAUGHTERHOUSE COMPANY Vs. STOD- 
DARD HOWELL. . 


It is an essential condition precedent for the recovery of damages on a bend furnished for 
an injunction, that the injunctien be decided to have been wrongfully obtained. 

A judgment which recognizes that an injunction was properly sued out and which dis- 
solves it, owing to the happening of events subsequently occurring, is not one deciding 
that the injunction was wrongfully obtained and cannot serve as a foundation fora 
claim in damages. 

PPEAL from the Civil District Court for the Parish of Orleans, 
Lazarus, J. ——- 
B. R. Forman and EF. H. McCaleb for Plaintiff and Appellee. 


Thos. J. Semmes and Robert Mott for Defendant and Appellant. 





The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an action for the recovery of damages 
claimed to have been sustained in consequence of the wrongful ob- 
taining of an injunction. 
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The substantial averment, on which the claim is based, is: That 5. 
Howell, maliciously and illegally obtained an injunction against the 
Butchers’ Union and Slaughterhouse Company, giving B. Saloy, as 
surety on the bond required by law; that such injunction was subse- 
quently judicially dissolved as having been wrongfully obtained; that 
the said company has sustained in various ways, damages exceeding 
twenty thousand dollars, which it is entitled to recover in full from the 
principal, Howell, and to the extent of five thousand dollars in solido 
from the surety, Saloy, such being the amount of the bond furnished 
for the injunction. 

After exceptions and answer, the case was tried by a jury, who re- 
turned a verdict against Howell for $13,810, and against Saloy for 
$5000, with interest against each. From the judgment in accordance 
therewith, the defendants appeal. 

The decision of this controversy depends upon the solution of the 
questions: Whether the injunction was dissolved as having been 
wrongfully obtained, and, if so, whether it was palpably misused and 
has caused damage to the plaintiff. 

The statement of the case in which the injunction was obtained and 
lissolved, is to be found in 36 Ann. p. 63. 


The object of that injunction was to prevent the establishment and 
maintenance of a slaughterhouse in the Third District of the city and 
the cutting of the levee, as an incident to the business, for the pur- 
pose of discharging into the river the impure liquids and substances 
or refuse of the slaughterhouse. 


The application for the injunction was grounded on the averment 
that there was no law of the State, or ordinance of the city, concurred 
in by the Board of Health, which authorized the enterprise in the lo- 
cality, which authority was an indispensable condition precedent ; that 
the defendants were about to erect and carry ona slaughterhouse there, 
without such authority, and that the construction and maintenance of 
such a house would be a nuisance which should be prevented. 33 Ann. 
940; 36 Ann. 63. 

The suit was brought and the injunction allowed and issued on the 
13th of November, 1880. Although a rule had been shortly after taken 
to dissolve the injunction, it was not until December 23, 1881, that the 
writ was pressed to be dissolved, on the ground that concurrent legis- 
lation by the city and the Board of Health on November 25, previous 
(1881), had removed all impediments to the construction and mainten- 
ance of the slaughterhouse. 
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The district court dissolved the injunction except as to the cutting 
of the levee, which was not to take place until municipal authority 
had been procured. 

On appeal, this Court found that “ the city authorities had not acted 
on the matter when this injunction was obtained ; but, since then and 
before the trial, they enacted ordinances that had been approved by 
the Board of Health, under which the location of a slaughterhouse at 
this point is permitted and declared that the defendant (the present 
plaintiff) was withont authority to place the slaughterhouse at this 
spot, until the city authorities had exercised the power delegated to 
them in the matter.” 36 Ann. p. 63. 


The conrt, considering that the authority given by the city and the 
Board of Health after the injunction had issued met legal exigencies, 
thought it should dissolve the writ. It did so, condemning the com- 
pany, however, to pay all costs incurred befure the passage of the city 
ordinances ; and the plaintift, Howell, to pay those incurred subse- 
quently. 

The condition of the bond furnished to obtain the injunction is 
averred to be, and in reality is, that the principal and surety therein 
shall pay to the company all such damages as it may recover against 
them, in case it should be decided that the injunction was wrongfully 
obtained. 

Now the record does not show that any judgment was ever rendered,,. 
deciding that the injunction had been wrongfully obtained. It shows. 
that the injunction was simply dissolved. 

The mere dissolution of an injunction does not necessarily imply 
that the injunction was wrongfully obtained. 

In this very case in which it issued, this Court held that it was pro- 
perly sought and granted ; because at the time it was asked and allowed, 
the Slaughterhouse Company had no authority to locate its establish- 
ments in the described portion of the city. 

If Howell then had a right to ask and obtain the injunction, the 
exercise of that right could inflict no damage. 

It is essential to a recovery on the bond that the injunction be 
decided to have been wrongfully obtained; in other words: That the 
plaintiff who procured the writ be judicially declared not to have been 
originally entitled to it. 76 N. Y.600; 15 Hen. 305; 61 How. N. J. 
Practice R. 40. 

It has also been held that, if when the bill was filed, there was good 
cause for the injunction, subsequent events justifying its dissolution 
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will not subject the party who obtained it or his surety to a claim in 
damages. 40 N. J. L. 340. 

In a case in this State, in which an injunction had been taken against 
executory process for the price of sale, on the ground of the fear of 
eviction, it appearing that the suit to evict having been decided in fa- 
vor of the title before the injunction was tried, this court held on good 
reasoning and authority that the subsequent proper dissolution of the 
injunction in favor of the title could not and did not render the parties 
liable in damages. It emphatically said that the decision did not de- 
termine, expressly or by implication, that the injunction had been 
“wrongfully obtained” which ly the terms of the bond and of the law, 
formed the condition of liability. 35 Ann. 375; Carrol vs. Read 
heimer. 

It is laid down, therefore, as a uniform rule on this subject, that when- 
ever an injunction was rightfully obtained upon sufficient grounds, but 
is afterwards dissolved upon the removal of those grounds, complain- 
ant should not be required to pay damages upon the dissolution, having 
had good cause for the injunction in the first instance. V. High on 
Injunctions § 980, p. 565, Ed. 1874, and authorities in note; Ib. § 1650 
Ed. 1880 chap. xxxii p. 1081. See also Davis vs. Millaudon, 14 Ann. 
808; 15 Ann. 81; 19 Ann. 78; 10 Ben. Monroe (Ky.) 372; 71 N. Y. 109; 
55 Miss, 567. 

The condition of the bond not having happened, that is, the in- 
junction never having been decided to have been wrongfully obtained, it 
is clear that, neither the surety nor the principal can be held respons- 
ible on it. 

It is true that after the municipal authority had been granted, with 
the conenrrence of the Board of Health, which authority did not 
exist when the injunction was asked, there was no valid reason for its 
continuance and that Howell perhaps ought himself to have dissolved 
it, recovering his costs; but his failure to have done so, does not make 
him, or the surety, liable in damages on the bond from and after the 
granting of the authority. Doing so would be injecting a condition 
into the law and the bond, which never was designed to form part 
of itand which was.not incorporated into it, viz: The payment of 
damages, in the double alternative event: 1. That the injunction was 
decided to have heen wrongfully obtained; 2. That, if properly ob- 
tained, it was wrongfully maintained, in consequence of a fact arisen 
since the granting of the injunction and the signing of the bond. 

The obligations growing out of the bond cannot be enlarged, or 
made more onerous. The parties are entitled to stand strictly on the 
terms of the contract, beyond which their liability cannot be extended. 
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If Howell be not liable on the bond, how can he be held, unless it be 
that he acted with malice, without probable cause; that he has palpa- 
bly misused the harsh remedy to which he has resorted, and which 
was decided to have been wrongfully obtained. Responsibility could 
be saddled upon him only in the same manner that it might be fastened 
upon ove misusing the remedy of provisional seizure and even of in- 
junction in certain exceptional instances, which issue wthout bond. 
C. P. 284 et seg. 295; 739 et sey. Inv the case of misuse of provisional 
seizure, the condition precedent for the recovery of damages is likewise 
that it be decided to have been wrongfully obtained. C. P. 295. 

The words of the law as to Howell, C. P. 295, like those of the law 
and bond as to Saloy, €. P. 304, express the only condition on which 
a liabilty can be affixed for wrong done. The plaintiff in the provisional 
seizure “shall be personally responsible for all damages suffered by the 
defendant, should the seizure have been wrongfully obtained.” The 
words of the law relative to injunctions are exactly the same. 

In that class of cases, the jurisprudence is settled that where the 
writ issues without malice and with probable cause, no damages are 
allowable. 6 Ann. 402; 8 Ann. 481; 16 Ann. 1; 6 Ann. 178, 775. This 
doctrine has been applied even where a bond has been furnished. 14 
Ann. 808. 

It is, no doubt, the duty of the court to mulct in damages those who 
wantonly abuse the equitable remedy of injunction. 11 L. 486; 2 Ann. 
360 ; 5 Ann. 155; 23 Ann. 436; but, in order to recover, it is not only 
indispensable to aver, but also tu prove both malice and want of prob- 
able cause. A palpably wrongful abuse of the remedy as. well as the 
damages claimed, must besides be well established. H.D. p. 823; L. 
D. 381. vo. Malicious Prosecution; also 71 N. Y. 109; 10 B. Mons. 17; 
55 Miss. 567 ; 30 Ann. 1228; Manning’s Uurep Cases 38. 

The rule has been announced even to be, that one may proceed to 
enforce a legal right in a civil action and that though he did it mali- 
ciously, he is not liable therefor, if there be probable cause or ground 
for it. V. Palmer vs. Foley, 71 N. Y. 109, and authorities there cited. 

Far from disclosiug malice and want of probable cause and palpable 
wrongful use, the record unequivocally shows and this Court has de- 
clared in the injunction suit itself, that, when the writ issued, the 
company was without authority to piace the slaughterhouse at the 
Spot in question, and that as the previous authority was essential and 
had not then been procured, the plaintiff had a right to complain, and 
that the writ properly issued. This was so much the sense of the 
court, that it prorated the costs, sentencing the company to those 
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anterior to the passage of the ordinances and the plaintiff to those 
afterwards ineurred. 36 Ann. 63; 33 Ann. 940. 

This view of the case renders unnecessary an investigation into the 
question of the quantum of damages alleged to have been sustained. 
If wrong was done, if injury was suffered, it must be viewed as 









damnun absque injuria for which we are impotent to award relief. 

It is therefore ordered and decreed, that the verdict of the jury be 
quashed and set aside, that the judgment thereon and appealed from 
be avoided, reversed and annulled; and, it is now ordered and ad- 
judged, that the demand of plaintiff be rejected, with judgment in 
favor of defendants, with costs in both courts. 










Rehearing refused. 








No. 9355. 
Tne STATE OF LOUISIANA EX REL. THE NEW ORLEANS GAs LIGHT 
CoMPANY Vs. THE JUDGE OF THE Seconp City Court oF NEW 
ORLEANS. 








In the exercise of its plenary powers of control and general supervision over inferior courts 
under Article 90 of the Constitution, this Court can issue the conservatory writs therein 
mentioned, as well in appealable as in unappealable cases, in which other courts would 







be impotent to afford relief. 

An order dissolving an injunction on bond, should not be rescinded ex parte. The pro 
ceeding to revoke it should be carried on contradictorily. A decree proprio motu, setting 
it aside, without hearing. is irregular and void. 


A PPLICATION for Certiorari and Prohibition. 






T. J. Semmes & Payne for the Relator. 
A, A. Ker and J. Duvigneaud for the Respondent. 










The opinion of the Court was delivered by 
Bermupez, C. J. This is an application for a certiorari. 

The complaint is that the city judge, after dissolving an injunc- 
tion on bond, has, proprio motu, and without hearing the defendant in 
the case, rescinded the decree ; that in thus acting ex parte, he has 
disregarded the form prescribed by law and the practice in such cases ; 
that his action is illegal and that the rescinding order is a nullity. 

Prayer is accordingly made that the rescinding order be annulled. 

The city judge makes return, excepting to the jurisdiction of this 
Court over this matter which grows out of a case which he says is ap- 
pealable from his court to the Civil District Court. 
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He does not deny any of the facts alleged and does not claim that, 
under the showing made, the relator, if this Court has jurisdiction, is 
not entitled to the relief sought. 

The city judge does not insist upon the validity of the proceeding 
complained of. So that the only question submitted strictly -is, 
whether this Court has or not jurisdiction over the case now pre- 
sented. 

When we originally had occasion to consider the meaning, purport 
and extent of the plenary powersof ‘“ control and general supervision” 
vested for the first time in this Court by the Constitution, Article 90, 
we concluded that the object of this provision was to fill a gap which 
had been long felt and deprecated in the administration of justice, in 
a number of cases, in which the appellate court had often acknow- 
ledged its impotence, its want of right to issue the writs, its authority 
being restricted to cases in which the same were necessary and in- 
voked in aid of their appellate jurisdiction, we declared that Article 
90 had emancipated this Court from all previous restraints. 

We formaily announced that, although the Court of Practice con- 
fined the power to issue the writs against inferior judges, to courts 
having immediate jurisdiction over such judges, we were not bound 
by the restriction, removed, as it was, by the constitutional provision, 
to say nothing of an article of the C.P., on the subject of certiorari, 
which declares that the mandate is only granted where there lies no 
appeal. Art. 857. 

We therefore held that we would exercise that supervisory juris- 
diction, through the remedial writs under Article 90, whether the cases 
before the inferior courts were or not appealable. We said substantially: 

The use of this power must be regulated by the discretion of the 
court, which should be most carefully administered and exercised only 
in cases where there is a flagrant usurpation of authority, or where 
serious injury may accrue to the parties to whom no other remedies 
are afforded, or where the intermediate courts are without power to 
grant relief. 32 Amn. 552,555. We have since uniformly been ac- 
cordingly governed. State ex rel. Murray vs. Judge, 36 Ann. 580-1. 


It therefore becomes needless to determine of the character of the 
case before the city court, in point of importance, which the relator 
represents as being unappealable, while the city judge declares it to 
be appealable. 

It is worthy of note that the original and amended Articles 95, 104 
and 128 of the Constitution, confer on courts of appeal the right to 
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issue like writs, only in aid of their appellate jurisdiction. It is like- 
wise to be observed that the recently adopted amendment of Articles 
130 and 135 relative to the districts and city courts in the parish of 
Orleans is silent on the subject. It does not expressly confer. those 
powers on the district court, which has since been clothed with an ap- 
pellate jurisdiction over city courts., in matters exceeding twenty-five 


dollars. 
It is clear that neither the courts of appeal, nor the district court, 


which are necessarily vested with all incidental powers required for 
the exercise of their jurisdiction, although the same be not expressly 
reserved or delegated, C. P. 130, 877, could not issue the writs, when 
not invoked in aid of their appellate jurisdiction. The case now 
before us is not one in which, in its present stage, the district court 
could thus interfere. The.interference would not be justified, as 
needed in aid of, that is to enforce their appellate jurisdiction. 

We doubt very much, to say the least, whether, on appeal, the appel- 
late court could question and pass upon the correctness of the rulings of 
this Court on an issue presented and determined by it in the exercise 
of the powers conferred on it by Article 90. The final decrees of this 
Court could not be permitted to be thus thwarted by an inferior court. 
Manning’s Unrep. Cases, p. 388. Were it otherwise, the decrees and 
judgments of this Court, might eventually be upturned by an inferior 
court, an event which public order demands, should not and therefore 
must not happen. 

Although the city judge has not returned, maintaining the validity of 
the decree complained of, and might be considered as admitting its irreg- 
ularity and nullity, we think we are authorized to say, that it appears to 
have been made in disregard of the well settled rule that, as decrees and 
judgments are the property of those in whose favor the same have 
been rendered, proceedings to annul them and divest such ownership 
are necessary and that they should be carried on contradictorily ; that 
therefore, such decrees and judgments should not be revoked and set 
aside proprio motu, or ex parte by the court*in which they were made, 
where the contradictory proceeding is not an absolute impossibility. 
State ex rel. Moore vs. Judge 22d Judicial District, 37 Ann. p. -—. 

For those reasons the relator is entitled to the relief sought. 

It is, therefore, ordered and adjudged that the order made by the 
city judge, rescinding that which dissolved the injunction issued in 
the case, described in the petition herein, be annulled, avoided and set 
aside and that said city judge be perpetually enjoined from giving any 
effect which would otherwise result therefrom. 
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No. 9275. 
JaMEs P, GALLAHER AND WIFE vs. THE CRESCENT CITY Rat Roap 
CoMPANY. 


A car driver can be charged justly with negligence, only where he fails to observe or do 
something he ought to see or do, and would notice or do with ordinary vigilance ; where 
he fails to be prepared for something visible, or at least of probable occurrence, or that 
might be reasonably expected of him. 

If the accident happen from a sudden and unanticipated act, which is the result of the 
thoughtless impulse of a child, of which human foresight could not be prescient, no lia- 
bility attaches to the driver or to his employer. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


B. R. Forman for Plaintiffs and Appellees. 
John M. Bonner for Defendant and Appellant: 


The only right of action these plaintiffs have is based on the injuries sustained by the 
child, and which it could have sued for, if it had not been killed. They have no right 
of action on their own account for the death of the child. 6 Ann. 495; 11 Ann. 5; 17 
Ann. 244; 27 Ann. 716; 32 Ann. 617; 33 Ann. 643; 34 Ann. 914; 35 Ann. 708; 95 
U. S. 756. 

Where death of the child is instantaneous, there is ne conscious suffering and no 
right of action to survive. R. C. C. 2315; 9 Cush 108; 125 Mass. 90, 93; 6 Caldw, 
Tenn. 45. 

‘rhe negligence of the defendant must be affirmatively approved. It cannot be presumed 
without proof. 44 Pa. St. 377; 35 Ann. 498. 

Where a little child runs against the car and is run over by the hind wheel, after the mule 
and the front part of the car has passed, it is not negligence in the driver if he did not 
see it when he had no reason to expect it would be there. 36 Mo. 489; 42 N. Y. 459; 47 
Tl. 66, 267; 47 Pa. St. 300; 88 Pa. St. 520; 92 Pa. St. 431; 23 Ann. 729; 34 Ann. 160; 
56 Ind. 396. 

Children can be guilty of imputable contributory negligence which will bar a recovery 
on their part. English Cases,9 Exch. 302; El. Bl. and El. 719; 7C. B. N.S. 287;2 
H. and C. 744; L. R. 1 Exch. 239; American Cases, 21 Wend. 615; 29 Barb. 234 ; 36 Barb. 
230; 49 Barb. 529; 1 E. D. Smith, 74, 60 N. Z. 333; 33 How. Pr. 193; 4 Allen 283; 9 Al- 
len 401; 8 Gray 123; 27 Ind. 513; 28 Ind. 287; 58 Me. 384; 52 Cal. 602; 38 Wis. 613; 29 
Minn. 336; Sher. and Red. on Neg. § 49; Cooley on Torts p. 682, note. 

Those States that give a right of action to the child, deny an action when the parent 
sues. Pierce on Railroads p. 338, note 1; 10 Cent L. J. 272: 48 Pa. St. 918; 57 Pa. St. 
172 ; 24 Ohio 690; Thompson on Neg. p. 1191 § 37. 


The opinion of the Court was delivered by 
BerMupDEz, C.J. This isan action in damages for the killing of a 
child of plaintiffs, about three years old, by one of the cars of the de- 
fendant company. 
The damages are assesed at $ 20,000; half for the suffering endured 
“by the child, and half for the loss of its services. 
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Charges of negligence usual in such cases are made against the 
driver, for whose acts the company is sought to be held liable. 

The defense admits the killing, but denies responsibility, as the 
driver was guilty of no dereliction of duty. It charges contributory 
negligence against the plaintiffs, with which the child is taxable, and 
avers that death was instantaneous. 

From a verdict and judgment thereon for $900 with interest, against 
it, the company has appealed, the plaintiffs praying for an amendment 
and increase of the judgment. 

The evidence establishes to our satisfaction the following facts : 

The plaintiffs reside on Tchoupitoulas street, which is a street of or- 
dinary width, almost on a level, and on which are laid two tracks, 
with a proper distance betweén them. One of the tracks is used by the 
cars of the defendant company going up, and the other by those going 
down. The former is on the lake, and the latter on the river, side of 
the city. . 

In the afternoon of the 18th of April, 1883, Mrs. Gallaher left the 
child in charge of no one, in her room, the doors of which had not been 
locked or shut so as to prevent the child from going out. The house 
lies on the river side and fronts on the street. 


Mrs. Gallaher went across the street for some purpose or other. 

The child missed her mother and left the room to go on the sidewalk, 
when she saw her mother on the other side of the street. 

It betook her to go to her mother, and in her eagerness to meet her, 
she at once moved in the direction in which she had seen her. 

At that moment, car No. 24 of the defendant company was coming 
down the street on the river side track. 

The driver was at his post and apparently attentive to his duty. 

The child moved at straight angle with the track, from the gutter to 
the car, which was then rolling along at an ordinary gait. 

The child did not move so as to be on the track itself, but was be- 
tween the gutter and the side rail nearer the river. 


The car passed, a jolt was heard, the car continued to roll on and 
stopped some ten feet further than the spot where the jolt had been 
heard. The child had been run over! Its head was on the outside river 


rail and the whole of its body, with the face down, was stretched outside 
of the track, on the river side, almost perpendicular thereto on the 
space between the gutter and the rail. The head had been run over 
and crushed from the ear to the mouth, and almost severed from the 
body. The hind wheel on the right of the car had blood on it. 
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It is not shown, as claimed, that there was an iron bar connecting 
the two wheels on the outside. 

The testimony is conflicting as far as it tends to show that the child 
was or not on the track in front.of the mule and car so as to be seen 
by the driver; but it is manifest that it could not have been there, 
owing to the position in which the body was found after the accident. 
Had it been on the track it would have been run over and crushed by 
mule and car, and its body would have been found, for the most part, 
between the rails of the track. ;, 

The probability is, that the child had already started from the gutter 
towards the middle of the street to cross it, when the car, which it had 
not seen, was passing; that when it saw the car it was frightened, 
stared, and halted on the narrow space between the gutter and the 
track, nearer the rail, so that the room between it and the track was a 
few feet only; that the driver either did not notice,the child, or saw it 
standing motionless, apparently waiting for the car to pass, before 
moving further towards the other side of the street; that the child, by 
a quite natural misconception or miscalculation, unexpectedly, thought- 
lessly, suddenly moved forward from where it was standing, supposing 
it could do so securely, but unfortunately the child tottered and tripped 
on the side of the rolling car, falling between the two wheels, was run 
over by the back wheel and died on the spot. 

t is glaring that, had there been an iron rod between the front and 
rear wheels, running lengthwise of the car and low down, it would 
have been almost impossible for the child to have fallen between the 
side wheels. : 

The theory is inadmissible that the child was run over by the two 
wheels. It is urged to show that the child, previous to falling, was in 
front of the car, and therefore could and should have been seen by the 
driver, who, for not seeing, or seeing, not stopping in time, is guilty of 
negligence. The theory is destroyed by the faet that it is proved that 
there was discovered no blood on the front wheel, but that some was 
found on the back one only. 

Had the child’s body been run over by the front wheel, as it surely 
was by the rear one, the front wheel—owing to the softness of the frame 
of a child of such tender years, which would have instantly burst and 
bled on crushing—would likewise have been more or less spattered 
with blood, or shown some other traces of a collision with the mangled 
body. 

Under such a state of things, the driver cannot be legally charged 
with negligence, so as to hold the company answerable for the injury 
sustained. 
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In the case of Hearn, 34 Ann. 163, this Court held that a driver can 
be justly charged with negligence only when he fails to observe some- 
thing he ought to see and would see with ordinary vigilance, when he 
fails to be prepared for something visible, or at least of probable oc- 
currence, or that might reasonably be expected to happen. 

This was said after a full review of the law and precedents applicable 
to that suit, which is germane to the present one, it being one in which 
damages were claimed for the killing of a younger child. After a re- 
consideration of the authorities bearing on the subject, we see no rea- 
son to alter the rule thus announced or to deviate in its application. 
V. also Montfort vs. Schmidt, 36 Ann. 750. 

We find, in kindred cases, the company has been relieved from li- 
ability, the courts holding, if the driver had seen the child on the street 
approaching the car, and in such proximity that the child might reach 
the track before the car passed, it was not negligence not to stop the 
ear. 92 Pa. St. 431. 

Also that, where the accident happens from the sudden and unanti- 
cipated act of the child itself, which could neither be foreseen nor 
guarded against, and it isa fact that the thoughtless impulse of the 
child may bring about such accident, the company is not liable. 88 
Pa. 520. 

Also that, where there is nothing to show that the driver knew the 
child was approaching the car, or had any reason to apprehend the 
child was there, no recovery can be had. 36 Mo. 492. 

Also that the driver is not guilty of negligence for omitting to keep 
a constant watch on each side of the car to the rear of the front plat- 
form, to see that no one is injured by coming laterally in collision with 
the side of the car. 42 N. Y. 459. 

The view thus taken by us of the facts and of the law governing the 
determination of this case, renders it unnecessary to pass upon the 
questions of contributory negligence and of instantaneous death, set 
up by the company, in further defense. 

The defendants’ counsel explains the verdict of the jury .by saying 
that they were misguided by an erroneous charge of the district judge. 


This is not an impossibility. 

It is therefore ordered and decreed that the verdict of the jury be 
quashed and set aside, and the judgment on it be annulled and re- 
versed; and it is now ordered and adjudged that the demand of plain- 
tiff be rejected, with judgment in favor of the defendant company, 
with costs in both courts. 

Rehearing refused. 
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No. 9332. 
THE STaTE OF LOUISIANA VS. ALEXANDER MAAS. 
Any fraudulent making or alteration of any writing mentioned in our statute, or writing in- 
cluded in the terms therein used, constitutes the crime of forgery . 

It is not necessary to set out in the indictment the particular acts that constitute the crime, 
but is sufficient to charge that the defendant did feloniously forge a certain cheque. 
The charge that the defendant forged a cheque or bill of exchange is not vicious for dupli- 

city. A cheque may be described in an indictment for forgery as a cheque or bill of ex- 


change. 
The object of our statute in permitting the forged instrument to be described by its ordinary 
designation was to exclude the need of designating it by its exact legal name. 


PPEAL form the Sixth District Court, Parish of Morehouse. 
Brigham, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
David Todd for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. From a conviction of forgery and seytence to hard 
labour the defendant appeals and assigns as error that the court over- 
ruled his motion in arrest of jndgment, made on the grounds that the 


indictment failed to set out the facts or acts which constituted the 
crime of forgery, and that the forgery charged was of a cheque or bill 
of exchange which he alleges is duplicity in pleading. 

Our statutes have wisely liberalised criminal pleadings in the inter- 
ests of public justice without abridging the protection of innocent per- 
sons accused of crime. The technical rules governing the structure of 
indictments had been extended by judicial construction until the system 
becanre a contrivance to facilitate the escape of criminals rather than 
a means of ensuring their punishment, and England led the way for 
the abolition of most of the useless and cumbrous requirements of the 
common law and simplified criminal pleading so intelligently that her 
statutes have been copied by most of our States. 

Thus in indictments for forgery it was formerly necessary to set out 
the forged instrument ora fac simile thereof, and to give its appro- 
priate designation, and it was sacramental that the particular person 
whom the accused intended to defraud should be mentioned. These 
former essentials are now dispensed with and it is now sufficient to de- 
scribe the forged instrument by any name or designation by which it 
may be usually known, and neither a copy nor fac simile nor any de- 

~ scription otherwise of it or of its value is now necessary. Rev. Stats. 
sec. 1049. Neither need the name of any person intended to be de- 


' 
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frauded be mentioned, nor need it be proved that the intention was to 
defraud any particular person. but merely that the forgery was com- 
mitted with intent to defraud. Ibid sec. 1052. The punishment of 
this crime is provided for in our statute by the words “ whoever 
shall forge or counterfeit or falsely make or alter * * * a bill of ex- 
change, promissory note, order for the payment of money,” etc., leaving 
us to ascertain what forgery is from the common law definitions as was 
enacted in the Act of 1805. State vs. Smith, 30 Ann. 847. Blackstone 
defines it as the fraudulent making or alteration of a writing to the 
prejudice of another man’s right. Any fraudulent making or alteration 
of any of the writings set out in our statute, Rev. Stat. sec. 833, felo- 
niously done with intent to defraud constitutes the crime of forgery, 
and it is no more necessary to set out the facts or acts that constitute 
the crime than it is to set out the definition of forgery instead of using 
the word forge. The statute says ‘“‘ whoever shall forge” and we know 
what acts constitute forgery from the common-law definition of it. The 
indictment is sufficiently explicit therefore when it charges that the ac- 
cused “did feloniously and falsely forge a certain cheque or bill of ex- 
change for the sum of one hundred dollars with the felonious intent 
thereby to defraud.” 

The contention of the defendant goes even further than this and is 
that the indictment must charge in what respect or particular the 
writing has been forged, i. e. whether the name was forged, or a figure 
altered or inserted, or any other act done that constitutes forgery, and 
this for the purpose of putting the accused on his guard. This would 
be a very convenient rule for him, for if the forgery charged should be 
one of these acts and the forgery proved should be another an acquit- 
tal would follow. The statute only requires that forging the writing be 
charged generally and any act of forgery proved will sustain it.” 

It is true the common law required the facts or acts of an accused 
party to be set out in an indictment so that it might be seen whether 
they amounted to or constituted the crime of forgery, and those of our 
American States that retain the common law unaltered yet require such 
acts to be set out. But this requirement and many others were dis- 
pensed with by a statute of Victoria and the sections of our statutes 
above quoted are copies of some of the clauses of that Act. The in- 
dictment of the defendant is copied from one of the forms given by 
Archbold. 

It would be strange indeed if our law still required the ancient form 
of indictment for forgery and the recital of the specific acts that con- 
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stitute it, when it has not only dispensed with setting out the forged 
instrument or a fac simile, but has also dispensed with any description 
of it otherwise and even the value need not be stated, nor the person 
who was intended to be defrauded. 

The second error assigned is in the use of the words “ cheque or bill 
of exchange” and the argument is that they are not one and the same 
but in law two different instruments. 

The object of our statute in permitting the forged instrument to be 
described by its ordinary designation was to exclude the need of des- 
ignating it by its exact legal name. In point of fact the word “cheque” 
does not occur in our statute. Rev. Stats. sec. 833, but the words “ or- 
der for the payment of money” include it,and therefore the statute 
is to be read as if “‘cheque” by name was inserted. Now it has been 
held that a bank cheque may be described in an indictment for forgery 
as an order for the payment of money or as a bill of exchange. State 
v. Morton, 27 Vermont, 310, or it may be described as a warrant and 
order for it is both. 3 Waterman’s Archb. Cr. Pr. & Pl. 558-9. Soa 
description of the forged instrument as a warrant or order is not 
charging the offence disjunctively and affords no ground to arrest the 
judgment. State v. Holley, 1 Brevard 35, and the words warrant and 
order in an indictment for forgery are synonymous with warrant or or- 
der. State v. Jones, 1 McMullan, 236. 

This ground of error is therefore not maintainable. 


Judgment affirmed. 








No. 9293. 
NATHANIEL T. Epson vs. Morris McGRAW ET AL. 


It is the duty of clerks of court, in making transcripts of appeal for transmission to this 
Court, to observe the rules of this Court and the law relative to the confection of such 
transcripts. 

Where transcripts transmitted here, under a certificate attesting their completeness, are 
materially deficient by the fault of the clerk making the same, the Court will not per- 
mit them to be patched up by additional or supplemental transcript, but will order the 
clerk to make, at his cost, a new entire transcript of the record below, such as he should 
have made at first under the rules of the law, and will eventually exercise its punitory 
powers and inflict a fine. R.S. 1907. 

An unverified charge that a transcript is defective by the fault of the appellant will not jus- 
tify the dismissal of the appeal. 

The appellant is protected by the full certificate of the clerk, where it is not shown that he 
knew the transcript to be deficient, and procured the certificate notwithstanding. 

The clerk of the district court will not be held to make, at his cost, a new transcript, 
although that filed here was made in disregard of the rules of this Court, and is defec- 
tive, where it is claimed by him that the transcript was thus made by the appellant, or 
ander his supervision. The question of cost should remain an open one. 
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Where there has been a written agreement to sell real estate upon specified conditions and 
ior a price mainly on credit, with the stipulation that if the payments are not made the 
seller shall have the option to cancel the contract upon giving the buyer thirty days’ no 

; tice, and may impute the payments already made as rent, and the buyer abandons the 
contract and himself gives notice to the seller of his surrender of all rights thereunder, 
the latter is dispensed with the duty of giving the notice stipulated in the contract. It 
would be a vain and superfluous thing to do. 

Parol proof is admissible of the acts of one pretending to rights under a written agreement 
to sell real estate for the purpose of shewing that such acts are inconsistent with and 
repugnant to a claim of ownership under such agreement, and that they repel the real- 
ity of such claim and/demonstrate the fraudulent pretention set up at a late day, of own- 
ership or of rights to ownership under such agreement. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
















Walter H. Rogers for Plaintiff and Appellant. 
Joseph P. Hornor and Francis W. Baker for Defendants and Appel- 


lees. 
Fred. D. King for the Clerk of the Civil District Court. 








On MOTION TO DISMIss AND FOR CERTIORARI. 

The opinion of the Court was delivered by 

Bermupez, C. J. The appellee complains that the transcript is 
made in violation of the rules of this Court and is materially deficient. 

Since the filing of the motion to dismiss, and before its calling, the 
appellant has moved for an order on the clerk of the district court to 
complete the record, specifying the documents desired. 

There is no verified averment that the transcript is incomplete by 
the fault of the appellant, who is protected by the clerk’s certificate 
which attests the fullness of the record. 

It is apparent that the transcript Was made in such utter disregard 
of the rules of the Court, that far from facilitating, it embarrasses an 

















investigation of the case. 
We will not undertake to enumerate the many different particulars 
in which it thus violates those rules, but simply refer to the motion to ‘ 







dismiss for specification on the subject. 

It is proper that the attention of the clerk of the lower court be 
drawn, not only to the rules of this Court, but also to section 1907 of 
the R. S., which vests this Court with certain punitory powers to be 
exercised where the irregularities and deticiencies which exist in tran- 
scripts are attributable to the clerk. 

We cannot dismiss the appeal and must grant the motion of the ap- 
We will reserve the rights of the appellee, if any, to move 














pellant. 
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seasonably for the dismissal of the appeal, after the motion of appel- 

‘lant will have been acted upon, should the transcript then be defective- 
by appellant’s fault; but, in as much as compliance with that motion 
would amount to a patching up of the objectionable transcript, we 
think that the clerk should be made to do what he has omitted and 
should do. 

It is therefore ordered that the clerk of the civil district court for the- 
parish of Orleans do, within a delay of fifteen days, make such new 
transcript of the record below, as the rules of this Court and the law 
require, at his costs, under penalty of such fine as the Court may deem: 
proportioned to a dereliction of duty on his part in the matter. 

On PETITION FOR REHEARING. 

The clerk of the district court complains of our previous decree: 
directing him to make a new and proper transcript, at his cost, of the 
record] of the case below, claiming that the transcript, which was filed 
here and which he admits was not made in conformity with the rules 
of this Court—was made by the appellant, or under his supervision, 
and was known to be incomplete and defective by the appellant who 
assumed all responsibility in the premises. 

The clerk, under that state of facts, is censurable. He should not 
have issued the full certificate which is attached to the transcript and 
which has become, at this stage, a shield to the appellant, whose acts. 
of omission and commission he has made his own. 

Had the appellee, in support of the averment of incompleteness of 
the transcript by the fault of the appellant, produced the proof which 
the clerk relies upon, the motion to dismiss might have prevailed ; but 
this he has not done. 

If it be true, as the clerk charges, that the appellant is at fault, it 
would not be just to have him to make the transcript at his cost. The 
appellant should be required primarily to pay those costs, as is usual 
in appeals generally, without prejudice to his right, which is reserved,. 
of claiming reimbursement of the same from the clerk, who otherwise 
should have had to bear the same. 

It is therefore ordered that the words “ at his cost” found in our pre- 
vious decree, be stricken therefrom, and the words ‘‘at appellant’s cost” 

“be substituted thereto, and that thus amended the said decree remain 


undisturbed. 
On THE MERITs. 


MANNING, J. The action is to compel the execution of a title to two 
. improved lots with pottery-machinery in this city, or in default thereof 
to recover three thousand dollars as their value. 
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These lots belonged to McGraw and had been leased to one Miller 
who was a good-for-nought and an unsatisfactory tenant. Swan was 
his friend and relative and desired to help him, and for that purpose 
bargained with McGraw to buy the lots and pottery, but as Swan did 
not wish on some account to appear in the transaction, it was agreed 
that Edsou should be the nominal purchaser. Accordingly on August 
1, 1880, McGraw made a written agreement with Edson to sell him the 
property for two thousand dollars of which two hundred were paid 
cash with the stipulation when eleven hundred dollars were paid Mc- 
Graw would make title and retain a mortgage for the residue. This. 
agreement was not recorded until another disposition was made of the 
property as we shall see later on. 

Miller remained in possession and he or Swan delivered pottery to 
McGraw of the value of $322.65. No other payment was made. 


The agreement to sell contained the stipulation that if after thirty 
days notice to pay as agreed on for the credits the payment or pay- 
ments were not made, then whatever had been paid should be con- 
sidered as rental of the property at fifty dollars a month and McGraw 
should have the option to reclaim the property. 


Some time passed. Miller was an ingrate and offered violence to his 
benefactor Swan, and once when Swan came on the premises threat- 
ened to shoot him. Swan was frightened by the demonstration and 
determined to wash his hands of Miller and his business. He aceord- 
ingly told McGraw he would have nothing more to do with the matter— 
would pay no more——and what was paid might go as rent and if there 
was any surplus he would sooner lose it than be in fear of his life from 
Miller’s violence. He never made any claim afterwards of the property, 
nor did Edson say anything about it to McGraw. 


McGraw then, about February 1881, made a new lease to Miller who- 
took Pajenski inte partnership in the pottery business. They soon 
quarreled and separated, and in April 1881 McGraw sold the property 
to Pajenski and in the following month Miller sold to Pajenski some of 
the pottery and left. Pajenski recorded his title and took possession. 
Edson was all the while silent, but after Pajenski’s title had been 
recorded, he recorded his contract for the sale. 

Miller’s wife then brought suit against McGraw for the property on 
some pretence which of course came to grief, and then Edson instituted 
this suit. He claims that the property has all along been his, and that 
the rents McGraw has received from Miller and Pajenski have more 
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than paid the purchase price, and hé sues to recover the surplus and 
to compel McGraw to complete his title or pay him the sum first above 
< mentioned. 

aa It is manifest he has not the shadow of a claim. The facts detailed, 
= , culled with infinite labour from a record that is a mass of incoherent 
S confusion, exhibit him without any ground upon which to base his 
Bae pretentions. He relies upon two special objections to heaving the, 

defenee. 


1. No notice was given as required in the contract of sale that 

McGraw would avail himself of his option to cancel it and consider 

the payments as rental. None was needed because Swan, the real 

party to the contract, had himself told McGraw he was done with the 

matter and would make no claim for the surplus of payments over the 

. rental. Notice by McGraw to Swan was idle and vain when Swan had 
given notice that he no longer claimed any right under the contract. 

Green v. Fonbene, 2 Ann. 957. The objection is an afterthought for 

there is no allegation in the petition of the want of putting in default. 


2. That all the parol proof of Swan being the real party to the con- 
tract of sale with McGraw ane of his and Miller’s payments there- 
under, and of Swan’s subsequent abandonment of it, was improperly 
received because inadmissible to contradict or vary the written agree- 
ment. 





The whole defence is based on the simulation to which Edson was a 
consenting party and is set out in the answer. The testimony was not 
so much of declarations of any or all the parties as of the acts of 

wi bs Edson—his continuous silence and inaction when Miller, whom he 
claims was his tenant, was ejected from the premises—when an actual 
sale was made to Pajenski and recorded—his failure to record his own 
contract, which he claims made him owner, until after Pajenski’s sale 
had been recorded—his standing by quiescent during the progress of 
Mrs. Millev’s suit against McGraw without complaint or intervention— 
Edson never made of McGraw any claim, demand, complaint or re- 
monstrance, nor did he ever speak to him about the property, its rents 
or tenants from August 1880 when he pretends to have bought until 

November 1882 when this suit was instituted, Yet during the whole 

eae of this interval tenants were changing, disputes between Swan and 

ot Miller were recurring, a sale was recorded of the property to another 
person, a suit had been instituted by yet another to recover it, and he 
opened not his mouth. Where a party thus acts so as to forbid the 
belief that he lays claim to property and his conduct is inconsistent 
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with the pretention of ownership, and the paper-writing under which 
he claims title is withheld from the public records, he cannot after- 
wards set up his title to defeat a sale made to another in good faith. 
This would protect Pajenski, and parol evidence of such acts is admis- 
sible to shew the fraudulent pretence under which ownership is 
claimed against McGraw. Bordelon v. Blancand, Manning’s Unrep. 
Cas. 116; Gardiner v. Dezutter, Idem, 213. 

The lower judge took this view of the case and the defendants \had 
judgment. 

Judgment affirmed. 


Rehearing refused. 





—_ 





No. 9394. 


Joun E. LEONARD VS. THE SHERIFF ET AL. 


The holder of a conventional mortgage which does not contain the pact ‘‘ de non alienando”’ 
cannot reach the mortgaged premises, if it has been subsequently transferred, in the 
hands of a third possessor, holding the same under color of title, by a direct seizure on 
a judgment obtained against the original mortgagor. His recourse is exclusively 


through the hypothecary action proper. 

It is no defense to the injunction of the thiid possessor, to allege the nullity of his titles, 
unless such nullity is apparent on the face of the papers. 

The enforcement of his prior lien must be obtained by means of the hypothecary action. 
The nullity of the third possessor’s title must be presented and can be considered only 
in a direct action. 

eo from the Eighth District Court Parish of East Carroll. 

Deloney, J. 


J. M. Kennedy for Plaintiff and Appellant. 
J. W. Montgomery for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocnk, J. Plaintiff alleging his ownership and possession of the 
“Oakland Plantation,” in East Carroll, has enjoined the sale of the 
undivided half of the same, provoked by John R. Conant in execution 
of a judgment which he had obtained against J. O. Pierce, Jr., making 
executory a mortgage granted by the said Pierce on the property 
seized herein, to secure the payment of certain notes representing part 
of the purchase price thereof. He appeals from an adverse judgment. 
A proper understanding of the pleadings will be facilitated by a state- 
ment of the following salient facts, which bear on the issues which 
will be considered in this opinion. 
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John 0. Pierce, Jr. bought the undivided half of this plantation — 
from his father and mother, on the 5th of April, 1871, by a sale under 
private signature ; and in part payment of the price, he executed the 
notes now held by Conant. The act stipulated a mortgage to secure 
the notes, but it did not contain the pact de non alienando, and being a 
private instrument, it did not import a confession of judgment. 


At the instance and on .the complaint of certain creditors of J. 0.. 
Pierce Senior, the district court subsequently rendered judgment, | 
annulling the sale made by the latter to his son in April, 1871, as. 
having been made in fraud of creditors. On appeal taken by Pierce 
Jr. only, that judgment was reversed by this Court. Currie, King &. 
Co. vs. J. O. Pierce, 27 Ann. 268. 

But pending the appeal, which was devolutive only, the judgment. 
ot the district court was executed, and at the sale made thereunder, 
the property seized was adjudicated to J. Edwards Leonard, the son of 
the present plaintiff. At that time, the other half of the plantation 
was owned by Frank M. Hoppin and J. O. Pierce Jr., in equal shares. 
Soon after his purchase at the sheriff’s sale on March 8, 1875, J. 
Edwards Leonard sold his half of the plantation to F. M. Hoppin, who 
thus became the owner of three-fourths of the property, in indivision 
with J. O. Pierce Jr., who owned the other fourth. 

On the 19th of June following, the whole property was sold for 
taxes by the collector, and adjudicated to J. Edwards Leonard, who. 
thus became the purchaser of the whole plantation. 

On the 29th of June, 1877, he executed an instrument in which he- 
declared that his purchase of the “Oakland plantation” had been 
made in behalf and for the account of John E. Leonard, his father, 
the present plaintiff. That instrument, after proof as required by law,. 
was inscribed in the proper conveyance office, on May 6, 1878. All 
other acts of transfer and conveyance hereinabove referred to were | 
duly inscribed in the proper office. 

The suit of John R. Conant, looking to the execution of the mort- 
gage granted by J. O. Pierce Jr., mentioned in the first part of this 
opinion was filed on the 24th of June, 1877, and ripened into judg- 
ment on the 21st of June, 1878. 

J. Edwards Leonard, who was alleged to bein “ possession of said — 
‘Oakland plantation’ claiming to be the owner thereof,” was brought 
into the suit as a defendant, but on account of an exception interposed 
by him on the ground that the proceedings were irregular, no judg- 
ment was rendered against bim. 
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On the 22nd of July, 1879, Conant brought suit by the hypothecary 
action; on the same mortgage against F. M. Hoppin, whom he alleged 
to be then the owner, and in the possession of the mortgaged premises, 
and he obtained a judgment enforcing his mortgage against the pro- 
perty in question as that of Hoppin. 

The execution enjoined was predicated on that and on the judg- 
ment previously obtained against Pierce Jr. 

Setting up his ownership to the property seized, under the chain of 
titles which is hereinabove recited, plaintiff contends that his pro- 
perty is not burdened with the mortgage claimed thereon by the de- 
fendant Conant; and that such mortgage, if it did exist, could not be 
enforced against his property otherwise than by the regular hypothe- 
cary action brought contradictorily with him, as a third party in 
possession under color of title. 

His action is met by numerous defenses, which substantially deny 
his alleged titles, and allege the nullity of the sheriff’s sale of March 
8, 1875, as well as the nullity of the tax sale of June 19, 1875. 

Under our views of the issues involved in this case, the question 
which stands at the threshold of the controversy involves the dis- 
cussion of the right of plaintiff as a third possessor of mortgaged 
property to urge and contend that he can only be reached by means of 
the hypothecary action proper. 

He was not a party to either of the judgments sought to be enforced 
against the property in his possession, and which he claims to own. 
J. Edwards Leonard, under whose title he holds, and who was in 
possession in 1877, when suit was filed against Pierce Jr., was not a 
party to the judgment rendered in that case, and therefore plaintiff 
cannot be concluded in his legal rights by either of the judgments 
declared upon by Conant. The latter failed to allege, either in his 
answer to the present action, or in his petition of July 22, 1879, 
against Hoppin, how, when and by what rights or acts the latter had 
acquired either the ownership or the possession of the mortgaged 
premises, so as to enable him legally to stand in judgment in the 
hypothecary action then brought against him. He surely cannot mean 
that Hoppin had acquired either title or possession under his purchase 
from J. Edwards Leonard, because the main ground of his defense 
rests on the alleged absolute nullity of the latter’s purchase at the 
sheriff’s sale of March 8, 1875. That pretension would be destroyed 
by the simple effect of his judicial declarations. 

Besides, the record shows that soon after his purchase from J. 
Edwards Leonard, Hoppin was divested of his title by the tax sale of 
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June 19, 1875, at least as long as that sale is not annulled by a judg- 
ment. ; 

The proof is ample in the record that, under the latter sale, J. 
Edwards Leonard went into undisputed possession of the property, 
and that his possession, continued in his father since May, 1868, has 
never been interrupted for a moment. The property has during all 
that time been continuously leased, and its rents and revenues regu- 
larly collected for the one and the other as successor, by the same 
person as the agent successively of both. 

It is plain to the legal mind that, in a pursuit like that followed by 
the defendant Conant, the main question involves his mortgage rights 
on the property, and the mode of enforcing the same, and that the 
validity of the third possessor’s title is a question of secondary con- 


sideration. 
This principle was recognized in the earliest stages of our juris- 


prudence. 

In the case of Richards vs. Nolan, 3 N.S. 336, the same issue_ was 
presented and the court held that the mortgage rights could not be 
exercised directly against the third possessor, on the ground that the 
latter’s purchase was fraudulent and null. 

The court said: ‘*The evidence establishes that both vendor and 
vendee continued to reside on the premises after the sale. In sucha 
case possession follows title. Consequently the defendants could not 
seize and sell the property as that of the vendor. If they or either of 
them had a previous lien, they should have proceeded against the 
plaintiff who stood in relation to them as a third possessor, by the 
action of mortgage. 

“If the sale to the plaintiff was fraudulent, suit should have been 
brought to set it aside. They could not treat it as a nullity and sell 
the property as if no alienation had taken place.” 

This is precisely the course pursued by Conant in this case. And 
yet it does not lie in his mouth to say that he was ignorant of the 
alienation which took place from Hoppin and Pierce Jr., to J. 
Edwards Leonard, under the tax sale of June, 1875, for he is estopped 
by his own solemn declaration made in his petition of June 29, 1877, 
in which he makes him a party to the suit, as the party in possession, 
claiming as owner. 

Plaintiff exhibits titles which are translative of property, and are 
not null on there faces. Their validity cannot be questioned col- 
laterally, and can be determined in a direct action only. Ludeling vs. 





NEW ORLEANS, APRIL, 1885. 303 


Valentine vs. Hawley. 


McGuire, 35 Ann. 893. As a third possessor under such titles, not 
under a ‘clandestine possession,” or as a “squatter,” as argued by 
defendant’s counsel, he is entitled to be maintained in his possession, 
until ousted under and by means of proper legal proceedings; either 
by the hypotheeary action proper, or by a direct action of nullity. 

We have already shown that his mortgage did not contain the clanse 
de non alienando, hence he cannot be permitted in law to ignore the 
subsequent transfers of the mortgaged premises. 

It may be that on proper showing, these transfers will be found 
tainted with fraud, and will be declared null. 

On that point we do not and we cannot now express any opinion. 
Under the pleadings we are compelled to enforce the plain rule of 
practice, which is clearly laid down in our code, and which has fre- 
quently been considered and expounded in the decisions of this Court. 
Waddill vs. Payne & Harrison, 22 Ann. 134; Taylor vs. Pipes, 24 Ann: 
551. (See authorities quoted in the last decision). 

We therefore conclude, that plaintiff as third possessor could not be 
reached otherwise than by the hypothecary action, and that there is 
error in the judgment of the district judge which dissolved his in- 
junction. The defense, which charged irregularity in the mode of 
proceeding, should have prevailed, and on that ground, we must main- 
tain the injunction. 

For those reasons, it is ordered that the judgment appealed from be 
annulled, avoided and reversed; and it is ordered and decreed, that 
the injunction herein sued out by plaintiff be perpetuated, and that 
his property be released from seizure, costs in both courts be paid by 
, the defendant, John R. Conant. 








No. 9352. 
JOHN VALENTINE vs. WILLIAM C. HAWLEY. 


Where a power of attorney empowers an agent to sella lot at the corner of two named 
streets and the deed of the agent specifies which corner by mentioning the boundaries 
of the square in which the lot is, the indefiniteness of description of the lot in the 
power of attorney is cured by the full description of its locus in the deed, and a pur- 
chaser of the lot by public auction is not justified in refusing to comply with his bid 
because of the indefiniteness of description in the power of attorney. 


Such refusal is the less justifiable when the original vendor who is the author of the power 
of attorney did not own a lot at any other corner of the named streets, and he and they 
who hold under him have possessed the lot thirty years. 





SUPREME COURT OF LOUISIANA. 


Valentine vs. Hawley. 








PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Gibson, Hall & Montgomery for Plaintiff and Appellee. 
J, D. Kiernan for Defendant and Appellant. 


The opinion of the Court was delivered by 


MANNING, J. The object of this suit is to compel the defendant to 
comply with his bid for certain property made at a public auction. His 
refusal is based on the indefiniteness of the description of the property 
in the power of attorney under which the plaintiff’s deed was made 
and the consequent uncertainty of its locus. 


The description in the deed is as follows :—‘“‘a certain lot of ground 
together with the buildings and improvements thereon * * situate in 
the Faubourg Trémé second district of this city in the square bounded 
by Bienville, Marais, Conti, and Trémé streets having American meas- 
ure thirty one feet eleven inches and five-eighths front on Bienville 
street, by a depth and front of ninety two feet eight inches and five- 
eighths on Marais street, of which it forms the cerner as per plan 
drawn by J. N. Depouilly on Dec. 12, 1850, which property was ac- 
quired by the present vendor by purchase from Camille Thierry on 
April 11, 1866.” 

The plaintiff bought from Thierry’s vendee, a widow McQueen, in 
June 1866 and has been in continuous possession since. Thierry bought 
in January 1854. The deed from him to the widow McQueen has the 
same description of the property as that from her to the plaintift, but 
his deed was executed under a power of attorney from him to one Foy 
and that instrument empowers Foy to sell a‘‘certain lot or portion of 
ground with the buildings and improvements thereon situate in this 
city, forming the corner of Marais and Bienville streets.” 


The defendant’s objection is that as there are four corners of those 
streets, he is justified in rejecting a title made under an authorization 
that does not specify which corner is the locus. 


The evidence abundantly shows that Thierry owned no property but 
this at the intersection of Marais and Bienville streets, and that he and 
they who hold under him have possessed this property thirty years. 
But independent of this proof, the specification of the particular cor- — 
ner in the deed cures any vagueness in the description in the power of 
attorney. That instrument empowered the agent to sell a lot at the 
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corner of two named streets and the deed made by the agent described 
which corner the lot on was by mentioning the boundaries of the square 


of which it formed a part. 
The objection of the defendant to the title tendered him is not good 


and so the lower court held. 


Judgment aftirmed. 








No. 9383. 
JoHN I, ApAMs & Co. vs. TEMPLE S. COONS ET AL. 


The State court has jurisdiction of a hypothecary action to enforce a judicial mortgage re— 
suiting from the inscription of the judgment of a Federal Court. 

The inscription of the judgment of the Federal Court sitting in this State, creates, equally 
with that of a judgment of a court of the State, a judicial mortgage. 

The effect of a judgment declaring the simulation of transfers and unmasking the title of 
the real owner, is not confined to the plaintiff in the suit, but places the property as if 
the simulated title had never existed and subject to the rights of all creditors according 


to the rank which the law accords them. 
The pledgee of collaterals, who proceeds for a judicial foreclosure of his pledge, is not 


debarred from purchasing at the judicial sale thereof. 
Objection to the capacity of plaintiffs to stand in judgment not raised by the pleadings will 


not be noticed. 
The credit claimed for the $2500 paid by Friedlander, is allowed for reasons given in Adame 


& Co. vs. Friedlander. 
PPEAL from the Eighth District Court Parish of Madison. 
Deloney, J. 


Wade R. Young for Plaintiffs and Appellants. 
A. I. Slack and H. P. Wells, contra. 


The opinion of the Court was delivered by 

FENNER, J. Temple S. Coons, a sole trader under the name of 
Temple S. Coons & Co., being indebted to plaintiffs for goods sold, 
furnished his notes therefor payable to their order, and secured the 
same by the pledge of certain collaterals. 

Subsequently the notes of Coons, with the endorsement of John I. 
Adams & Co., passed to the Importers & Traders’ National Bank of 
New York, and by a written act signed by Coons as well as the other 
parties, the collaterals were passed to said bank in pledge to secure 
the payment of the principal notes, and with express authority in said 
bank, in case of their non-payment at maturity, to sell the collaterals 
at public or private sale, to apply the proceeds to the payment of the 


20 
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notes, and to account for any surplus thereof to Adams & Co., the ori~ 
ginal pledgees, whose liability to the bank as endorsers on the notes 
was recognized and continued. 

The principal notes remaining unpaid, after several extensions 
granted with the written cousent of Coons, the bank, instead of avail- 
ing itself of the privilege of non-judicial sale, elected to proceed for a 
regular judicial foreclosure; and to that end instituted a proceeding 
in equity in the Circuit Court of the United States -sitting in New 
Orleans against Coons, wherein it prayed for judgment against him 
for the amount of the notes, for a recognition of its privilege as 
pledgee on the collaterals duly described, and for a decree directing 
said collaterals to be sold and proceeds applied to the payment of their 
said debt. 

Subpeena issued and was duly served upon Coons personally. 

He entered no appearance in the case, and after proceedings entirely 
regular, a final decree pro confesso was entered, adjudging that the 
bank “‘ do recover from Temple S. Coons the sum of $5,507.58, with 
interest, etc.:” “that the pledge of collaterals set forth in said bill 
and exhibits be recognized, made executory and foreclosed; that the 
following notes embraced in said pledge be sold thereunder (describing 
them); that sale be made by public outcry on the steps of the Custom- 
house by F. A. Woolfley, who is hereby appointed special master and 
commissioner for that purpose, after ten days’ advertisement in the 
New Orleans Picayune, and for cash to the highest bidder.” 

This decree, in all its parts, including the right to sale and the mode 
of sale therein directed, is res judicata as to Coons, and precludes all 
question thereof by him. 

The sale was made by the special master in strict conformity to the 
decree and the collaterals were adjudicated to the plaintiff bank as the 
last and highest bidder. 

The master’s report of the sale was duly filed and entry thereof was 
made in the chancery order book, notifying all parties in interest 
thereof; and it does not appear that any opposition thereto was ever 
made. 

Thereafter the bank brought suit against John I. Adams & Co. as 
endorsers for the balance remaining due on the notes after crediting 
the proceeds of the collaterals. Adams & Co. having in the mean- 
time effected a composition in bankruptcy with their creditors at fifty 
cents on the dollar, the bank recovered final judgment against them for 
that proportion, being the sum of $2584.48 with interest, ete., which 
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was subsequently paid. In 1883 the old firm of Jno.-I. Adams & Co., 
composed at first of J. I. Adams, Renaud and E. C. Adams, and later 
of J. IT. Adams and Renaud alone, ceased to exist, and a new firm was 
formed, composed of these two and of J. G. Ong and F. A. Bonito, 
Which firm is the party plaintiff herein. The evidence of Renaud shows 
that this firm has no connection with the former ones, does not own 
their assets and is not liable for their debts. 

To this firm, upon considerations stated and satisfactory to the In- 
porters and Traders’ Bank, the latter transferred the judgment held by 
it against Temple 8. Coons, with full subrogation. This transfer was 
made on Mareh 21, 1884, and the evidence shows that the plaintiff firm 
not only owns that judgment, but also owns the claim of the old firm 
of Adams & Co. against Coons for the restitution of the amount paid 


on the judgment against it as endorser of his notes. 


The judgment against Coons had been recorded in the parish of 
Madison, and operated a judicial mortgage upon the immovable estate 


of Coons there situate. 

The * Killickrankie” plantation, which had formerly been the pro- 
perty of Coons, had been passed from him through sundry convey- 
ances to his wife, Mrs. Aunie E. Coons, in whose name the apparent 
title stood. This apparent title was attacked by creditors of Coons as 
a sham, by an action en declaration de simulation, and by a decree of 
this Court rendered in 1883, the said title was annulled and the said 
plantation decreed to be the property of Coons. See Friedlander vs. 
Brooks et als, 35 Ann. 

The present is a hypothecary action brought by plaintitis, as 
owners of the judgment of the bank vs. Coons, against Coons and his 
wife, praying for judgment against them recognizing and making ex- 
ecutory the judicial mortgage on Killickrankie, resulting from its regis- 
try, and for a writ of seizure and sale thereot for the satisfaction of 
said judgment and costs. 

Adams Kellogg, who is the transferree of the judgment of Friedlander 
vs. Coons, also operating a judicial mortgage on Killickrankie and also 
of the rights of Friedlander under the judgment annulling the title of 
Mrs. Coons, and declaring Killickrankie to be still the property of 
Coons, intervenes in the case and joins the defendants in opposing the 
demands of plaintiff. 

Numerous interesting legal questions are presented which we will 
successively dispose of. } 

1. Objection is made to the proceeding in the State Court, on the 
ground that it isa proceeding to execute a judgment of the Federal 
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court. We do not find any weight in this. It is an ordinary hypoth- 
ecary action to have the mortgage resulting from the inscription of the 
Federa] judgment made executory. It is true that plaintiffs might 
perhaps have issued execution on the judgment; but if they preferred 
the more cautious course of having all possible objections to theif 
mortgage settled before risking a seizure of the property, we see no 
right or interest of defendants to forbid them, nor do we see any 
obstacle to the competency of the forum. 

2. It is claimed that the inscription of the judgment of the Federal 
court does not create a judicial mortgage. We find no force in this 
position. ‘The Code makes no distinction between judgments rendered 
and executory in this State, whether by Federal or State courts. The 
only discrimination is against “ judgments rendered in other States of 
the Union or in foreign countries,” which do not operate a mortgage, 
unless they have first been rendered exeeutory here by judgment of a 
tribunal of this State. C. C. 3321, 3322, 3326. 

The plaintiff’s judgment was rendered in this State by a competent 
tribunal and is executory here, and its inseription undoubtedly gave 
rise to the judicial mortgage. 

3. It isclaimed that plaintiffs can take no benefit from the judgment 
in the case of Friedlander vs. Brooks et al, annulling the pretended 
title of Mrs. Coons and declaring Killickrankie to be the property of 

‘Temple S. Coons, but said judgment only availed Friedlander and en- 
titled him to be paid by preference. If the action had been merely re- 
voeatory, such would have been the law; but being purely an action 
en declaration de simulation, it is well settled that the effect of the 
judgment was to unmask the title in favor of all creditors and all per- 
_sons interested and to declare that the property had never ceased to be 
the property of the debtor. Lucas vs. D’Armand, 11 Ann. 168; Dunn 
vs. Woodward, 11 Ann. 265; 1 Larombi¢re Theory of Obns. p. 776. 

The property stands in the hands of the debtor precisely as if such 
simulated transfer had never made, and subject to all rights attaching 
thereto. The creditor, at whose instance the simulation has been 


pronounced, acquires no preference thereby, but has his recourse against 


the property only in common with other creditors and according to the 
rank which the law accords them. 

4, It is claimed that the judgment of the Importers & Traders’ 
National Bank had been extinguished by the collaterals which the 
~bank held in pledge therefor; that the purchase of said collaterals by 
the bank at the sale thereof, was a nullity, because the bank was in- 
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competent to buy; that, efter its said purchase, the bank still held 
said collaterals for the benefit of Coons, and had realized from them 
an amount sufficient to extinguish the entire claim against him. 

Waiving all other questions, we cannot affirm the alleged incom- 
petency of the bank to purchase at the foreclosure sale. 

Defendant contends that a pledgee is the trustee of the pledgor and 
his agent to sell; and he invokes the equitable maxim that such a 
trustee is disable to purchase for his own benefit at the sale of the 
trust property. 

He refers us to Ist Hare & Wallace’s leading cases in equity, p. 
125, ef seg. Where the learned compilers have collected a multitude of 
eases, illustrating the maxim referred to. After careful reading, we 
discover none applying it to the capacity to a pledgee to purchase at a 
sale under judicial foreclosure; nor has counsel referred us to any 
authority elsewhere supporting sueh a doctrine. 

We think the maxim has no application to this ease. The pledgee 
is, in a certain sense, the agent and trustee of the pledgor, that is, for 
the care and custody of the thing pledged, and for its proper adminis- 
tration. 

Had the bank availed itself of the power granted in the act of 
pledge to sell the property at private or public sale, there might have 
been sume room for the application of the maxim. But the bank did 


a 
not do so. It preferred to proceed in the mode authorized by Art. 


3165 of the Code, to obtain a judgment in ordinary course of law and 
to subject the pledged property to sale in execution of the judgment. 
We consider the proceeding in equity in the U.S. Court the entire 
equivalent of judgment, seizure of the pledged property under exe- 
cution thereof and its sale by the executive officer of the court. We 
cannot conceive of any reason why the pledgee, as judgment creditor 
in such case, should not have had the same right to purchase as would 
any other judgment creditor who had seized the same property. ‘To 
hold otherwise would ‘be to make the pledge a disadvantage rather 
than a benefit. 

Even in cases of trustees proper, to whom the rule would ordinarily 
apply, it seems to be a matter of course when it appears that the 
trustee has a personal interest in the sale, which might be sacrificed if 
he were not permitted to bid, for the Court of Chancery to give him 
leave to purchase, DeCarters vs. DeChaumont, 3 Paige 17. 

The right of the pledgee to purchase at a foreclosure sale seems fully 
recognized, without such authorization. Quiney vs. White, 63 N.Y. 
370; Newport vs. Douglas, 12 Bush 720. 
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Certainly, under Louisiana Law. when the pledgee proceeds to ob- 
tain a personal judgment against the pledgor and to subject the property 
to sale under execution thereof, he stands in consimili casu with any 
other judgment creditor and may prevent the sacrifice vf the property 


by bidding at the sale. 

This sale terminated the interest of Coons in the property sold and 
he has no concern with the subsequent disposition thereof. He received 
credit for the price thereof, and this is all to which he was entitled. 

The clamor about fraud and malpractice is sustained by no evi- 
dence whatever. Indeed, with the exception of the testimony for 
plaintiff, the record presents nothing but documentary evidence and 
that discloses only legal proceedings, perfectly regular and valid on 
their face. If Coons has suffered any loss in the sale of these collater- 
als at a vile price, the lesion affords him no legal ground of relief, and 
he has only his own laches and negligence to blame. 

5. The objection to the sufticiency of plaintiff’s title to the judgment 
sued on is not presented, as should have been, in the pleadings. Plain- 
tiff stands as transferee of the judgment on the record of the United 
States Circuit Court, by a transfer executed by the attorneys of record 
of the original plaintiff; and their authority to act for their client not 
having been put at issue by any mm, we are not called on to question 
its sufficiency. 

6. The question raised in argument as to failure of the old firm of 
Adams & Co. or the bank, to account for certain other collaterals not 
included in the foreclosure sale, can receive no attention, because a 
careful study of the pleadings shows no reference to any such issue. 

7. The credit claimed for the $2500 paid by Friedlander must be 
allowed; the reasons for which sufficiently appear from the opinion 
this day delivered in the case of this plaintiff against Friedlander. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and it is now or- 
dered, adjudged ana decreed that the judicial mortgage existing in 
favor of plaintiffs and resulting from the reeord of the judgment de- 
scribed in the petition, for the sum of $5507.58 with 8 per cent per 
annum interest on $3671.72 from December 21, 1878, and on $1835.86 
trom December 28, 1878, less the sum of 3472.00 paid February 16, 
1879, and the further sum of $2500 paid February 15, 1883, with like 
interest on both said payments from respective dates thereof—be rec- 
ognized and made executory against the Killickrankie plantation, and 
that a writ of seizure and sale issue to the sheriff of Madison parish, 
commanding him to seize and sell said plantation to pay and satisfy 
said debt and costs, appellees to pay costs in both courts. 

Rehearing refused. 
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No. 9327. 


THe Strate or LovurstaNa vs. ROBERT WILLIAMS ALIAS ‘“ BLINKEY 


30B.” 


This is an appeal from a conviction of murder and a sentence of death, in which the record 
contains no plea o: proceeding within the province of the Supreme Court in criminal 
matters, and is not even supported by a brief of connsel for the appellant. 


The habit among certain members of the bar, of taking appeals in capital criminal cases. 
and not following them up, is to be deprecated, 
PPEAL from the Criminal District Court for the parish of Orleans, 
ve Roman, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


PF. B. Earhart for Detendant and Appellant. 


The opinion of the Court was delivered by 

Pocnk, J. This appeal, which is taken from a convietion of mur- 
der and a sentence of death, presents a record barren of any plea or 
proceeding which we are authorized to review under our limited juris- 
diction in eriminal matters. 

A thorough examination of the record fails to disclose any plea in 
bar, motion to quash, bill of exception or motion in arrest of judgment, 
and it has satisfied us that the accused has had a fair and impartial 
trial, during which all the modes of proceeding, and other forms pre- 
scribed by law, have been observed with commendable regularity and 
precision, 

Under such a showing, the defendant could surely expect no relief 
at our hands. 

That circumstance was doubtless the reason which deterred his 
counsel from even filing a brief in his behalf. 

We are constrained to note the growing habit among certain mem- 
bers of the bar, of taking appeals in important criminal cases, and of 
giving no further attention to the same. 


The habit must be seriously deprecated. 
Judgment aftirmed. 


Rehearing refused. 





SUPREME COURT OF LOUISIANA. 


State vs, Bolds and Trevenia. 
No. 9326. 


THE STATE OF LOUISIANA Vs. D. BOLDsS AND A. TREVENIA. 


Where an affidavit for a continuance in a criminal case meets all the requirements of the 
law, and is made at the same term the indictment is filed, the trial judge cannot refuse 
the continuance for the reason that he does not believe the accused is swearing to the 


truth. 
There is no legal authority for traversing the averments contained in such aftidavit. 
If the affidavit swears that the witness is material, it is not required he should swear to his 
competency. 
PPEAL from the Thirteenth District Court Parish of st. Landry. 
Hudspeth, J. 


M. J. Cunningham, Attorney General, for the State, Appellee: 
In a criminal prosecution, the defense cannot demand a severance as a matter of right. 
12 Wharton Cr. P. and P. 309. The ruling of the trial court upon an application for a 
severance cannot be reviewed by the Supreme Court. 8 Ann. 1/4. 
Yo entitle the defense to an attachment for an absent witness. service of the subprena 
must be personal. 15 Ann. 525. 
A continuance applied for on account of the absence of a wituess, will not be granted, 
when the affidavit fails to set forth that the absent witness is a competent witness, 
that accused cannot safely go to trial without him, that the witness is subject to the 
process of the court, or that his evidence is material to the defense of the applicant. 
Albof these are among the essential technical averments, the absence of any one of 
which vitiates such an aftidavit. 
If a continuance is properly refused, on any one suflicient ground, a new trial will not 
be ordered because the trial judge assigns other untenable grounds for his rulings. nor 
because of any incorrect action which did not atfect, cure or excuse the defects of the 
affidavit, on account of which it was proper to refuse the continuance. 


Gie & Perrault and Perrodin & DuRoy for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant, A. Trevanier, appeals from a sentence of 
twelve months’ imprisonment at hard labor for larceny. 

The information was filed on the 26th of November, 1884. On the 
6th of December, subpoenas were issued for witnesses in behalf of the 
defendant, which were returned into court on the 15th same month. 
Among these was one for Abram Richard, upon whom domiciliary 
service had been made. The case was called for trial on the next day, 
the 16th, when it was discovered that Richard was absent, whereupon the 
defendant asked for an attachment for him, which was refused. Upon 

this refusal, he niade immediate application for a continuance, which 

the trial judge allowed to be traversed and then overruled the motion. 
To both of which rulings the defendant took bills of exception, and of 
which he now complains. 
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There is no authority whatever for traversing an affidavit for a con- 
tinuance. The affidavit cannot be contradicted, and must, for the 
purposes of the motion, be taken as true. 30 Ann. 296. 

The motion was overruled for the reasous assigned by. the judge in 
substance, that he did not believe the affidavit and that the defendant 
did not swear to the competency of the witness. 

Whilst there is a large discretion contided to the judge of the first 
instance, respecting motions of this kind, yet the principle is well set- 
tled that that discretion is not to be arbitrarily exercised, and that 
where there has been no lack of diligence on the part of the accused 
and where his motion and affidavit is timely and conforms to all the 
requirements of the law, the judge cannot reject the application, 
because he does not believe the aftidavit is true. 

In this case the defendant swore that by the absent witness, who 
was a resident of St. Landry, but temporarily absent in New Orleans, 
be expected to prove that, he, defendant, was the owner of the animal 
charged to have been stolen, that it was purchased from the witness 
by a person named and subsequently sold to him; that he knew of no 
one else by whom this fact conld be shown, and that the testimony 
could be had by the next term of the court. In short, there was a 
strict compliance with all the requirements of the law, respecting a 
motion of this kind. The defendant was not compelled to swear that 
the witness was competent, it was sufficient that he swore to his ma- 
teriality. Wharton Cr. Law, V. [II sees. 3020, 3021; Ist Chit. Cr. L. 493; 
Archbold 1 Vol., 569 Notes; Whitley vs. State, 38 Ga. 50; Hyde ve. 
State, 16 Texas 448. That he was material and competent appears on 


the face of the aftidavit. Wharton Cr. Law, Vol. 


It must be noted that this motion to continue was made at the same 
term of the court that the information was filed, and within a few days 
after the filing of the same; and that every possible diligence had been 
shown to procure the attendance of the witness. Under these cireum- 
stances we have no hesitation in saying that the judge erred in his 
ruling, and that, by such ruling, the defendant was greatly prejudiced 


and deprived of rights that the law clearly accorded him. 


It is, therefore, ordered, adjudged and decreed that the sentence 


appealed from be set aside and annulled, and the case remanded to be 


proceeded with according to law. 





SUPREME COURT OF LOUISIANA. 


State ex rel, ‘Terence vs. J udge. 


No. 9431. 


THE STATE EX REL. RAYMOND TERENCE vs. H. L. Lazarus, JUDGE, 


Courts have inherent power to punish for contempt and our Code of Practice has expressly , 
conferred it, but a judge cannot assume or decide that a witness has sworn untruthfully 
and punish him for the perjury as a contempt. 

Refusing to answer a question that a witness is bound to answer is contumacy and is pun- 
ishable as acontempt. Answering such question untruthfully is perjury, the punish- 
ment of which is remitted to the regular action of the criminal law. 


A PPLICATION for Certiorari. 


Joseph P. Hornor and Francis W. Baker for the Relator. 


Respondent in propria persona. 


The opinion of the Court was delivered by 

MANNING, J. Raymond Terence was a witness in a cause on trial 
before the respondent Judge, and was committed for contempt in this, 
‘‘that he refused to testify truthfully to the questions propounded to 
him by counsel and by the court and this without leading him to accuse 
himself of a crime.” He was sentenced to imprisonment for thirty 
days and to pay a fine of twenty-five dollars He has obtained from 
us a writ of certiorari under which the proceedings are now before us 
for review. 

That this writ may be used for the purpose for which it is now in- 
voked was settled in the De Buys case, 32 Ann. 1256, which has since 
been adhered to and has now passed beyond dispute. 

The judge bases his action on art. 136 of the Code of Practice 
wherein it is provided, if a witness refuse to answer any question put 
to him except such as might lead him to accuse himself of a crime, the 
court may fine and imprison him. 

It is not charged or pretended that this wituess refused to answer 
any question of any kind. On the contrary it is expressly alleged that 
he did answer the questions put to him by the counsel and the court, 
but that he did not answer them truthfully. 

Refusing to answer a question that a witness is bound to answer is 
contamacy and is punishable as a contempt. Answering such question 
untruthfully is perjury, the punishment of which is remitted to the 
regular action of the criminal law through the established forms of 
criminal proceedings, i. e. by indictment or information followed by a 
trial. An act may be at once a contempt of court and a violation of 
the criminal law, for example an assault and battery committed in open 





UT DGGE, 


pressly , 


thfully 


iS pun- 
yuNish- 


trial 
this, 
d to 
cuse 
lirty 
rom 


e us 


in- 
ince 


tice 
put 
the 


NEW ORLEANS, APRIL, 1885. 


State ex rel. Terence vs. Judge. 


court would be punishable as a contempi and also by prosecution. 
The overt physical visible act distinguishes it from perjury. 

The law gives to every judge the power to punish for contempt. It. 
is necessary for the orderly police of the court, but to decide that the 
testimony of a witness is false and to inflict summary punishment upon 
him without a trial is repugnant to the orderly administration of justice 
and subversive 8f our ideas of right. 

Where flagrant perjury has been committed, a nisi prius judge has 
not infrequently directed the attention of the prosecuting ofticer to the 
man and his offence and has even ordered his committal until the crim- 
inal machinery could be set in motion for his trial. But the respondent 
dispensed with any form of trial, determined the guilt of the offender 
without accuser or witness, and summarily punished him without an 
opportunity of defense. 

It is therefore ordered and decreed that the order complained of by 
the relator is annulled and vacated. 

DIssENTING OPINION. 

FENNER, J. This case differs from that of Kane just decided only 
in the particular that, while the order sentences the present relator to 
imprisonment for thirty days, it imposes upon him a fine of only twenty- 
five dollars. 

For the reasons given in my dissenting opinion in that case, I think 
the order should be set aside in so far as the sentence of imprisonment 
is concerned. 

But the fine is within the limits of the authority conferred by Art. 
131 C. P., and if the action of the court is not invalid on other grounds, 
I see not why the order, to that extent, may not stand. 

This raises the question whether the refusal of a witness ‘ to answer 
truthfully” questions propounded to him, can constitute a punishable 
contempt of court. 

Art. 131 C. P. confers upon judges of the district court “the power 
to punish all contempts of their authority by fine not exceeding fifty 
dollars and imprisonment not exceeding ten days.” 

It is not our province, in a certiorari proceeding, to review the facts 
of the particular case and pass upon the correctness of the judge’s de- 
cision. The facts are not before us and we have no coneern with 
them. 

If refusal of a witness to “answer truthfully” questions propounded 
to him can, in any case, constitute a punishable contempt, we are 
bound to assume that the judge has correctly exercised the discretion 
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confided in him, and not subject to our review, in deciding that such q 
case was presented here. 

I cannot say that such refusal to, ‘answer truthfully” might not, 
under circumstances easily conceivable, constitute a contempt. The 
object of courts of justice is to elicit truth. The plain duty of wit- 
nesses, confirmed by the oath administered to them, is to answer truth- 
fully. The judge has the right to command and requfre the witness so 
to answer, and while we do not say that every perjury is to be treated 
as a contempt of court, yet perjury may be so impudent, flagrant and 
persistent, as to insult the dignity of the court, consume its time and 
embarrass its proceedings. Thus, suppose it were desired to elicit from 
the witness an answer as to some patent fact in order to make it appear 
on the record, and the witness should persist in making evasive and false 
answers, evidently known to be such by himself and by the judge, 
and, in despite of warning and command, should refuse to answer 
truthfully, would the judge be required to tolerate such effrontery and 


| 


such trifling with his time and dignity? 

Other cases might be supposed, in infinite variety, equally obnoxious, 
equally insulting to the dignity of the court, and obstructive of the 
decent and orderly administration of justice. 

A judge has the right to protect his court against such unseemly 
conduct and that right is properly vindicated by the process for con- 
tempt. 

We think the case falls within the authority of Wintz’s case, 32 Ann 
1222. 


I regret, beyond measure, that this Court has gone so far as to witli- 
draw from inferior courts the salutary and essential power of protect- 
ing themselves against such abuses as I have indicated above. 

I concur in that portion of the deeree which annuls the imprison- 
ment but dissent from that which releases the fine. 








No. 9345. 
THE STATE EX REL. CAMILLE E. Girarpey vs. O. B. STEELE, AUDITOR, 
ET AL. 


Sections 142, 143, and 146 of the Revised Statutes relative to auctioneers must be construed 
together. Their true meaning is that the auditor cannot, in any case, forfeit or cancel 
an auctioneer’s license, without the sanction or authorization of a judgment of a compe 


tent court previously rendered, and decreeing the forfeiture of such license. Under the” 


provisions of those sections, the auditor has no authority to sit in judgment over auc 


tioneers, touching their alleged delinquency for taxes or dues which they may owe [0 


the State. 
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State ex rel Girardey vs. Auditor. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Burgess, J. 


B. R. Forman and Albert Voorhies for the Relator and Appellant. 


8. S. Carlisle and Miller & Finney tor Defendants and Appellees. 


The opinion of the Court was delivered by 

Pocue, J. Relator seeks by mandamus to compel the auditor to cau- 
cel an order which purports to forfeit the former’s license as an aue- 
tioneer conformably to the provisions of Sections 143 and 146 of the 
Revised Statutes. The contention of respondent that the remedy by 
mandamus does not lie in such a case, finds no sanction in our laws. 

The only ground on which the auditor's order can be justified in law 
is, that it involves the performance of a ministerial duty. It follows 
that any error which he may commit in the performance of such a duty 
may be corrected through the same coercive power or remedy which 
could be invoked in order to compel him to the performance of such 
ministerial duty. 

The main contention on the merits of the application involves the 
assumed power of the auditor to forfeit an auctioneer’s license under 
the provisions of Section 146, in the absence of a judgment of a com- 
petent court judicially establishing the fact that the auctioneer had, by 
his acts of omission or commission, made himself liable to the legal 
forfeiture of his license. 

Sections 143 and 146 read thus: 

Section 143: ‘‘ No person shall act as auctioneer who is indebted to 
the State or any corporation for any tax as an auctioneer, or any license 
or commission which he has neglected to pay after final judgment 
against him therefor.” 

Section 146: ‘ Any auctioneer who shall neglect to pay into the 
State treasury the duties required by law upon auction sales made by 
him, shall forfeit his license, and in case he refuses to return the same, 
the Auditor of Public Accounts shall give public notice in the official 
gazette, of the cause for which the license of the auctioneer is forfeited 
and that his license has been withdrawn from him.” 

Relator’s argument is that the two sections must be construed together 
and the condition precedent for legal action under Sec. 143 must be 
understood to apply to the acts of the auditor authorized or contem- 
plated under Section 146. His proposition is correet. A reference to 
Section 142 is necessary to the proper construction of Sec. 143. It 
reads as follows: 
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‘‘Every auctioneer shall take out an annual license from the Auditor 
of Public Accounts authorizing him to do and perform all the business 
properly “ belonging to an auctioneer.” 

Keeping in view that provision, which requires an annual renewal 
of his license to qualify an auctioneer, it will be at once apparent that 
the object and purpose of Section 143, is to impose on auctioneers the 
obligation of exhibiting annually a clean record as a condition of their 
obtaining a renewed license. Hence it is provided that an auctioneer’ 
who is a delinquent to the State or any municipal corporation for any 
tax, or license, or commission, does not present a clean record, and 
that in such cases the auditor has no authority to renew his license, or 
in other words, that the auctioneer shall no more act as such, but the 
auditor is not made the judge of the possible delinquency; his only 
guide is the existence of a judgment rendered against the auctioneer 
showing such delinquency. 


It is too plain for argument that the section must refer exclusively 


to auctioneers who apply tor a renewal of their license. Parties who 


have not previously been auctioneers could not be delinquent as such. 

That section contemplates and provides for all the dues for which 
the auctioneer may possibly be indebted to the State, and therefore 
includes the duty on public sales required under the provisions of See- 
tion 145. It has been held in several decisions of this court that, 
although the duty imposed by the latter section must be paid by the 
person who employs the auctioneer, the latter is responsible for its col- 
lection, and will be held liable therefor even if he fails to collect the 
same from his employer. That liability is the tar referred to in See- 
tion 143. It can contemplate no other source of indebtedness on the 
part of the auctioneer, for the law makes him liable for no other tax as 
auctioneer. 

But as the remedy of prohibiting auctioneers from renewing their 
licenses at the end of each year, might prove too dilatory to coeree 
them to account to the State treasurer for moneys collected by them on 
their sales the legislature provided the remedy in Section 146, under 
which a more efficient prohibition can be invoked against them, by 
recalling their license at any time. 

It is clear that this section treats at least of one of the subjects pro- 
vided for in Section 143; and that is the duty on auction sales which is 
spoken of as a tax in the last mentioned section. Section 146 is simply 
cumulative, and provides an additional remedy to the general prohib- 
ition contained in the previous section. The two sections should there- 
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fore be construed together. Both provisions are taken from Act 104 


of 1855. 

The question therefore suggests itself, if the auditor cannot justify 
his retusal to issue a license to an anetioneer for grounds of delin- 
queney, Without the sanction or authority of a judgment, did or could 
the law making power contemplate to grant him the greater power, 
that is, the authority to cancel and recall a license already granted un- 
der legal authority, without the sanction of a judgment? 

Could he be made the judge of the condition of things in one section, 
and not in the other? Reason and law both join in a negative an- 
swer. 

A careful analysis of Section 146 shows that the law therein does not 
vest the auditor with the power to declare the forfeiture. His duty is to 
publish the fact of the forfeiture and the reasons therefor. We hold 
that the forfeiture can emanate from the judiciary alone. 

In his published order the auditor states that a judgment had been 
rendered against the relator, but this is conceded to be an error; and it 
is admitted that his action was not based or predicated on a judgment 
previously rendered, his contention being that such a judgment is not 
required or necessary, because not enacted under the terms of the sec- 
tion. 

The conclusion appears irresistible that his course cannot be sus- 
tained, and that the relator is consequently entitled to his relief under 
the application for mandamus. Under these views of the case, we pre- 
termit a discussion of the other points raised by relator. 

The judgment herein appealed from is therefore reversed ; and it is 
now ordered and decreed that the act of O. B. Steele, auditor, purport- 
ing to declare the forfeiture of C. E. Girardey’s license as auctioneer, be 
annulled and set aside, and that a peremptory mandamus issue directed 
to said auditor, ordering him to give due publication in the State Ga- 
zette of the revocation of his order aforesaid, and that relator recover 


his costs in both courts. 
SEPARATE OPINION. 


Fenner, J. I am compelled to differ from my brethren in the solu- 
tion of the question on which the decree reversing the judgment ap- 
pealed from is based. 

Section 143 of the Revised Statutes lays down a general rule appli- 
cable to all taxes, licenses and commissions, of whatever character, 
due by auctioneers, whether to the State or any municipal corporation, 
declaring that no auctioneer shall act as such who fails to pay any of 
such dues after final judgment. 
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Then follows Section 145, prescribing a particular duty upon sales to- 
be paid to the State. 


This is followed by Art. 146, an independent provision applicable to 
this duty alone just prescribed, and declaring that the mere neglect to 
pay such duty shall, of itself, operate the forfeiture of license, and re- 
quiring the auditor to proceed as therein directed. I can discover no 
warrant to insert in this separate and independent section, the condi- 
tion of prior judgment which the legislature has omitted therefrom. 
Taken in connection with the elaborate provisions made in‘ the suc- 
ceeding sections for the rendition of quarterly accounts of sales and 
duties, verified on oath, and for the payment of such duties within lim- 
ited delays carefully expressed, there seems an entire lack of necessity 
for any judgment; because the debt should appear from the account of 
the auctioneer himself. 

I find that, in the revenue act of 1850, the provision of Section 146 
appeared unaccompanied by that of Section 143. 

I merely express my opinion upon this question of statutory construc- 
tion, without finding it necessary to consider other .questions raised in 
the case, and whether a proper solution of them might or not sustain 
the decree. : 


I concur in this opinion. R. B. Topp, J. 





No. 9398. 
Denis J. CAMPBELL, ADMINISTRATOR ET AL. VS. JOSEPH B. WOOLFOLK 
ET ALS, 


When a suitis brought fin the district court to annul a decree of partition rendered by a 
parish court, and to enjoin a sale ordered thereby, and when the district court not only 
dismisses the suit on exceptions, but, at the prayer of defendant, renders an affirmative 
decree ordering the sale to proceed pursuant to the decree of the parish court, and such 
judgment is, on appeal, affirmed in this Court, it has the effect of res judicata, between 
the parties and their privies, as to the validity of the judicial power ordering the sale. 


One who has intervened in a judicial proceeding and claimed to regulate the distribution of 
the proceeds of a sale ordered therein, cannot afterwards attack the sale itself for 
nullity. 


The titles of defendants resting upon adjudications under a judicial partition sale, the 
validity and judicial character of which cannot now be questioned, they hold the pro 
perty disincumbered of judicial mortgages attaching to the interests of individual 
owners in indivision, and said mortgages were transferred to the proeeeds of sale. 
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Campbell vs. Woolfolk et als. 





oe from the Seventeenth District Court Parish of East 
d Baton Rouge. Sherburne, J. 


David N. Barrow and J. O. Nixon, Jr., for Plaintiffs and Appellants. 
Samuel Matthews and Merrick, Foster & Merrick for Detendants and 


Appellees. 





The opinion of the Court was delivered by 

FENNER, J. The plaintiffs are the administrator and heirs of Zenon 
and Elise Labauve, in which capacities they hold certain judgments 
recovered before the war against Mrs. Emily Woolfolk, the widow, 
and Joseph B. Woolfolk, one of the heirs of Austin Woolfolk, and 
which were recorded as judicial mortgages against the interests of 
said judgment debtors in the succession of Austin Woolfolk, consist- 
ing of valuable immovable property. 

They bring this hypothecary action against defendants, as third 
possessors of said property, in order to subject the same to their 
judicial mortgages. 

The defendants are owners under a title derived from adjudications 
made at a public judicial sale in execution of a decree of partition 
rendered by the late parish court of Iberville parish, in a suit for the 
partition of the estate of Austin Woolfolk, between his widow and 
heirs, entitled Sarah and Austin Woolfolk et al. vs. Emily Woolfolk. 

It is clear enough that, if the judicial partition and sale above 
referred to, were regular and valid, the property passed to defendants 
disincumbered from the judicial mortgages which were transferred to 
the proceeds, or to the shares falling to the debtor co-parceners. 12 
Rob. 450; 9 Ann. 212; 12 Ann. 236; 35 Ann. 527. 

Plaintiffs, however, contend that, as a judicial partition, the pro- 
ceeding was an absolute nullity by reason of the want of jurisdiction 
ratione materia of the parish court. 

To this contention, defendants oppose pleas of res judicata and es- 
toppel. Res judicata is based upon the decision of this Court in the 
case of Elise Labauve vs. Mrs. Emily Woolfolk et al. reported in 26th 
Ann. 440. 

That was a suit brought in the district court by Mrs. Elise Labauve, 
the ancestress of plaintiffs, as holder of the very judgments herein 
presented, to enjoin the sale under the decree of partition of the par- 
ish court, and to have declared the nullity of said decree upon the 
very ground, among others, of the want of jurisdiction of said court. 
The defendants in that case opposed various exceptions and filed a 
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prayer in the nature of a reconvention, for a specific decree, not only 
dismissing the demand, but affirmatively ordering “the auctioneer to 
proceed to sell the property enjoined by these proceedings as ordered 
by the parish court iv suit No. 113.” 

After due trial, judgment was rendered by the district court main- 
taining the exceptions, dismissing the suit, and further decreeing 
“that James L. Barker, auctioneer, proceed to sell the property en- 
joined by this suit, pursuant to the decree of partition rendered by the 
parish court for Iberville parish, on the 10th day of September, 1869, 
in suit No. 113 of the parish court docket, and pursuant to the commis- 
sion to him addressed and in his hands.” 

Considering the nature of tlie exceptions, had the judgment contented 
itself with maintaining them and dismissing the suit, the claim of res 
judicata as to the validity of the decree and sale might have had little 
force; but unless we are to treat the concluding portion of the decree 
as mere surplusage, which is impossible, we are bound to regard itas a 
distinct recognition of the authority of the parish court to order the 
sale and as adding thereto the affirmative direction and authority of the 
district court itself. However erroneous the decree, it was within the 
jurisdiction of the court, and purchasers at the sale so ordeied had the 
right to regard themselves as purchasers at a judicial sale 1ecoguized 
and directed as such, net only by the parish, but by the district court, 
and, as we shall see, subsequently. by this Court. 

On appeal to this Court, the judgment was affirmed without qualifi- 
cation, the effect ot which was to make the judgment as much that of. 
this tribunal,-‘‘as if it had been copied into the formal decree aftirming 
that of the court below.” Plicquett vs. Plicquatt, 19 La. 325; Frescott 
vs. Lewis, 12 Ann. 197. 

Although the opinion of this Court (26 Ann. 440) confines itself to 
the discussion of the exceptions, our attention is called to a very vig- 
orous application for a rehearing, in which the counsel for Mrs. La- 
bauve exhibited a very clear appreciation of the effect of the decree 
as rendered and earnestly pressed the Court to make such modification 
thereof as would prevent her from being concluded as to validity of 

” the judicial sale ordered by the parish court. But the rehearing was 
refused. 

But Mrs. Labauve displayed a yet more conclusive acceptance of this 
effect of the decree, in her subsequent proceedings which create an es- 
toppel against plaintiffs as fatal to their present action as the res judi- 
cata itself. Immediately after the decree of this Court had become 
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final, she herself intervened in the partition suit, by way of third opposi- 
tion, setting up her rights as judicial mortgage creditor, claiming to reg- 
ulate the distribution of the proceeds of sale and to have the amounts 
coming to her debtor applied to the payment of her judgments. 

-This oppositicn remained pending until some time after the sale and A 
the adjudications upon which rest the title of the present defendants. at 

The authorities are uniform and numerous, hoiding that one cannot 
judicially claim the proceeds of a judicial sale and afterwards attack 
the sale for nullity. Factors’ Ins. Co. vs. DeBlanc, 31 Ann. 103; 

Dowberry vs. Gally, 30 Ann. 330; Bonbede vs. Aymes, 29 Ann. 274; 
Markham vs. O’Connor, 23 Ann. 688; 22 Ann. 135; 3 Ann. 454; 31 
Ann. 719; 26 Ann. 711. 

We fail to see how the voluntary discontinuance by Mrs. Labauve of ’ 
her said intervention after the sale, can defeat the rights of the pur- 
chasers, whic are governed by the conditions existing at the date of ; 
the sale, and cannot be affected by subsequent shifting of position by AS Ge 
parties. 

We are satisfied the pleas of res judicata and estoppel resting on the 
above grount.s, are conclusive against the present action of plaintiffs 
who are the heirs and ayants cause of Mrs. Labauve. 

We have considered the case of Woo) folk vs. Woolfolk, decided by 
this Court and reported in 30 Ann. 139, in which the court, in its ori- 
ginal opinion, held that the parish court was without jurisdiction to 
render the very partition decree involved herein; but in the final ee 
decree on rehearing, the judgment to that effect first rendered by the 
court, was revoked and stt aside, and a simple decree of non-suit was 
substituted. Of course, this robs the case of all effect as res judicata. 
Nevertheless we do not even intimate that the conclusion reached on 
the question of law, was erroneous. We do not now decide that the 
parish court had jurisdiction, we only say that plaintiffs are precluded 
from setting up such want of jurisdiction by the effect of the thing 
adjudged. 

The res judicata now upheld by us does not seem to have been 
raised or considered by the court in the 30th Annual ease. Had it 
been, no doubt it would have been upheld then as now; just as, in its 
absence, we should have probably reached the same conclusion on the 
question of jurisdiction as was then announced by the court. At all 
events, the decree as finally announced, was one of non suit and plays no 
part in this case. 

Judgment affirmed. 

Rehearing refused. 
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No. 9390. 
JOHN CHAFFE & Sons vs. Mrs. ANNIE L. WATTS AND Husnatp. 


A chief object of the laws authorizing the wife to obtain a judicial separation of property. 
is to emancipate not only her property, but her industry, from control of the embarrassed 
husband, and from liability for his debts; to enable her to conduct business'in her own 
name and for her own account and benefit, and thus to earn a livelihood for herself and 
family. When she thas conducts business in her own name and ostensibly for her own ac- 
count and induces innocent third parties to contract with her upon the faith of her own 
and her husband’s representations that the business is her own, she cannot afterwards 
repudiate her obligations on the pretense that the business was really that of the bus 
band, in opposition not only to her representations, but to all the ostensible appearances 
of its conduct. Having thus represented and held out the business as her own, by con. 
ducting it in her own name through a series of years, as well as by her express assur- 
ances, the doctrine estoppel fully applies. 


: A PPEAL from the Eighth District Court, Parish of Madison. 
Deloney, J. 


John B. Stone for Plaintitts and Appellees. 


Farrar & Spencer for Defendants and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. The defendant, Mrs. Watts, was separated in property 
from her husband by a judgment rendered in May, 1875, the validity 
of which is not questioned. 

In February, 1879, her husband came to New Orleans with a letter 
from her addressed to plaintiffs, authorizing him to make with them 
necessary arrangements to carry on her planting operations for that 
year. 

Plaintiffs refused to deal with him, but said that if Mrs.. Watts would 
come and make her application in person, they might furnish her. 
She then came and applied in person for the advances. Mr. Chaffe 
says she told him that she owned the stock and implements on the 
places leased, and that they were leased by herself, and similar state- 
ments had been made previously by her husband. 

There exists a conflict between the testimony of Mr, Chaffe and Mrs. 
Watts on these subjects, but there are so many contradictions and* 
inconsistencies in the latter’s statements, that the testimony of Mr. 
Chaffe certainly far outweighs hers, which contradicts not only the tes- 
timony of Chaffe, but that of Mackey, and even her own. On chese 
statements, an arrangement was made between plaintiffs and Mrs. 
Watts in person, for advances to enable her to cultivate the plantations, 
and a crop lien was executed by her, with the authorization of her hus- 
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band for such advances, with express understanding that the account 
with plaintiffs was to be kept in Mrs. Watts’ name, but that her hus- 
band was authorized to draw or order against her account as her agent 











vi and over his signature as such. 

on Under these arrangements the plaintiffs made advances during the 
- years 1879, 1880 and 1e81. The operations resulted in heavy loss and 
“ indebtedness to defendants, for which, in 1882, the notes sued on were 
ds executed by Mrs. Watts with the authorization of her husband. Not 
1s only were the dealings exclusively between Mrs. Watts and plaintiffs, 
” but the business of the plantations was conducted entirely in the name 
i of Mrs. Watts, the leases to the sub-tenants and all other affairs being 





conducted entirely in her name, her husband never appearing therein 





except as her agent. 

There is no pretense that the advances and supplies were not used 
in the business of the plantations, which had been represented and 
conducted exclusively as the separate business of the wife. 

Under these circumstances, nothing seems wanting to fix the liability 








of the wife. 









But in the defense to the suit, it appears that the plantations so cul- 
tivated had been leased for a term of five years in the name of the 
hnsband. This was not known to plaintiffs and was contrary to the 
express representations to them of both the husband and wife. At the 
date when the arrangement was made between Mrs. Watts and plain- 
tiffs, in February or March, 1879, this lease was not recorded, but was 
only put of record afterwards in April, 1879. 

This is the sole fact upon which the exemption of Mrs. Watts from 








liability is claimed. 
It is totally insufficient to sustain such defense. It would give effect 






to a gross fraud to permit it. 

Whatever effect the record of the lease might have had as notice to 
plaintiffs, is destroyed by the fact that, although the lease antidated, 
the record thereof was subsequent to the completion of the arrange- 







ment with plaintiffs. 

But, under the circumstances of this case, the lease is, in any event, 
of no consequence. The question is ndt in whose name the planta- 
tions were leased, but who cultivated them, and whose business the 
cultivation was. There is nothing to prevent a husband from per- 
mitting his wife, separate in property, to cultivate and conduct for her 
own account a plantation leased or even owned by himself, when he 
has-neither means nor credit to conduct it, and when, as in this case, 
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the wife had purchased, in execution of her judgment of separation, 
all the property of her husband, including mules and other essentials 
for working a plantation. 

And if he permits her to do so and she conducts the plantation in 
her own name and for her own account, as her separate business, she 
cannot repudiate debts contracted by herself for the conduct of such 
business, and actually used in the conduct thereof. 

In the case of Bank vs. Bruff, 33 Ann. 624, we said: ‘The general 
capacity of a married woman to contract, like all other rational beings 
of competent age, is restricted only by the necessity of her being 
authorized by her husband or by the court, and by the absolute prohi- 
bition to bind herself for the debts of her husband or of the com 
munity.” 

Here Mrs. Watts was duly authorized by her husband. 

There existed no community between her and her husband, that hav- 
ing been terminated by the judgment of separation. 

If, then, she has not bound herself for the debt of her husband, it 
should seem that her contract cannot be questioned. 

How can it be said that the debt here sued on is the debt of the hus- 
band. It arises from a contract between Chaffe & Sons and Mrs. 
Watts. The plaintiffs never contracted with Watts. They expressly 
refused to contract with him or to have any dealings with him. It 
would be absurd for them to claim to be creditors of Watts. There- 
fore, Mrs. Watts has not bound herself for the debts of her husband. 

But it is claimed that it must be shown that the moneys and supplies 
advanced enured to the separate benefit of the wife. 

Admitting this to be true, the record shows that they were actually 
used for the purposes for which they were advanced, to wit: in the 
business of cultivating the plantations, which business was represented 
by both the husband and the wife to be the separate business of the 
latter, which was conducted in her name and as her business, in all 
the dealings connected therewith, not only in those with plaintiffs but 
in those with all other persons, not excepting the landlord himself. 

_ It is perfectly clear that, had the business resulted profitably, she 
could have held the avails thereof against her husband or his cred- 
itors. 

Can she, now, by simply saying there was a secret understanding 
between my husband and myself that this business, conducted in my 
name and held out and represented to all the world as mine, was really 
the business of my husbaud, and, therefore, the debt contracted by me 
was for his benefit—defeat and defraud her creditor? 
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The proposition is monstrous, It was met in the case of Bank vs. 
Bruff already cited. 

There the wife had become surety for the debt of a commercial 
firm of Leo Babin. It turned out that her husband was a silent part- 
ner of Babin, which fact, however, was concealed from the party who 
received the wife’s surety-ship. When this fact was opposed to his re- 
covery, we said, the dealings of the parties ‘‘ justified innocent third 
parties to treat Mrs. Bruff as contracting to secure the individual debts 
of Leo Babin, and she is now estopped from alleging that the debts 
which she intended to secure were those of ber husband. To release 
her now from her contract of surety-ship, on the ground of her hus- 
band’s interest in the house of Leo Babin, when such connection had 
been designedly concealed for the purpose of her husband’s fraudulent 
protection, would be to convert the laws for the protection of married 
women into means of deluding and insnaring innocent parties into le- 
gal pit-falls, and would inaugurate a system of legalized deception 
and frand.” Bank vs. Bruff, 33 Ann. 626. 

The application is obvious with this difference, that there, the wife 
had, in point of fact, bound herself for the debt of her husband; while 
here we are satisfied that the business was, in fact, the wife’s, and 
would have been maintained as such against any claim of the husband 
or his creditors. - 

The doctrine that a married woman is not subject to the law of 
estoppel is subject to limitations, when she seeks to perpetrate delibe- 
rate frauds. 

The case just quoted affords one example of such limitations; and 
in the learned opinion in Henry vs. Gauthreaux, 32 Ann. 1103, the 
organ of this Court gives other examples supported by exhaustive 
quotations of French and Roman authorities. 

The instant ease is as strong as could be conceived for the appli- 
cation of such limitations, which are thus emphatically announced by 
the Chief Justice in the case of Henry vs. Gauthreaux: ‘ While the 
law and the jurisprudence have, at all times, favored married women 
in the assertion of their rights, they have never intended, and do not 
contemplate, to protect them in the perpetration of fraudulent 
practices by which to enrich themselves gratuitously at the expense of 
their neighbors * * under the remarkable system of civil law which 
exists in this State, and in which both law and equity are admirably 
blended, married women, who have become guilty of frandulent 
representations to obtain money, should be held as insuperably 
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estopped from repudiating their conduct, sanctifying their wrongful 
deeds, and from exonerating themselves from responsibility towards 
bona fide creditors.” 

This language is, perhaps, even too broad and emphatic; but as 
applied to the'case then under consideration and to the present case, 
the doctrine is clearly correct. 





The pretense here made that the wife only acted as she did under 
the stress of marital influence, is equally disposed of by the Henry 
case, where the wife charged that she aeted under “ marital threats, 
coercion and violence ;” but the court disregarded this on the ground 
that ‘‘the only evidence offered to substantiate this ground of com- 
plaint is that of plaintiff herself, unsupported, in any respect, by any 
corroborating testimony. It is so weak, so open to suspicion, so un- 
palatable, that it is not entitled to the least weight, particularly as 
nothing shows that the mortgage creditor had any knowledge of the 
facts and threats charged.” 

The same circumstances exist here; and the conduct of the wife, 


extending over a series of years, has been too consistent and long- 
continued to admit of such explanation. 


No greater calamity could befall the true interests of married women, 
as a class, than to maintain such defenses as are here presented ; since 
it would render all dealings with them impracticable and would utterly 
destroy their power of obtaining credit or conducting business. 


One of the most beneficent objects of the laws authorizing separation 
of property, is to emancipate, not only the property, but also the in- 
dustry, of the wife from control of an insolvent husband, and to enable: 
her to earn a livelihood for herself and family, free from his debts and 
embarrassments. 

It enables her to conduct business on her own account and for her 
own benefit. To apply to her transactions in the conduct of such bus- 
iness the same restrictions which are applied to wives not separated, 
would be to ignore a chief object of the law in emancipating her from 
those powerful presumptions under which all the transactions and 
acquisitions of either spouse are assigned to the legal community of 
which the husband is the head. 

She cannot be permitted to abuse this privilege, by inducing inno- 
cent third persons to contract with her on the faith of her own repre- 
sentations that the business which she conducts in her own name and 
ostensibly for her own account is her business, and afterwards repu- 
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diating her obligations upon the pretense that such business was 
really that of her husband. 

A doctrine so subversive of morality and hostile to reason finds no 
countenance in any decision that was ever rendered by the Supreme 
Court of Louisiana. 













DIssENTING OPINION. 

BerMuDEZ, C, J. This is a suit against a married woman separated 

“in property by judgment, to hold her-liable for a series of notes issued 
by her with her husband’s authority. 

The defendant admits signing the notes, but avers that she is not re- 
sponsible; that the consideration thereof did not enure to her benefit ; 
that they were issued for the advantage of her husband; that she 
signed them at his request, to assist him in his planting operations. 

The record establishes the following facts : 

On February 14, 1879, Mrs, Watts addressed a letter to plaintiffs, 
stating that her husband would visit them to arrange. with them to 
carry on her planting interest for the current year and that he was her 














agent. 

On the 19th following, a written contract was signed by Mrs. Watts 
jointly with her husband in favor of plaintiffs, whereby it was agreed 
that supplies would be furnished by advances made for the working of 
the Mitchell place, owned by Dr. Mitchell, for that year, not to exceed 
$3300, guarantees being made for reimbursement. 

In February following, a similar contract was likewise signed for 
that year, (1880) limiting the advances to $1500, with guarantees also. 

It Hoes not appear that these were followed by other contracts. 

The plantation had been leased on November 30, 1878, for five years 
by Dr. Mitchell, to Mr. Watts, defendant’s husband, and the lease re- 
corded on April 9, 1879. The annual rent was to be $500 in money 
and twelve bales of cotton. The lessee was to put up, each year, a 
tenant house complete, and keep the fences in good order. The crops 
were to be consigned to the’plaintiffs. 

It is not disputed that the notes sued on, dated one in Mareh, 188], and 
the others in January, 1882, were issued for supplies and advances 
and in settlement of open accounts running for some time preceding 
and including 1882, for both the Mitchell and another place. 

The proof offered consists of the testimony of Mr. Chatie, of Mrs. 
Watts, of Mr. MeKay, and of documentary evidence. 

The testimony of Mr. Chaffe and that of Mrs. Watts are in distinet 
conflict, as to what transpired at his office, Mr. Watts being present. 
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He states that they had a business conversation which ended satis- 
factorily. 
¢ Mrs. Watts affirms that she had no such conversation; that soon after 
Sle she entered the office, the notes were produced and signed; that she. 
did not know what the agreement was; but that her husband told her 
Re te it was necessary she should sign. / 
t It is claimed that Mrs. Watts, on her cross-examination, has so con- 
tradicted herself that no weight should be attached to her testimony. 
he ° Mrs. Watts merely corrected a statement in her re-examination in 
ce chief, touching 1 few mules adjudicated for her account, at the sale 
under her fi. fa. against her husband, which took place in 1875. 
ais It does not appear that either of the places managed by Mr. Watts 
ge was ever leased to Mrs. Watts, or that she administered the same. The 
written lease in the record was made by Dr. Mitchel? to Mr, Watts, 
more than three years after the judgment of separation, which was 
signed may 28, 1875. 
The sub leases in evidence are signed by Mr. Watts as agent, with- 



















out naming the principal. 
; There is nothing to show that Mr. Watts ever accounteil to Mrs 
Watts. 

The testimony of Mr. McKay, an employee of plaintiff’s, shows that 
he paid annual business visits and knew no one but Mrs. Watts in his 
dealings. Mrs. Watts testifies to the reverse. 

’ The documentary evidence consists mainly of the proceedings in sep- 
aration of property, otf Mrs. Watts’ letter to plaintiffs, of the contracts 
: for supplies and advances, of the accounts, the notes, the lease and * 












sub-leases. 





a The whole strength of the plaintiffs is exerted to prove that Mrs. 
me. “ "Watts made representations to them that she had leased the property 
Be , and was working the same for her benefit; that she owned the stock 
and implements on the places; that on the faith of these representa- 
tions, they contracted with her, farnishmg supplies and advancing 
an ‘ money ; that she appointed her husband her agent to deal with plain- 
é tiffs and manage the places; that he acted as such, transacted business 
with them, working the plantations aud subletting the same to 
various parties ; that the plantations accounts were kept in Mrs. Watts’ 
{ name; that the traveling clerk, McKay, always dealt with her. It.is 
' inferred from this state of facts that Mrs. Watts must be held liable. 















The questions arising under the pleading and the evidence are sim- ~~ 
ply as follows: 
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1. Whether the alleged statements and representations of Mrs. Watts 
are evidence against her, which she cannot gainsay. 

2. Whether, from the fact that Mrs. Watts is separate in property 
from her husband, the plaintiffs are relieved*from proving that the con- 
sideration of the notes sued on has enured to her benefit. 

3. Whether the plaintiffs have administered that proof. 


I. 


It has been repeatedly held that, whatever the doctrine of estoppel 
be, it is inapplicable to married women or their property, when sought 
to be subjected to liability ; that they cannot be deprived of their es- 
tate by constructive fraud, and can be concluded only by actual and 
positive frauds practiced by them on innocent persons who had not and 
could not have the meaus of verifying the real condition of things. 

The courts have gone so far as to say that special denials would 
throw on the plaintiff the burden of establishing the facts necessary to 
fasten responsibility, whether the woman was common or separate iu 
property, that where the evidence did not fulfil legal requirements, re- 
covery could not be had. 


Jurisprudence has consecrated the doctrine, that even a confession 
of judgment made by a married woman in the absence of necessary 
proof, will not conelude her and is assailable by her. MeIntosh vs, 
Smith, 2 Ann. 756; Patterson vs. Fraser, 5 Ann. 586; Beauregard vs. 
Husband, 7 Ann. 294; Moussier vs. Zunt, 14 Ann. 15; Bisland vs. 
Provosty, 14 Ann. 169; Barnes vs. Burbridge, 15 Ann. 628; Medart vs. 
Fasnacht, 15 Ann. 621; Bouligny vs. Fortier; 16 Ann. 209; LeBlane 
vs. Bouchereau Ib. 11; Daney vs. Martin, 23 Ann. 323; Strother vs. 
Hamlet, 28 Ann. 839 ; Edwards vs. Edwards, 29 Ann. 597; Coleman vs. 
Rush, 30 Ann. 1157; Chaffe vs. Oliver, 33 Ann. 1008; Harang vs. Le 
Blane, 34 Ann. 635. 

The ruling in the case of the Bank of Lafayette vs. Bruff, 33 Ann. 
624, however antagonizing with that in 26 Ann. 737, cannot be invoked 
as having derogated to the doctrine of estoppel, as announced. 

There, and in Henry vs. Gauthreaux, 32 Ann. 1103, the parties were 
innocent third persons, while such is not the. fact as to the plaintiffs 
j4 this litigation. 

It therefore follows that whatever the representations or admissions 
Which Mrs. Watts made, whatever the contracts be which she entered 
into, she is not bound or concluded by them, unless the existence of 
the material facts be proved by the suing creditor, otherwise than by 
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293; 5 Ann. 586. 
II. 


It will not avail the plaintiffs to discriminate by saying that sueh 
may be, or is the case, where the married woman sued is common in 
property ; but that the law is different as to a woman separated in pre- 
perty. 

The effect of a separatiou of property by judgment (as is the case in 
the present Instance) is simply to put an end to the pre-existing com- 
munity of acquets and gains between the wife and the husband, and to 
entitle the former to the exclusive administration of her property. 


The separation of property strips the dotal property of the wife of 


that character and makes it paraphernal, the fruits then belonging to 
the wife and no longer to the husband. 8 R. 457; 2 Ann. 771; 13 Ann, 2 


It is settled by a long line of precedents resting on sound principles 
and wise law, that the fact that the wife is separated in property, 
does not throw upon her the burden of proving that the debt for 
which she is sued did noc enure to her benefit. Neither does the same. 
fact estop her from setting up such a defense by her admission of the 
debt, before suit. 

The law equally protects married women whether they are separate 
or common in property. The judgment of separation does not dis 
solve the bonds of matrimony, any more than could a stipulation te 
that end, in the marriage contract. 

It imposes upon parties suing a married woman—whether she be 
common in property or not—the burden of proving that the amount 
claimed is due by her, and that her estate is liable for its payment, for 
the’ reason that it has enured to her benefit, or to that of her property, 
which is the same, whenever the wife denies having derived any bene- 
fit therefrom, or where a defanlt is to be confirmed against her. 2 
Ann. 663. 

Pascal vs. Sauvinet, | Ann. 428; Erwin vs. MeCalop, 5 Ann, 173; 
Patterson vs. Fraser, 5, Ann. 586; White vs. Baillo, 12 Ann. 663; 
Heald vs. Owing, 12 Ann. 725; Moussier vs, Zunts, 14 Ann. 15; Lee 
vs. Cameron, 14 Ann. 700; Bowles vs. Turner, 15 Ann. 352 ; Draughtoa 
vs. Ryan, 16 Ann. 309; Barlington vs. Bradley, 16 Ann. 310; Kennedy 
vs. Boissiere, 16 Ann. 449; Bank vs. Barrow, 21 Ann. 398; Hoy & Co, 
vs. Manning, 25 Ann. 142; Urquhart vs. Thomas, 24 Ann. 95, : 







her declaration. If it were not so, the law might be evaded by a sim. 
ple change of the form of the instrument. 14 Ann. 15, 169; 7 Amp, 
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The philosophy of the legal requirement so frequently recognized 
_ and consacrated, that the party suing a married woman, whether tp | 
common or separate in property, shall prove that the consideration of 
the claim has enured to her exclusive advantage no doubt is : 
1. That a married woman belongs to the class of persons of limited >» 
capacity, assimilated to a minor having no right to contract unless in 






at such 







mon it exceptional cases, specially provided for and forbidden from doing so ‘ a 
| in pro- in other specified instances, R. C. C. 1782, 1790, 2446 ; H. D. 864, No. 7; aa. 





Demolombe, vol. 4, p. 239, 2210; and 






case in 2. That the wife is presumed to yield to marital influence and pres- 
ig com- sure, and to have done so injuriously to her interest, for the benefit of 
, and to her husband in violation of a prohibitory law. R.C. C. 2398, 2446, 1790. ee 




























ty. The law does not discriminate, whether the husband be necessitous F 
wife of or wealthy. A wife can no more bind herself for or with an opulent sid 
ging te than she can for or with an impecunious husband. 
Ann, > A fair test in such cases is, whether the husband could be held lia- ; 
inciples ble for what is claimed of the wife, had she not bound herself for it. 
operty, Of course, this test could not apply to exceptional cases, formally and 
lebt for « ¢XPressly taken out of the rule, where by distinct stipulation the hus- ; 
e sami band is under no contingency to be held responsible, if the wife were not. * 
of the The law relieves a plaintiff from such proof, only where the married 
woman sued, has been authorized by the judge to borrow, or is a 
oparell publie merchant ; -buteven then, it does not debar her, under proper 
ot dia charges of collusion and fraud, implicating the plaintiff, from*proving ee 
tion circumstances exonerating her from liability. Rice vs. Alexander, L5 
Ann. 54; Bank vs. Barrow, 21 Ann. 398; Miller vs. Wisner, 22 Ann. 
she’ ta 457; Falcour vs. Stapleton, 24 Ann. 89; Feltus vs. Blanchin, 26 Ann. 
sal 401; Reitch vs. Rosselin, 26 Ann. 418; O’Keefe vs. Handy, 31 Ann. 
snt, fad 832; Hall vs. Wyche, 31 Ann. 734; Stapleton vs. Butterfield, 34 Ann. 3 
perky 822, Darling vs. Lehman, 35 Ann. 1186. ; 
- bealll Whoever deals with a married woman is, by the very. nature of the 
or ae transaction, put on his guard. It is incumbent upon him to ascertain 
that her estate can be charged with the claim. Pilcher vs. Kerr, 7 
n. 1735 Ann. 144; Carroll vs. Manning, 24 Ann. 142; Stapleton vs. Butterfield, 
1. 6633 34 Ann. 822. 4 
5s Lad .The plaintiffs cannot be heard. to question those various propo- 
ughtow sitions of law, which are deeply embedded in our jurisprudence, as 
snnedy. not only have they alleged in their petition that the consideration of 
& Co the notes was for the wife’s benefit and advantage, but also have they 


undertaken to prove the fact. 
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Ill. 


The third question now presents itself. Have they done so? 

Admit that the evidence shows that the supplies were furnished and — 
the advances made for the working of the two places, where is the 
proof in the record that the places belonged to the defendant or were 
leased by her and were administered by her. 


The proof shows that the property was leased to her husband in his, 
own name ever since 1878, previous to the furnishing of supplies and ~ 
-making of advances. a 

Even if the lease had been taken in defendants’ name, by her hus- ; 
band, the question would. arise as to his authority for doing so. A ~ 
lease is a transfer and a purchase of property. It is a dismemberment 
of property by one in favor of another, for a stipulated time. To — 
acquire property, a special power is necessary. The power which Mrs. 
Watts gave was that contained in her letter. It was limited to one 
year and was one of administration only. 13 Ann. 566; 5 Ann. 173, 
572; 1 Ann, 428; 18 L. 467. 


Had she taken the lease herself, the question would arise whether — 
with the means she then had and which are not proved, and which _ 
_ possibly consisted of what remained of lier purchase under her fi. fa. — 
against her husband—whether she could legally bind herself by ven- — 
turing in a planting operation and leasing propérty the rent of part ~ 
of which for five years exceeded six thousand dollars, exclusive of 
the cost of working the places, the expense of the construction of the 
building annually to be erected and the keeping in order of the fences 

on the place. 

The law protects all married women equally, whether they be- 
separated or common in property, from the consequences of all wild 
and ruinous ventures. 

In the case of Draughon vs. Ryan, 16 Ann. 309, the Court held that 
a wife separate or not in property, could not be-held liable on a note 
issued by her for supplies and advances, furnished for the working of 
a plantation leased by the husband. 

The Court said: ‘It is clear that the note was not given for the” 
improvement or benefit of the paraphernal property of the wife, but — 
simply to enable the husband to work a plantation which did not 7 
belong to the defendant. The circumstance that the husband had no 4 
separate property of his own, does not create an obligation on the part q 
of the defendant to satisfy the claim set up by the plaintiff.” q 
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In the case of Carroll, Hoy & Co. vs. Manning, 24 Ann. 142, the wife 
was likewise relieved from the payment of a note subscribed by her, 
the consideration of which was supplies furnished to cultivate a plan- 






































is the tation cultivated by her husband. ¢ . 
were In the more recent case of Hall & Lisle vs. Wyche, 31 Ann. 734, the " 
wife was discharged from liability, for the price of mules said to have 
n his been sold to her and to her husband, to work a plantation alleged to a | 
s nil 4 belong to her, as it was not shown that the same was administered \ 
“# by her. 
ee r In a case of the present plaintiffs, decided in June last in Monroe, it he es 
> gi was held that whese a community exists and the husband cultivates a i ee 
meal S plantation belonging to the wife—the debts incurred therefor, are his S 3 “ah 
To ‘ and cannot be enforced against her property. 
Mra. We said that even though the wife has signed lien contracts in favor A: +a 
> one” of the factor for supplies and advances, if the fact be that she had not 
173, ; the administration of her separate property, but her husband, he alone 
is responsible. 36 Ann. 824-5; Chaffe vs. McIntosh. oT 
sther The court thus ruled in the several cases on the principle that a 3 
hich wife whether separate or common in property, cannot be held where od 
i. fa. . the proof does not show that the wife was the owner and adminis- ae 2 
vena tered and that the consideration has enured to her benefit. Pe 
part — This Court has uniformly taught that whenever any married woman “ee 
e of is sought to be held liable, where she denies responsibility, it will be 
the disregard the form in which the obligations have been garbed and look he 
nces into the very nature of the transaction ; that it will require proof that “Some 
! the consideration enured to the benefit of the wife and in default of 
> ben satisfactory evidence, would exonerate her from. liability. 
wild As to the question of the right and power of a married woman, to a 
acquire property for her separate benefit, whether common or not, 
that this Court has gone very far in the cases of Miller, wife of Jackson, vs. ’ 
note a Handy, Sheriff, 33 Ann. 160 and of Chaffe & Sons vs. DeMoss and 
g of wife, recently decided. (No. 9357.) 
} In the last case, the title of the wife, who was separate in property, 
the-_ was maintained, because the evidence showed that the price had been 
but paid by her. 
not Laurent in his elaborate commentaries on the Napoleon Code, teaches 
| no a / on the best authority, that a wife separated in property has not and 


cannot be recognized, the right to speculate, to purchase where she 
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has not the means to acquire. ‘Ce serait, says he, lui donner le droit 
de se ruiner.” V. vol. 22 p. 310, No. 297; also Nos. 292-300; No. 312 
et seq., No. 321 et seq. 






: : In the present instance, let it be supposed that, the crops raised on 
ay - the tavo places had been seized by the creditors of Mr. Watts, could 











. Mrs. Watts claiming ownership, be recognized to be entitled to the 
Sat same, under the evidence in this case? 

Bae Vis She could not prove ownership of the land or a lease of it to her. 

ye hy She could not prove that she had the reasonable means required, to 

cSt venture in the planting undertaking. : 

oo, . * She could not prove she administered the \property. 

OF a She could not prove that the supplies and money were delivered to 

ee her, 





She could not prove a continued sufficient procuration to her hus- 





5 ~ band. 

ee _ She could not prove accounting to her by her husband. 

r? %) She could not prove dealings by her with her factors. 

| In her inability to establish the essential facts on which to base a 

claim of ownership, she necessarily would fail and the creditors would 
Rates take. ; 

€ aay How then can the plaintiffs in this case claim that she is responsible 

’ for supplies furnished and money advanced for the cultivation cf 

plantations leased to her husband and not administered upon by her? 
The plaintiffs knew they,were about dealing with a married woman 









SLL. ALLE TT eS iat, 
ecm nm —o 
ve gi : ; 







and were thus put on their guard. 





v As was said in Pilcher vs. Kerr, 7 Ann. 144: “It was incumbent on 
them to ascertain that her estate could be charged.” 
. It would have been easy for them to have ascertained whether she 
had reasonable means, whether the places were leased to her, before 
entering into any agreement with her. 









The testimony in this case consists merely of that of one of the 
; plaintiffs and of that of their travelling clerk, even if little or no 
x weight is attached to that of Mrs. Watts. The documentary evidence 
of itself is no proof against the defendant. All her admissions therein 








should have been verified by proof dehors the instruments. ' 
~ The plaintiffs should not be permitted to recover their large claim 
sy, from the defendant on this insufficient showing. 





The judgment appealed from should be reversed and the plaintiffs 
non suited, 
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No. 9368. 
Harry Lotr AND Wire vs. THE New ORLEANS City AND LAKE 
Rait Roap Company. 


The driver of a feed car, running on one of the streets of the city, allowed boys to ride by 
his sides on the platform, fare free. On their getting troublesome, he ordered them to 
get off, slackening his car to a mule walk, without touching, throwing off or threaten- 
ing either. One pushed another, who, losing his balance, fell, slipping under and being 
crushed by the vehicle, death ensuing later. 

Under such circumstances the corapany cannot be held liable. The injury was not the nat- 
ural and probable result of the driver's orders, and such an occurrence as he might and 
ought to have reasonably foreseen. It was the consequence of one for whose acts the 
company is not responsible, and who, like the injured party, was an intruder on the 
car. 

A PPEAL from the Civil District Court for the Parish of Orleans. 

£ Houston, J. 


L. L. Levy and W. W. Handlin for Plaintiffs and Appellants. 


Braughn, Buck & Dinkelspiel and W. O. Hart for Defendant and 
Appellee. 


The opinion of the Court was delivered by 

BermMuDEZ, C. J. The plaintiffs appeal from a judgment rejecting 
their demand in damages, for injuries sustained by their minor son, 
who was run over by one of the defendants’ cars, and who died in con- 
sequence, the same day. The accident is charged to have occurred by 
the gross negligence of the driver. 

The record shows that, on the morning of September 12, 1882, at about 
nine o'clock, a feed car belonging to the company, in charge of a driver 
was coming down Magazine street in this city, when three boys, two of 
whom had been in the habit of doing so, jamped on the platform in 
front, taking positions, one, Martin, on the right and the other two, 
Lott and Babe, on the left of the driver. 

They commenced “ skylarking” and became so troublesome that the 
driver cautioned them to keep quiet. They stopped a while, but began 
anew, when slowing up the car, the driver told them to get off, since 
they would not behave themselves, using neither threat nor force. 

The car was going slow, the mule was on a walk. 

The boy Babe, who was on the left side, nearer the driver and on 
the right of Lott or Harry, who, himself, was standing on the extreme 
of the platform, then told him, “ Hurry up, hurry up, get off Harry,” 
giving him a push. 7 

22. 
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Losing his balance under the shove, Harry grabbed the stauncheon, 
but imperfectly. Letting it go, he fell, slipping on the side of the car, 
part of his body getting under and being run over by the vehicle. 

Bruised aud mangled, the boy was taken up and carried to his home 
where, after much suffering and lingering, he died some nine hours 
later the same day. 


It appears that Lott and Martin were good boys, smart and active. 
They were pets of the driver, who occasionally allowed them to jump 
and ride on his car, the feed car, for he seems to have driven no other. 

They were so alert and experienced that sometimes they would jump 
on and off the platform before the driver would know anything about 
it. Lott was about eleven years old and a newsboy. 


The fact that he was pushed by Babe is established by his own dec- 
larations made on his bed of suffering, by the testimony of Martin, his 
friend ; by that of Sullivan the driver, and somewhat by that of Babe 
himself, the reckless companion. 

There is nothing to show that the driver touched, threw off, or 
threatened the boy, or that he was asked to stop fully, or that he had 
any reasonable ground to believe, when he told the boys to get off, that 
any of them would be injured in doing so. . 

The only thing the driver did was to tell them to get off. It was to 
enable them to do so securely, that he slackened his car to a mule 
walk. 

It is highly probable that, had he been asked to stop, the driver 
would have done so. The fact is, that the boys did not ask him to stop 
and did not wait till he had stopped altogether. Martin jumped on one 
side, Babe pushed Lott or Harry and jumped on the other; Harry fell, 
was hurt and died. Had he not been pushed, he would have jumped, 
as his friends did and he would have been no more hurt than they 
were. 

It is manifest that the company never designed the platform on the 
Seed car to be used for the transportation of passengers ; that when it 
entrusted Sullivan with the driving of the car, it gave him only the au- 
thority necessary to take it from one place to another; that they did 
not give him the power of admitting passengers on it ; that it was pat- 
ent that the car was not one for passengers, from its form and structure, 
which was that of a large box with no side openings and no inside 
seat ; that permission by the driver to persons to ride on the platform 
was unwarranted ; that those who thus got on and rode with him were 
intruders, as concerned the company, and thus primarily at fault. 
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It is likewise apparent that the boy Harry fell and was hurt, not be- 
cause the driver ordered all the boys off, or had not stopped, but be- 
cause When he was about getting off, he was pushed by his companion 
Babe, who like him, was also an intruder. 


Had Harry not been pushed, it is indubitable that he would have 
got off unhurt, not only because he was smart, active, alert, expert at 
it, as all newsboys notoriously are,—but because the car had almost 
stopped. His companions got off unhurt. 

Considering the age of the boy—eleven years—-his experience, his 
occupation, his known agility, we think he was well able to take pro- 
per care of himself and can be held to the same accountability as a 
person of full discretion might be under similar circumstances. 

The rules which govern as to mere children do not apply to minors 
who have attained to years of discretion. Sherman vs. Redfield, pp. 
55-56 ; 33 N. Y. 642, McMahon vs. Mayor. 


In order to hold the company liable, it must appear that the injury 
was occasioned by the negligence of the driver in the exercise of the 
functions in which he was employed ; that it was the natural and prob- 
able result of the conductor’s order, such a consequence as he might 


and ought to have reasonably foreseen at the time; that he had done 
or omitted an act which was something contemplated by his employ- 
ment and which, if done or omitted lawfully, would have been «lone or 
omitted in his employer’s name. 


Haag vs. R. R. C., 4 Norris 85 Penn. St. 293; Cawley vs. Pittsburg 
R. W. Co., 98 Penn. St. 500; Weeks on. Dam. absq. inj., 10, 120, 123, 
127, 266-7; Wharton on Negl., 300,301; Thompson on Carriers, p. 
344-5; Pearce on Railroads 336; Spooner vs. Brooklyn City R. R. C.; 
Am. Law Reg., N. 8. 1, 572, also p. 631; the Hearn case, 34 Ann. 160; 
the Montford case, 36 Ann. 750; the Gallaher case, 37 Ann. p. 
also the Wood case, 34 Ann. 1086; also the McNeil case, unreported, 
(O. B. 57 fo. 689 ); also Duff vs. Alleghany Valley R. R. Co., 91 Penn. 
458; also Citizens’ R. R. C. vs. Carey, 56 Ind. 396. 

We have considered the authorities to which plaintiffs’ counsel con- 
fidently :efers. 

That of Wilton, 107 Mass. 108-110, is a ruling in the case of a girl nine 
years old riding, without pay, by invitation of a driver on the platform 
of a street railroad horse passenger car, who, by the sudden start, lost 
her balance, ordering the driver to stop, the car keeping on. She fell, 
her arm was run over and had to be amputated. 
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The other case (Pennsylvania R. R. Co., 31 Penn. 372, 7 Casey) is 
that of a lad nine years old sent on an errand by his father, who find- 
ing a crossing obstructed by a train of cars, attempted to creep under 
them, when the train started and injured one of his feet, which it be- 
came necessary to amputate. 

The facts in the two cases are absolutely dissimilar to those in the 
present controversy. The principles announced in both are simply, 
that, if a passenger, riding with due care on the platform of a passen- 
ger horse car of a street railroad corporation, not as a passenger for 
hire, but by invitation of the driver and without collusion with him 
to defraud the corporation, is injured through his negligence in driving 
the car, the corporation is liable ; and that a child of tender years is 
not to be held to the same rule of care and diligence in avoiding con- 
sequences of the negligence or unlawful acts of others, which is re- 
quired of persons of full age and capacity. 

The third case to which plaintiffs refer (24 Smith 424) is one in which 
a little girl five years old was allowed to ride on the platform of a street 
passenger car and who was hurt in attempting to get off, notwith- 
standing the driver’s remonstrance. Pittsburg P. R. W. Co. vs. (ald- 
well, 74 Penn. St. 421. 

The court held it was negligence in the driver to allow children so 
young to ride on the platform, and the company was liable. 

Conceding to those authorities all the weight which is claimed for 
them, it is clear that they are inapplicable to the present case, in which 
the facts proved are quite different, although kindred principles may 
be involved and receive application. 

The ruling invoked in the Wardle case, 34 Ann. 204, has no bearing 


on the issues here presented. 

The district judge correctly viewed the facts and the law and _ pro- 
perly relieved the company. 

Judgment affirmed with costs. 








No. 9382. 


SUCCESSION OF THoMAS J. MARTIN vs. SUCCESSION OF PHILIP HOGGATT. 

The delay of two years granted to non-residents for the purpose of appealing from a judg- 
ment rendered by the courts of this State, under the provisions of Article 593 of the 
Code of Practice, is not affected by the death of the non-resident who is cast in a suit; 
but this right, like all others, is transmitted to his legal representatives, even though 
his succession is administered in this State by a resident admistrator. 

The provisions of that article apply as well to plaintiffs as to defendants who are non-resi- 
dents. 

The attempt of a district court to annul a judgment of the Supreme Court, is a most danger- 
ous usurpation of authority which cannot and will not be tolerated in this State. 
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PPEAL from the Eighth District Court Parish of Madison. 
Deloney, J. 


Wade R. Young and James T. Coleman for Plaintiff and AppeHant. 
John B. Stone and J. C. Hawkes for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocuk, J. Before his death, Thomas J. Martin obtained in this 
Court a moneyed judgment against the defendant succession, in solido, 
with another defendant, on a lease-bond signed by Philip Hoggatt as 
surety. 

On the 15th of May, 1882, he proceeded by rule in the district court 
for the enforcement of his judgment and for a sale of succession prop- 
erty; he was met by an answer setting up the absolute nullity of his 
judgment. The plea was maintained and his rule was discharged by a 
judgment rendered on January 12, 1883. 


On the same day, through his counsel by motion in open court, he 
obtained an order of appeal from said judgment. 

On the next day, January 13, he’ died in Louisville, Kentucky, the 
place of his residence. 

On the 19th of the same month, a judgment was rendered rescinding 
the order of appeal of the 12th, on the ground of his alleged acquies- 
cence in the judgment appealed from. 

Au appeal under a bond executed by his attorney was subsequently 
brought up to this Court, and was stricken from our docket for the 
reason that he was dead and his succession unrepresented. 35 Ann. 386. 

A. W. Crandell, in his capacity of administrator of the subsequently 
appointed succession, then applied for an appeal from the two judg- 
ments, of January 12th and of January 19th, but obtained an order 
from the latter only. That appeal resulted in the reversal of the judg- 
ment of January 19th, which purported to rescind the order of appeal 
of January 12th, obtained for Martin the day before his death. 36 
Ann. 337, , 

On the 2d of October, 18384, A. W. Crandell, administrator, obtained 
an order of appeal from the judgment of January 12, 1883, on a _peti- 
tion, in which he recited substantially the foregoing facts, and in which 
he averred that the appeal taken for Martin before his death had lapsed, 
but that as a non-resident the latter was legally entitled to an appeal, 
if applied for within two years of the rendition of the judgment. 

The grounds of the motion to dismiss that appeal are: 
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1. Want of capacity of Crandell to prosecute the appeal, on account 
of his failure to produce the evidence of his appointment and of his 
qualification. 

2. The prescription of one year in bar of the right of the succession 
to appeal. - 


The first ground of the motion is easily met by the suggestion that 
it is urged too late and not in the proper tribunal. It should have been 
urged in the district court where Crandell obtained his first order of 
appeal, of January 14, 1884. The remedy was by a motion to rescind 
the order of appeal, on the ground now urged here. It would have 
presented an issue under which evidence could have been produced and 
discussed between pa rties. 

But in the order of appeal of January 14, 1884, Crandell was specially 
recognized by the district court as the administrator of the Martin suc- 
cession, and formally authorized to prosecute the suit of Martin vs. 
Succession of Hoggatt. Hence we conclude that the objection comes 
too late, and is frivolous. Z 

The second ground involves two propositions ; the first, that the de- 
lay for appealing granted by Art, 593, Code of Practice, to non-resi- 
dents, applies only when they are defendants. The best answer to that 
argument is the text of the article ; it makes no distinction between one 
class of non-residents and another, and the courts can make none. 
The argument, showing the reasons for the distinction, might be proper 
on a proposed amendment to the article; it can have no force in a court 
of justice. Beaird vs. Russ. 34 Ann. 315, 

The second propositon rests on the argument that the succession 
of Thomas J. Martin, as represented by Crandell, is a home succession, 
and hence it cannot claim the rights of non-residents under Article 593 
of our Code of Praetice. 

If Martin was yet alive, his right to appeal within the two years 
could not be questioned. Are we to hold that because his estate has 
been admitted to administration in the parish of Madison, his succes- 
sion has been stripped of any rights which he could claim if living? 
The mere statement of the proposition is its best ‘refutation. There is 
no more reason in the contention that Crandell is, in the language of 
the article, “the party claiming the same,” and that as a resident he 
cannot invoke the additional delay for appealing. ‘he application is 
made in his ‘representative capacity, and it is in fact and in law the ap- 
peal taken by the succession of Thomas J. Martin, to which his right 
to the’ delay of two years has been transmitted. Personally, Crandell 
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could not appeal in his own right; in these proceedings he is the mere 


instrument of the succession. 

The identical position now occupied by the defendant was assumed 
by the appellee in the case of Krauster vs. Bank, 12 Rob. 456. He was 
answered as follows : 

“The petition of appeal, it is true, is in the name of the attorney 
appointed to represent the bank, but he alleges that the error in the 
judgment is to the prejudice of defendants. We do not look so much 
to the form as to the substance, and no one can hesitate in saying that 
the appeal is that of the bank. The attorney as such has no such in- 
terest known to us as will authorize him to appeal separately from 
those he represents.” 

If Martin was yet alive, and represented in Madison by an attorney 
in fact of that residence, it is evident that the appeal taken by the at- 
torney in fact would be Martin’s—just as the present appeal taken by 
Crandell, who is the agent of the succession of Martin, with its domicile 
in Louisville, Kentucky, is the appeal of the succession. 

The motion to dismiss is, therefore, overruled. 


ON THE MERITS. 


The attitude of the case simply presents the spectacle of a district court 
annulling the judgment of the Supreme Court. Is there any need of 
arguments or reference to authorities to demonstrate the presumptuous 
folly of sucha proceeding? As well, and with as much grace, could a 
justice of the peace in the parish of Madison attempt to annull a judg- 
ment of the district court of the parish. 

The coolness with which counsel for appellee claini that power for 
the Uistrict judge in the preniises, can only be equalled by the boldness 
with which the judge entered into the spirit of the venture. 

The feat had not been attempted since the year 1830, when it was 
conceived in the case of Melancon’s Heirs vs. Bronssard, 2d La., p. 9. 
Although the nullity was sued for in a direct action, and not collater- 
ally as in the instant case, our predecessors disproved of the scheme in 
avery summary manner. The Court said: ‘The legislature has not 
given jurisdiction to the district court, and it cannot assume it.” Toa 
suggestion that there was error in one of our final judgments, made in 
the case of Turley vs. Dreyfus, 35 Ann. 510, we answered: ‘We find 
no reason to question the correctness of our conclusions on the subject ; 
but were it otherwise, our decree is final and beyond review—so far as 
it affects the rights of the parties to this cause. Arguments, now made, 
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assalling its correctness come too late and need no further notice at our 
hands.” 

In the present case we are thoroughly satisfied of the correetness of 
our judgment which has been so unceremoniously assailed, but uuder 
a proper sense of our duty, we must decline to enter into the arena for 
the purpose of defending its legal existence. 

It is, therefore, ordered that the judgment appealed from be annulled, 
avuided and reversed, and that this case be remanded to the lower 
court for further proceedings according to law and to the views herein 
expressed ; costs of appeal to be paid by the defendant succession, 
costs below to abide the final determination of the cause. 


Topp, J. dissents from the decree overruling the motion to dismiss. 
¢ 


ON APPLICATION FOR REHEARING. 

We have given due and respectful consideration to the earnest appli- 
cation to re-open this case. After a thorough examination of the 
jurisprudence bearing on the two points in the controversy, we have 
concluded to adhere to our original decrve. 

The question involving the power or mode of reviewing a final judg- 
ment of this Court, en the ground of its alleged absolute nullity, is one 


of great delicacy and of no less importance, which is not provided for 
by legislation, and which has not often been considered in our juris- 


prudence. 
Strong arguments may be urged in favor of either side of the ques- 


tion, and equity might suggest the propriety of such a review, and 
might be enhanced by proper legislation on the subject. But under no 
possible circumstances could a judgment of this Court be reviewed by 
a district court in the manner proposed in the present instance. The 
identical ground of nullity on which our judgment was held to be of 
no force by the lower court, had been suggested in bar of plaintiff’s 
right of recovery, had been considered by us, and disposed of as insuf- 
ficient for the end proposed by the defendant. 

That element of nullity was therefore no longer an open question, 
and could not be considered as an oversight of the appellate tribunal. 
The claim that such a point could subsequently be reviewed by the 
court a qua, involves the exercise of a power which cannot be lodged 
in the lower tribunal, and its new recognition, as urged herein, would 
soon revolutionize jurisprudence, and strip the judgment of the courts 
of final resort of that force and certainty which can alone make them 
efficient. 

The application for rehearing is therefore denied. 
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CONCURRENT OPINION. 

BermupDeEz, C.J. The refusal of the rehearing leaves the judgment 
rendered intact. That judgment reverses that appealed from and re- 
mands the case for further proceedings. 

The controversy is on a rule for the sale of succession property to 
satisfy a claim recognized by judgment of this Court. The defense is 
that this judgment is an absolute nullity. 


Without assigning any reasons, the district court dismissed the rule. 
The judgment thus rendered was reversed, because that court had no 
jurisdiction to annul a judgment of this Court, and not because the 
judge had ruled erroneously on the validity or invalidity of the judg- 


ment attacked. 
Further examination shows that, after the answer had been filed to 


the rule charging the nullity of the judgment, the plaintiff in rule 
moved to reinstate the case for trial, in which, on appeal, this Court 
rendered judgment against the succession of Hoggatt. The judgment 
appealed from was rendered after this motion had been made. 

That motion apparently implied an admission of the nullity of the 
judgment of this Court by the party in whose favor it was rendered. 


In the face of such admission, the district judge could not arrive at 
a conclusion different from that which he reached in dismissing the 
rule, which was based on a judgment the nullity of which the plaintiff 
therein had thus admitted. 

As it does not appear from the record that the district judge has an- 
nulled a judgment of this Court, and as the case is remanded, an op- 
portunity will be offered him, on the trial of the rule, to state the rea- 
sons justifying his course. 

I am not ready to subscribe to the proposition that a district court 
can in no conceivable contingency either annul or treat as bull a judg- 
ment of this Court. 

I think that where a judgment of this Court is an absolute nullity 
on the face of the record, the party aggrieved thereby is not left with- 
out adequate remedy to be relieved from its effect. 

I therefore concur in the decree refusing the rehearing, not because 
a district court has no jurisdiction to annul a judgment of this Court 
in 2 proper case and in a proper proceeding, but because that decree 
produces the effect that the rule to sell property, ete., is remanded to 
the lower court for further proceedings and an opportunity is thus of- 
fered to the district judge to adduce reasons in support of his action. 
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DIssENTING OPINION. 

Topp, J. I think a rehearing should be granted in this case. 

I am satisfied that, where a judgment of the Supreme is an absolute 
nullity, a district judge has the power and authority to so declare 
it in a proper proceeding. 

In this case there was a rule taken te cause the sale of the property 
of Hoggatt’s succession to pay a judgment of the Supreme Court against 
said succession. 

The rule was opposed on the ground that said judgment was abso- 
lutely null. The issue touching the alleged nullity was thus directly 
raised and not in a collateral manner, and if this nullity was apparent 
from the face of the record of the proceedings in the case, the judge 
had not only the right, but was bound so to declare it. I think this 
proposition is supported by the decision of this Court in the cases of 
Edwards vs. Edwards, 29 Ann. 597: Grivot vs. State Bank, 31 Ann. 
468 ; Walker vs. Baretti, 32 Ann. 1159. 

I am further satisfied from a critical examination of the record re- 
ferred to and which was before the judge of the first instance, that the 
judgment sought to be enforced by the rule in question was an absolute 
nullity and was properly so declared. 

I therefore dissent from the refusal of the majority to grant a rehear- 
ing of the case. 








No. 9222. 
SUCCESSION OF CoLIN J. NICHOLSON ON OPPOSITION OF ST. ANNA 
ASYLUM. 


An executor is, in effect, but the mandatory of the testator touching the dispositions of the 
will. He must, in the exercise of his functions thereunder. conform to its terms and 
directions. So where he is instructed to pay a stipulated sum to any asylum he may 
select ‘‘especially devoted to the care of aged persons,’’ he is not authorized to give it to 
an asylum devoted by the terms of its charter, ‘to the relief of destitute females and 
helpless children” and cannot be compelled to do so. 


PPEAL from the Civil District Court for the Parish of Orleans, 
de Lazarus, J. 


E.. H. Farrar, Blane & Butler and Merrick, Foster & Merrick for the 
Asylum, Appellee. 

Singleton, Browne & Choate for the Executor aid Legatee, Appellant. 

The opinion of the Court was delivered by 


Topp, J. The St. Anna’s Asylum claims a bequest of $5000 under 
the last will of Colin J. Nicholson, deceased, and institutes a proceed- 
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ing against John T. Hardie,executor of said last will, to enforce the 
recognition of its right to and payment of said bequest. 

The clause of the will under which the claim is made reads thus: 

“To the support of asylums in the faith of the Protestant religion, 
especially devoted to the care of aged persons, $5000. This, or these, 
as the case may be, to be located in the city and parish of Orleans, and 
I leave to my executor the selection of such institution or institutions.” 

The executor resists the demand, and retains the sum named in his 
hands for the following reasons, which we find embodied in his final 
account and which is reproduced in his answer to the present suit, to- 
wit : 

“T have not paid the legacy bequeathed to the support of asylums in 
the faith of the Protestant religion, especially devoted to the care of 
aged persons, $5000, this, or these, as the case may, to be located in 
the city or parish of Orleans, La., for the reasons that there are no 
asylums of the kind indicated located in the city or parish of Orleans.” 

The sole question jor our determination under the pleadings is, 
whether or not the St. Anna’s Asylum comes within the terms and con- 
ditions of the will, and is or not entitled to receive the legacy in ques- 
tion. 

We find that the St. Anna’s Asylum was chartered by an act of the 
General Assembly passed in 1853. 

The title of the act is: ‘An Act to incorporate the St. Anna’s Asy- 
lum for the relief of destitute females and helpless children of all re- 
ligious denominations.” 

The first section of the act reads : 


“That all persons who are now memders of said association and such 


other free white persons as may, in accordance with the provisions of 
this charter, be hereafter associated with them are hereby created a 
corporation under the title of the St. Anna Asylum, for the relief of 
destitute females and helpless children of all religious denominations,” 


ete. 

We know of no better guide for ascertaining the character of an in- 
corporated institution as the objects of its organization and the pur- 
pose or purposes to which it fis devoted, than the provisions of its 
charter. In fact to the charter alone must we look for information on 
these points. 

The acts of the officers or members of such association, even through 
a series of years, cannot impart to it a different character or different 
purpose than that declared and fixed by the charter. 





SUPREME COURT OF LOUISIANA. 


Y Succession of N icholson- 

We must presume that all acts and proceedings are in strict conform- 
ity with the law that created it, and if they are not, they are powerless 
to establish a different institution with other objects and ends than 


watranted by the terms of the creative act. 


With such elementary principles to guide us, the question before us 
becomes of easy solution. 

The testator directed $5000 to be paid to an asylum or asylums 
“especially devoted to the care of aged persons.” Was the executor 
under such direction, authorized and required ‘to pay the amonnt to an 
institution established expressly and solely for the relief of ‘‘destitute 
females and helpless children?” We are constrained to answer this ques- 
tion in the negative. 

An executor is, in effect, but the mandatory of the testator. The 
will is his mandate. He has no power and is subject to no duty except 
within its terms and conditions. The testator in this instance evi- 
dently and beyond question wished to relieve by his charity persons 
needing care and attention in their old age, and he exacted that for 
aiding such persons, the means of relief placed in the hands of his 
executor should be strictly applied. We cannot possibly gather from 
the will, by any rule of construction, that it ws the testator’s desire 
that his bounty should be bestowed on any other class of persons. 


Hence, if with such plain direction before him, the executor instead 
of devoting the fund to help the aged, should cause it to be applied to 
the relief of destitute females, regardless of age, and helpless children, 
it would seem that so far from acting within the warrant of his authority 
he would contravene the very letter and spirit of it. 

It may be true that the St. Anna Asylum has under its care a number 
of aged females; however, this is but a mere incident in its administra- 
tion. The will required that the asylum to be selected by the executor 
should be especially devoted to the care of the aged; that is, that its 
chief, main, if not exclusive, object should be to provide for this class 
of persons. It might, moreover, be reasonably inferred that the evi- 
dent intent of the testator from the expression ‘‘aged persons, ” was to 
extend his benevolence to the aged of both sexes; that if he intended 
to confine it to women exclusively, he would assuredly have used words 
to show such limitation. We learn from the testimony, as might be 
inferred from the charter, that aged men are excluded from the asylum. 

Under these views it becomes unnecessary to determine whether this 
asylum is a Protestant asylum, or, in the language of the will, one in 
the faith of the Protestant religion; for, since it has failed to establish 
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one of the conditions under which it could claim the legacy, it would 
not help it, even were it shown that it fulfilled the other requirement. 

There was some discussion between counsel touching what should be 
done with the fund should the plaintiff be deemed not entitled to it. 
Evidently this is no concern of the Asylum. Being without interest 
it cannot contest any disposition of it that has or may be made by the 
executor. Nor have we anything to do with the question raised with 
respect to the discharge of the executor and the homologation of his 
account. The rejection of plaintiff’s claim leaves all such matters re- 
lating to the succession of Nicholson in statu quo. 

The judgment which was in favor of the asylum must be reversed. 

It is therefore ordered. adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed, and that the de- 
mand of the St. Anna Asylum be rejected with cost in both courts. 


Rehearing refused. 








No. 9183. 


NEw ORLEANS, BATON ROUGE AND Bayou SARA PACKET COMPANY VS. 
JOHN J. BROWN. 


When a motion is made for a continuance in this court accompanied by a writing purport- 
ing to be an order or cuusent of the opposite party thereto and the counsel of the latter 
alleges that such writing has been improperly obtained, the motion and writing sub- 
mitted therewith will be sent to the lower court with directions to take testimony on the 
matter and return the same to this court, 

PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


E. H, Farrar for Plaintiff and Appellee. 


Singleton, Browne & Choate for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The counsel for the plaintiff who is avpellee tiled his 
brief and an order to the clerk to submit the case. The counsel for 
the defendant did not file a brief but made a motion for a continuance 
aecompanied by a sworn statement, that at a meeting of the Directors 
of the plaintiff company attended by all of them, three in number, held 
on the 16th. of the present month, resolutions were unanimously passed 
directing the treasurer to pay Mr. Farrar his fee in this case and au- 
thorizing him to continue it. 
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The plaintiff’s counsel insists that the case be heard and decided on 
his submission and denies that any lawful and proper authorization has 
been given for its continuance, or avers that the authorization appear- 
ing in the resolutions has been obtained improperly. 

We cannot investigate the matter here. Evidence must necessarily 
be taken by the lower court to ascertain whether a continuance is or- 
dered or authorized by the plaintiff who has a judgment for over eight 
thousand dollars and who has prayed an amendment for ten per centum 
damages for a frivolous appeal. 

It is therefore ordered that copies of the motion for continuance and 
of the statement and affidavit of the Directors of the plaintiff company 
be transmitted to the lower court which is hereby directed to take tes- 
timony for the purpose of ascertaining whether a continuance was prop- 
erly authorized or authorized in fact, and also touching all matters 
connected therewith and return the same to this court speedily. 








No. 9384. 


Joun I. ApAmMs & Co. vs. SAMUEL FRIEDLANDER.—ADAMS KELLOGG, 
INTERVENOR. 

The transfer of a judgment ‘‘ so far as the same now remains unpaid,” with subrogation to 
existing rights against the person and property of the debto:, does not authorize the 
transferee to assail prior contracts of the original judgment creditor, under which, for 
due consideration, certain property had been released from the judicial mortgage re- 
sulting from the record of the judgment; nor does it subrogate the transferee to the 
rights of the transferrer to complain of non-compliance with alleged terms of such ex- 
tra judicial contract. In any event, the transferree could not judicially claim the nul- 
lity of such contract withou making both parties thereto parties to his suit. 

Where antecedent tender is required, a mere written communication demancing the can- 
cellation of a contract and expressing the willingness to return what had been paid, 
when not actively dechined or refused, is not a substitute for the tender itself or an ex- 
cuse for not actually making it. 


PPEAL from the Eighth District Court, Parish of Madison. 
Deloney, J. 


Wade R. Young for Plaintiffs and Appellants. 
A. L. Slack for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. ‘he Importers and Traders’ National Bank of New 
York, as holder of notes of Temple S. Coons endorsed by John I. 
Adams & Co., recovered judgment against Coons for $5507.58 in the 
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property of Coons, in Madison parish, on May 30, 1879. 


In May, 1881, the bank recovered a judgment against Johu I. Adams 
& Co. as endorsers on the same notes for $2674.00, being fifty per 
centum of the amount due on said notes, to which the solidary liability 
of Adams & Co. had been reduced by the terms of their composition 
proceeding in bankruptcy. The amount of this judgment was paid 
by Adams & Co. 

The judicial mortgage resulting from the recordation of the judg- 
ment of the bank against Coons rested on two plantations of the 
debtor in the parish of Madison, the ‘* Richmond” and the “ Killickran- 
kie” plantations, upon which Samuel Friedlander also held a judicial 
mortgage. 

Under a sale made in execution of his judgment, Friedlander had 
become the purchaser of ‘ Richmond”, subject, however, to the judi- 
cial mortgage of the bank. 

The title to “Richmond” was clouded by certain conflicting claims 
which it was necessary to clear away, and a written agreement was 
made between the bank and Friedlander, in March, 1882, by which the 
former was to forbear from foreclosing its mortgage until the title was 
cleared, and, upon such clearing, to accept from Friedlander the sum 
of $2500 in full satisfaction and release of its judicial mortgage 
on Richmond”, reserving the right to proceed for satisfaction of the 
balance of its judgment and mortgage against any other property sub- 
ject thereto. 

In February, 1883, in pursuance of above agreement, the title having 
been cleared, the bank accepted the $2500 from Friedlander and exe- 
cuted a written release of its mortgage on *‘Richmond.” with the reser- 
vation aforesaid against other property, and the mortgage was, accord- 
ingly, actually cancelled, as against ‘“ Richmond,” on the Recorder’s 
books. 

After all the foregoing transactions, in March, 1884, the bank trans- 
ferred to John I. Adams & Co., the present plaintiff, the judgment held 
by it against Coons, without reference to the release of the mortgage 
against “‘ Richmond,” which had been previously executed or to the 
payment of $2500 by Friedlander ; but the transfer is carefully limited 
to the judgment, “‘so far as the same now remains unpaid,” and to the 
bank’s righis in the premises, whether against said Temple 8. Coons, 
or any property on which said decree may be a lien or judicial mort- 
gage and against any other person.” 
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John I. Adams & Co., the present plaintiff, is an entirely distinct 
firm, in every respect, from the firm of the same name which had en- 
dorsed the notes of Coons, and against which, subsequently, the bank 
obtained judgment, and which had satisfied that judgment. 

The present action is brought to rescind the agreement between the 
bank and Friedlander, as to the release of the mortgage of “ Rich- 
mond,” and to compel Fiiediander to accept a return of the $2500 paid 
by him, and to reinstate the released mortgage. © 

The complaint is, that the written instruments touching the release, 
do not contain the whole agreements between the parties ; but that 
there were other oral stipulations, with which Friedlander had bound 
himself to comply and which he had violated. 

We do not find it necessary to particularize turther the nature of 
these allegations; since it is plain, for several reasons, that plaintiff 
has no right to maintain this action, viz: 


1. The agreement was between the bank and Friedlander. The 
plaintift was neither party nor privy to it; and whatever rights to 
attack it, might have inhered in the bank, there is nothing to show 
that such rights have been transferred to plaintiff, which has simply 


acquired the judgment as it stood, at date of transfer in 1884, after 
the agreement for release had been fully executed, and the transfer of 
the bank’s rights under the judgment did not include its rights to 
attack the executed release which arose from an extra judicial contract. 


2. It seems too clear to admit of dispute that if plaintiff had ante- 
rior rights, as claimed, which were injured by the bank’s dealing with 
Friedlander, giving it the privilege, in its own right, to attack and 
annul the contract, it would be absolutely essential to make the bank 
a party, which has not been done. 

3. It is a case in which antecedent tender of the sum paid by Fried- 
lander, would be a condition precedent to the action. Such tender 
has not been made and the communications expressing a willingness 
to make such payment, not answered or expressly declined by Fried- 
lander, cannot operate as a substitute for actual tender or as legal 
excuse for failure to make it. 

If we entered into more visceral questions, our solution of them 
would be equally fatal to the case of plaintiff; but the foregoing are 
sufficient to sustain the judgment. 


Judgment affirmed. 
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No. 9402. 

THe STATE EX REL. JOHN A. CAMPBELL vs. O. B. STEELE, AUDITOR. 

A mandamus lies to compel the State auditor to issue his warrant on the State treasurer for 
the payment of a valid claim recognized by law, to meet which, an appropriation was 
made by the legislature. 

The holder of such claim is authorized to refuse a warrant drawn against a general fund to 
the credit of a particular year, when the law directs payment to him from any money 
in the treasury not appropriated, and when there is not money enough to the credit of 
that fund, for that year, to satisfy that warrant. 

Such holder can require the auditor to issue to him anotner warrant on the treasurer, to be 
paid out of the general fund at the time in the treasury, unappropriated. and to the 
credit of another year, out of which it can be paid. 

The State anditor has no authority to restrict the payment of the holder of such claim, to 
the general fund of a particular year, out of which it could not be paid. 

Under the terms of the concurrent resolution of the General Assembly, No. 124, adopted 
subsequently to Act No. 23 of 1884, the beneticiaries therein named are entitled to a distri- 
bution among themselves, only of the surplus or residue of the general fund of 1883, re- 
maining after payment of the claim recognined by Act 28 in favorof the relutor; which 
makes the necessary appropriation to meei the same, out of money at the time in the 
treasury. 

APPEAL trom the Seventeenth Distriet Court, Parish of East Baton 

A Rouge. Burgess, J. 

Alfred Goldthwaite and T. L. Bayne tor the Relator and Appellee. 
M. J. Cunningham, Attorney General, for Defendant and Appellant. 


Wm. A. Seay for the Intervenors, Appellants. 

The opinion of the Court was delivered by 

Bermupez, C. J. The relator avers that he holds a valid claim 
against the State, to meet which the legislature has made an appro- 
priation directing its payment out of any money in the treasury, not 
appropriated. 

He complains that the State auditor refuses to issue in his favor a 
warrant for the amount thereof, $25,145.50, to be paid from the gen- 
eral fund of 1883, their being sufticient money in the treasury to sat- 
isfy the same. . 

The auditor denies the right of the relator to such warrant. He 
avers that the money to which the relator refers is not in the treasury ; 
that, if it were, it would, like the other money therein, be subject to 
superior claims which would absorb it. 

An intervention was filed by certain police juries, setting forth a 
claim of $20,000, to be paid out of the surplus of the general fund of 
1883 and of other years, under a concurrent resolution of the legisla- 
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ture of July 10, 1884. The intervenors tine the relator’s right to be 
paid as claimed. 

From a judgment making peremptory the mandamus sought by the 
relator, both the State auditor and the intervenors have appealed. 

“The claim of the relator is a valid claim. 

By Act No. 28 of 1884, the legislature authorized the Governor to 
draw his warrant in favor of the relator for the sum of $25,145.50, to 
be paid out of any money in the treasury not appropriated. 

This sum was allowed to be in full of all demand for professional 
services rendered by the relator, as counsel engaged to represent the 
State before the Supreme Court of the United States, in the suit against 
her by the States of New Hampshire and New York and in other suits 
in that Court and in other courts, relative to the Debt Ordinance of 
1879. 

The act was approved July 3, 1884, and was promulgated the next 
day. 

On the 8th following, the Governor issued his warrant addressed to 
the auditor, directing him to pay to the relator the sum in question in 
accordance with Act 28. 

The auditor offered a warrant against the general fund of 1884, which 
was declined, as it would not be paid in full, the relator claiming 
that the warrant should be drawn against the general fund of 1883, 
unappropriated, out of which the same conld be paid in full. 

The validity of the claim being thus clearly established, the next 
question which arises is whether an appropriation was made for its 
payment, and if so, what is that appropriation. 

In the case of State vs. Bordelon, 6 Ann. 68, the meaning and pur- 
port of the word “appropriate” was inquired into, ascertained and 
announced. 

The Court asked: 

“What is the meaning of the word appropriate?” Itis to allot, as- 
sign, set apart, apply anything to the use of a particular person or thing 
or for a particular purpose. This may be done without using the word 
‘‘appropriate,” and this act certainly does assign, allot and set aparta 
certain portion of the public moneys, not otherwise appropriated and 
directs the said portion to be paid to particular persons for a given 
purpose. There are no formal words required to be used in an appro- 
priation bill. The constitution has not undertaken to direct what tech- 
nical language shall be employed. This has been wisely left to the 
legislative power, and they seem to have exercised that right in this 
instance in such a manner as to leave no doubt as to what they intended 
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to do or of what they did. The language of this act must therefore be 
regarded as fully sufficient to constitute an appropriation.” See 
Stratton vs. Green, 45 Cal. 149. 

What the previous court then said we now reiterate as well applica- 
ble to the present matter. 

Act 28 palpably recognizes the claim of the relator and orders it 
to be paid “from any money in the treasury, not appropriated.” 


It was passed while there was enough money in the treasury to pay, 


it, and before any appropriation of it to any other object to prevent or 
impair its payment. 

The General Assembly most probably understood the exact condition 
of this fund then and employed the language used in the act to cause 
its application to the admitted indebtedness. 

The words of the act are entirely sufficient to accomplish this end, 
by charging that fund and any other fund in existence with a reserve 
for that purpose. 

The legislature did not propose to postpone the payment of the 
claim. They contemplated to have it paid from any money in the 
treasury which had not been previously specifically destined, set apart 


- or appropriated for another object. 


The relator further averred that there was, and there is still, money 
in the treasury out of which his claim can be satisfied in full. 


It is admitted that the remitted interest of 1879, retained in the 
treasury by the services of the relator, amounted to $323,167, and that 
on the 10th of May, 1883, there was transferred from the same to the 
general fund of that year $25,671.90. It is also admitted that at the 
time the warrant offered by the auditor was declined, there was 
$124,000 in the treasury to the credit of the same fund, which, on the 
day of trial (October 22, 1884) had been reduced to $37,000. It how- 
ever appears by the treasurer’s account, dated that day, that there 
was to the same credit a cash balance of $38,815.45 in the treas- 
ury. 

It is therefore quite clear that, when Act 28 took effect, July 5, 1884, 
there was in the treasury $25,145.50 of the remitted fund of 1879, 
transferred on May 10, 1883, enough to pay relator. 

The question of identity of the funds is not material for the deter- 
mination of this cuntroversy. 

The fact is, that there was in the treasury, at the date of the act, a 
large amount of money to the credit of the general fund of 1883, and 
that part of it was appropriated by the legislature for the benefit and 
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relief of relator, the balance remaining subject to subsequent appro- 
priations. 

The State auditor has no authority to restrict the payment of the 
relator’s claim tothe general fund of any particular year out of which 
it could not be paid. 

We do not think it necessary to notice the intervention further than 
to say that, whatever the rights be which the intervenors claim under 
the concurrent resolution of the General Assembly, on which they rely, 
they cannot assert any demand entitled to priority or precedence over 
that of the relator. 

The resolution directs the transfer only of the surplus of the gen- 
eral fund of 1883, for distribution among the beneticiaries named, that 
is, the excedent of that fund on hand, on the day on which the resolu- 
tion was adopted, after deduction from the general fund of the amount 
of the relator’s claim, as approved and ordered to be paid out of any 
money in the treasury, not otherwise appropriated, on the 3rd of July, 
1884. 

Their rights, whatever they be, extend only to the residue, after pay- 
ment of the relator. 

The record does not show that any one else claims priority over the 
relator and there is no evidence of the existence of any claim superior 
to his, for payment out of the general fund of 1883. 

It is therefore ordered and decreed that the judgment appealed from 
be affirmed with costs. 


No. 9227. 
Louis FIsHEL vs. ARMAND MERCIER. 

Where a tax-sale has been declared a nullity, the purchaser at such sale is entitled to re- 
imbursement of the capital, interest and penalties he has paid, unless where the 
assessment of the property was radically defective or other essential legal requisites 
not complied with, in which last case only the principal aad interest of the taxes paid 
can be recovered. 

Whatever presumptions in favor of tax deeds may attach under the provisions of the Con- 
stitution, they have no application to tax-deeds which have been decreed null and void. 
In order to recover penalties paid under a void tax-sale, the plaintiff must prove the 
validity of the assessment, and having failed to make such proof, his claim to that 
extent is non-suited. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Braughn, Buck & Dinkelspiel for Plaintiff and Appellant. 
F. Michinard and C. McRae Selph for Defendant and Appellee. 


The opinion of the Court was delivered by 
Topp, J. The plaintiff purchased at tax-sale, certain real property 
of the defendant, situated in the city of New Orleans. After his pur- 
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chase and the confirmation of his title by the State Auditor, he insti- 
tuted a suit in the U.S. Cireuit Court for the possession of the property. 
The result was that the tax-sale was decreed a nullity, and he failed 
to get the property. 
Thereupon he instituted the present action to recover the taxes, 
penalties, costs, ete., he. had paid out as the price of the property at 


this illegal sale. 
The answer of the defendant, who 1s the original owner of the pro- 


perty, is substantially the general issue and the averment that he was 


not at all benetited by the sums expended by the plaintiff, and that 
he, plaintiff, had no right to demand restitution of him for the same. 

From a judgment rejecting his demand the plaintiff has appealed. 

We see nothing in this ease to distinguish it from several others, 
wherein the present court has held that parties in consimili casu were 
entitled to recover from the owner of property, whose taxes they had 
paid, the amount of the same. 

The right to restitution results from the fact that it is the duty of 
every citizen of a State to contribute to the payment of the lawful ex- 
penses of the government, and the taxes assessed against him repre- 
sent his proportion of such required contribution, and if he fails to 
discharge this duty and suffers another to make the payment for him 
without realizing any consideration for his disbursement, that he can 
look to the delinquent taxpayer and owner for reimbursement. 

It is not claimed in this instance, that the property in question was 
exempt from taxation ; nor that it was not regularly subject to assess- 
ment during the several years that he, defendant, failed to pay the 
taxes. Ihe defendant, however, insists that there is no sufficient 
proof in the record of the assessment of the property and of the 
amount of taxes due thereon, and that plaintiff should have produced 
the original rolls or abstracts therefrom to establish such facts. 

In the deed of the tax-collector to the plaintiff, we find a full recital 
of the proceedings, under which the sale was made, that the assess- 
ment was in the name of the owner, the adjudication of the property 
first to the State, the amount of taxes assessed and due for each year, 
the statement of the penalties, costs, etc. This deed was received in 
evidence without objection, and was sufticient proof of the facts re- 
cited particularly, there being no opposing evidence offered and no 
issue raised touching the said recitals. 

In cases where the assessments were shown to have been absolutely 
void in fixing the amounts to be reimbursed to the purchaser, we have 
not allowed him the penalties, costs, etc., for the reason that they were 
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incurred or charged in proceedings absolutely null for want of a legal 
assessment. Stafford vs. Twichell, 33 Ann. 520; Hopkins vs. Daunoy, 
Ib. 1423; Davenport vs. Knox, 34 Ann. 407; Hickman vs. Dawson, 
35 Ann. 1086. 

In the case, however, of Wederstrandt vs. Frehan, 34 Ann. 705, 
which was a case identical with this, where the sale had been.annulled 
because made during the time when tax sales were prohibited under 
under the provisions of Act 7, Extra Session of 1875, the taxes, penal- - 


’ ties, etc., paid were re-imbursed the purchaser. In our judgment we 


shall follow that precedent. 

We quote from that decision to show the reasons on which it was 
founded. 

“The title of an act to relieve delinquent tax-payers from the pay- 
ment of penalties in certain cases” is sufficiently broad to include the 
cases in which delinquent tax-payers would pay the principal on the 
amount of their taxes on or before the 1st of November, 1875, to whom 
in such cases, all interest aud penalties would be remitted. * * * As 
it appears from the record that plaintiffs made no effort to settle their 
taxes on or before the Ist of November, 1875, on the property, the 
ownership of which they claim not to have been divested by the tax 
sale, they are not entitled to the benefits conferred by the Act of 1875 
and are bound to defendants for all costs and penalties to which the 
property became liable under the very legislation invoked by them.” 

The sale of the property in that case was made on the 25th of Octo- 
ber, 1875, and the adjudication to the State in this bears date the 30th 
of August, 1875; and in this case, asin that, there is no proof that 
defendant uwner of the property made any effort to settle the taxes on 
or prior to the Ist of November, 1875. 

It is argued that, in no event, can the taxes and penalty for 1874, 
and the taxes of 1875 be recovered. The adjudication to the State was 
in part for the taxes for 1874, and as no offer of settlement as before 
stated was made by the owner within the time prescribed by Act 7 
above referred to, the penalties attached and were paid by the plaintiff 
and also the: principal of the taxes for 1875—no penalties therefor hav- 
ing been incurred--the taxes for which (the last year) were overdue 
when the deed was made to the plaintiff on the 15th of May, 1876; 
and we cannot see why the plaintiff is not entitled to recover for these 
years, as well as for the previous years. 

Among the items that go to make up the total sum claimed by plain- 
tiff, are the commissions, costs, etc., attending the tax sale. As this 
sale was a nullity, and the adjudication to the State made against a 
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prohibitory provision of law, the defendant cannot be saddled with 
these charges and plaintiff has no right to recover them. They 
amount to $175.96, taking this amount from the total sum claimed, it 
leaves a balance of $2306.75, for which plaintiff is entitled to judg- 
ment. 

The plea of prescription cannot be maintained. The demand is 
subject to the prescription of ten years. 

We cannot. however, recognize the privilege claimed by the plain- 
tiff, resulting, as alleged, from subrogation to the State’s privilege by 
virtue of the payment by him of the taxes on the property. Such 
¢laim is not embraced iu any-of the provisions of Art. 2161, C. C. de- 
elaring the conditions under whieh subrogation takes place. Legal 
subrogation does vot result from the payment of a privilege debt, 
when, at the time of the payment, the party making it has no privilege 
or mortgage on the property and is without interest otherwise. Suc- 
cession of Erwin, 16 Ann. 132; 12 Ann. 41; 15 Ann, 52. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed; and, proceeding to 
render such judgment as should have been rendered, it is further ad- 
judged and decreed that plaintiff recover of the defendant twenty- 
three hundred and six dollars and seventy-five vents, with legal 
interest from the 15th of May, 1276, until paid. and that the claim of a 


privilege upon the property set up in the petition be rejected, defen- 


dant to pay costs of both courts. 


DISSENTING OPINION. 

BerMUDEZ, C.J. This is apparently a suit to recover against the 
defendant a personal judgment for a sum of money which the plaintiff 
alleges has satisfied taxes and penalties due on defendant’s property. 

The defense is no cause of action, the general issue, prescription, 
that the amount did not enure to defendant’s benefit, ete. 

In reality it is an action for the repetition of the price paid for the 
purchase of property, the title to which was annulled. The claim is 
urged by the evicted purchaser, not against the party to whom he has 
paid the price, but against his vendor’s author. 

The facts are that the property was adjudicated on August 30, 1875, 
to the State, and afterwards, on May 15, 1876, as the property of the 
State to plaintiff. 

Plaintiff’s pretensions to the ownership of the property were twice 
repelled as well by the State as by the Federal judiciary. 
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It does not appear that the State was a party to the suit in which it n 


is claimed that the sale to her was a nullity. Until the title to the n 
State has been annulled so as to conclude the State, the title stands in 
her name. g 
Neither does it appear that the inscription of the title to the State v 
was cancelled from the Conveyance office. V 
The plaintiff sues therefore as an evicted purchaser. His claim 
should have been urged-against the State before the legislature, and i 
not against her alleged author. 
The defense of no cause of action was well founded and should a 
have been sustained. 7 
v 


But taking the action to be one for the recovery of an amount 


voluntarily paid by the plaintiff to disencumber defendant's property " 
from several years taxes due on it, how can the plaintiff be permitted . m b 
to ask a personal judgment agaiust the defendant for the reimburse- ‘ 
ment of that amonnt, when it is considered that a delinquent taxpayer li 

is not personally liable for the taxes due on his real estate, and that 
such taxes can be satisfied when due, only out of the proceeds of the t 
property on which the same are assessed and on which the law allows. ° € 
a lien to both the State and to municipal corporations, to whom the x. 
same may be due. i 

At the date of the adjudication, the Act of 1872, No. 73, which 
authorized the collection of taxes out of any property of the delin- . 
P 


quent, had been amended. 
_Act No. 13 of 1876, p. 11, E. S., which became a law, from and after - 





its passage, early in March, was te the effect that all taxes due and b 
unsettled, or to become due, were secured exclusively by a lien and . 
privilege on the property assessed. k 
The object of that act was formally to make claims for taxes, real 
claims only, by preventing them from being urged in personam. | h 
This was made apparent by Act No. 34, p. 56, E. S. 1877, which ¢ 
limited the lien of the State and city to the property assessed, and . 
prohibited sheriffs and constables from executing writs for taxes on P 
any other property. ' a 
In May, 1876, the State had only a right of action in rem, although 
bound to proceed contradictorily with the owner of the property. In 8 
the absence of the lien, secured by registry, the State could not have 3 
brought a personal action against the defendant. t] 
When the plaintiff paid the sum, he was rot conventionally subro- d 


gated by the State, to the lien, which would have secured the pay- 
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ment of the taxes, ete., had the same been legally due, in case of the 
nullity of the sale. 

Plaintift was not a creditor of the defendant with privilege or mort- 
gage, or even an ordinary creditor of his. He had no interest at stake 
which could have subrogated him legally to the rights of the State, 
when he paid the amount. 

There was no law then in existence transferring such lien on such 
payment. 

If plaintiff became a creditor when his title was annulled, he only 
acquired the claim or rights which the State could have exercised. 
The State could not, assuredly have proceeded in personam, for the ob- 
vious reason that delinquent tax-payers were not personally liable for 
taxes then due by property belonging to them. One is personally lia- 
ble only where any property of his can be subjected to the payment of 
the claim. The Act of 1876 made the property only, not the owner, 
liable for the tax assessed and due. 


If plaintiff acquired any claim, it would be one in rem against the 
thing. The preceeding in rem implies the existence of a lien or en- 
cumbrance on the property proceeded against. How could he exer- 
cise such a claim, when he acquired no lien and has none on the 
thing ? 

Plaintiff stands in the predicament of one who pays a creditor whose 
claim affects real estate transferred to a third party who did not as- 
sume the debt due that creditor. As the party paying could not 
recover a personal judgment against the third party, who was not lia- 
ble personally, so the plaintiff here cannot recover such judgment 
against the defendant who was not personally bound. 24 Ann. 29; 6 
R. 407. 

Plaintiff has attempted a speculation lucri causa and has acted at 
his risk and peril. His remedy, whatever it be, is not in the pres- 
ent action against the defendant in this case. An evicted purchaser 
never was recognized the right to be reimbursed by the defendant, the 
purchase price paid to the seizing creditor who had a right of action 
in rem only. 

The conclusions announced in the opinion of the majority are not 
supported by the decisions in the cases of Wedderstrand vs. Freyhan, 
34 Ann., and Hopkins vs. Daunoy, 35 Ann., and other cases in which 
the purchasers at tax sales, subsequently annulled, recovered from the 
delinquent tax-payers restitution of the amounts paid by tlfe pur- 


chasers for taxes, penalties, etc. The mere reading of the opinions in 
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those cases shows that they presented facts and circumstances entirely 
different from the case at bar. They cover all cases in which the res- 
titution of taxes, costs, ete., by the delinquent, was made the condition 
ce of recovering possession of the property. ‘In this case the owner was 
never divested of his possession, and the purchaser was defeated in 
his attempt to gain possession, and his purchase annulled. 

The record contains no evidence that the taxes which he claims to 
have paid were due by the defendant, or had ever been legally as- 










. sessed against his property. 

If it be true that the property was validly adjudicated to the State 
on August 30, 1875, it belongs to the State at thisdate. The judgment 
annulling the sale by the State to the plaintiff, did not divest the for- 
mer of her title to the property. It merely placed things in the con- 
dition in which they stood prior to the adjudication to plaintiff on May 
15, 1876; in other words, it annulled the adjudication to plaintiff, 
nothing less, nothing more. 

It is manifest that, were the defendant now to pay the plaintiff the 
amount which he claims, that payment would not divest the State of 
her title to the property if she acquired any. The defendant would 
then have lost his property, and besides, the amount claimed as taxes 
due on it, and for which it was apparently contiseated for the benefit of 
the State. 

The judgment appealed from should be affirmed. 

Pocue, J. concurs in this opinion. 






















On APPLICATION FOR REHEARING. 

; ‘ FENNER, J. In this case while adhering to our conclusion of de- 
at . fendant’s liability, for the principal of the taxes and the interest from 
date of payment, under the equitable principles of Hopkins vs. 
Daunoy, regardless of the question of the validity of the assessment, 
yet his liability for prior interest and penalties, does depend directly 
, on that question; and we grant a rehearing restricted to the question 
- as to whether the record furnishes sufficient evidence to sustain the 
demand for such interest and penalties. A rehearing thus restricted, 

is therefore granted. 
PocuE, J. Without waiver of the views contained in the opinion 
of the Chief Justice, I concur in this decree. 


















On REHEARING. 

FENNER, J. The decision in Hopkins vs. Daunoy, 33 Ann. 1423, 
followed in this case, rests upon equitable principle that all property, 
not exempt, is legally bound to bear its quota of equal and uniform 
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taxation ; that, although the assessment and other proceedings be void 
and the recovery of the tax levied thereunder be thereby temporarily 
defeated, yet that under the power of reassessment, the State and 
municipalities may, and in the performance of their duty, should take 
new and valid proceedings for the collection of the tax; that there- 
fore, when the purchaser at a void tax-sale has actually paid the taxes 
he has relieved the property of a charge which, though not legally 
eperative at the moment, was subject to immediate and valid reimpo- 
sition, and has thus conferred upon the owner a direct benefit, which 
equity will not permit him to enjoy at the expense of the purchaser 
who has paid. 

The manifest justice of this rule, approves the wisdom of its adop- 
tion and the propriety of its enforcement under all circumstances. It 
is calculated to repress the vicious tendency of property owners to 
evade, on technical grounds, their just share of the burdens of govern- 
ment, and to aid the State and subordinate taxing authorities in the 
collection of their limited and sorely-needed revenues. 

But, as we said in the case referred to, the rule has no application to 
the penalties paid where the assessment was null. The owner was not 
liable for such penalties and could not be made liable therefor by any 
subsequent proceeding. 

Therefore, the right of the purchaser to recover these must depend 
upon the fact whether or not the assessment was valid. If valid, the 
penalties were due, although the subsequent proceedings for the sale 
were defective and illegal. 

The plaintiff in this case has furnished no proof of the validity of 
the assessment except the recital of the tax-deed. 

The constitutional provisions which attach certain presumptions to 
tax-deeds have no application to deeds which have been decreed null 
and void, as in this case. 

It was, therefore, incumbent on the plaintiff to establish the validity 
of the assessment as a condition precedent to his right te recover pen- 
alties. Having failed to do so, he must be non-suited as to that portion 
of his demand. 

It is therefore ordered and adjudged that our former decree herein 
be amended by reducing the principal of the judgment from $2306.75 
to $1455.50, and by rejecting plaintiff’s demand for the difference as in 
case of non-suit, and that, in all other respects, our said decree remain 


undisturbed. 
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CONCURRING OPINION. 

Bermupez, C.J. I concur in that portion of the judgment on the 
rehearing which amends the judgment previously rendered, so as to 
relieve the defendant from part of the claim, but I adhere to my dis- 
senting opinion, as the other part of the judgment which allows the 
claim, which I think should not be recognized at all. 

Mr. Justice Poché concurs in this view. 

Mr. Justice Todd and Mr. Justice Manning concur in the decree re- 
fusing the rehearing, so far as it leaves the previous judgment undis- 
turbed, but dissent from it in other respects. 





No. 9327. 
T. C. SACHSE vs. C1TIZENS’ BANK ET AL. 

An assignment of property to a third person without other considerations than in trust for 
the benefit of creditors, executed in this State, belongs to a class of tenures not recog- 
nized by the law of Louisiana, is of no effect, and binding on no one. 

Where such assignment has been made co a non-resident by a debtor against whom an order 
of seizure and sale has been taken out, and is immediately followed by an injunction 
suit in the name of such assignee, to restrain the execution of such order, and by an ap- 
plication to remove the cause to the Federal Court, such assignee will be regarded asa 
mere nominal and collusive party, representing no intere&St but that of the assignors, 
the proceeding will be treated as a mere device to gain delay by such removal, and the 
order of removal should be denied. 


A PPEAL from the Ninth Distriet Court, Parish of Tensas. Young, J, 


Farrar & Kruttschnitt and Wade R. Young for Plaintiff and Appellee. 


Miller & Finney and Steele & Garrett for Defendant and Appellant. 


On MOTION TO DiIsMIss 

The opinion of the Court was delivered by 

FENNER, J. This is an appeal from an order of removal of the cause 
to the Federal Court. The judge, having recused himself, appointed 
an attorney to act as judge ad hoc, who sat on the trial of the petition 
for removal and rendered in open court the order of removal and also 
the order granting an appeal from the same. These orders were not 
signed, but were duly entered on the minutes of the court, as appears 
from the record certified by the clerk of the court. 

The ground of the motion to dismiss is that the orders of removal 
and of appeal were not signed by the judge ad hoc, and that the min- 
utes of the court upon which said orders were entered were not signed 
by him, but by the regular judge of the court. 
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The orders, being rendered in open court and entered on the min- 
utes, were of a character not requiring independent. signature. The 
correctness of the minutes is sufficiently attested by the certificate of 
the clerk and the signature of the regular judge, who doubtless signed 
them because the proceedings in this case were probably but a part of 
those of the day for which the minutes were kept. 

The appellee’s objection is equivalent to saying that he has obtained 
no valid order of removal. If that be true, our action on the merits 
will either secure him one, which he desires, by affirming the order, or 
in case of reversal, will leave him in no worse case, than that in which 
his own contention places him. 

The motion to dismiss is, therefore, denied. 


ON THE MERITs. 


The Citizens’ Bank, a Louisiana corporation, sold to A. Cohn and D. 
Morris, both citizens of Louisiana, a plantation in Tensas parish, and 
received in part payment of the price certain mortgage notes, secured 
by vendor’s privilege and mortgage evidenced by authentic act, im- 
porting confession of judgment and also containing the pact de non 
alienando. 

These notes having fallen due and being unpaid, the bank proceeded 
via executiva in the district court of Tensas parish and obtained an 
order of seizure and sale, in strict conformity to the laws regulating 
such proceeding. 

The order was issued on the thirteenth day of December, 1884. 

On the seventeenth of December, 1884, the defendants in that suit, 
Cohn and Morris, executed an act, known in the common law States as 
a general assignment for the benefit of creditors, purporting to assign - 
and convey to one T. C. Sachse, of Alabama, all their property, includ- 
ing the plantation under seizure by the Citizens’ Bank, ‘the considera- 
tion of this transfer and conveyance” being, as declared in the act, ‘‘an 
assignment in trust for the benefit and advantage of the creditors,” ete. 

Sachse does not appear as a parcy to the act, does not sign or accept 
the same, and, for aught that appears, was at his home in Alabama, in 
blissful ignorance of the responsibilities that were being cast upon him. 
Yet, on the following day, the instant suit was filed in his name, being 
a petition for an injunction restraining the execution of the order of 
seizure and sale issued at the suit of the Citizens’ Bank, and for other 
relief not necessary to specify. The affidavit for the injunction is 
signed by the attorney-at-law who brought the suit. 
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Shortly thereafter the same attorney filed, in the name of Sachse, a pe- 
tition for removal of thecause tothe Federal Court, furnishing bond there- 
for, signed “T. C. Sachse, assignee, per tle attorney.” We mention these 
matters merely as a statement of the proceedings and as showing the 
absence and lack of possession of Sachse, without the slightest reflection 
upon the conduct of the attorney, who doubtless felt himself properly 
authorized to act as he did. The close concatenation of these success- 
ive steps evinces the sole purpose and object fiom beginning to end, 
which evidently were no other than to obtain an injunction in the 
name of a citizen of another State and then remove the suit te the 
Federal Court. It is the latest development of the fertility of delin- 
quent debtors in devising means to delay and hinder the pursuit of 
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creditors. 

The device, however, is too transparent to deceive any one. 

The law of Louisiana has provided a summary and rapid remedy for 
, the enforcement of mortgages evidenced by authentic act, importing 
a confession of judgment. C. P. 732 to 753. 








It authorizes the creditor to obtain an order of seizure and sale upon 

three days’ notice to the debtor. The latter is allowed to arrest the 
sale by an injunction based on grounds specified by filing an opposition 
in the case, supported by his oath, but without bond. This is intended 
to be strictly an ancillary proceeding in the same case, and the law ex- 
pressly requires that it shall be disposed of summarily, the result being 
“ey that if the defendant prove sufficient grounds, the judge shall ‘revoke 
the order of seizure (Art. 742), and if he fail, ‘“‘the sale shall proceed.” 
ead Art. 743. 
Now, it is evident that, if the debtor can concoct any scheme by 
which, without any real alienation or contract of any kind, he can 
procure a citizen of another State to take out this injunction and se- 
‘ cure a transfer of that suit to the Federal Court, he evades the sum- 
M mary proceeding prescribed by our law and obtains the very delay 
ae which that law is framed to prevent; because, under system of practice 
prevailing in the Federal Courts the injunction suit falls on the equity 
side of those tribunals and must submit to the dilatory modes of pro- 
+ ceeding there prevailing. Watson vs. Bondurant, 103 U. S. 206. 
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ae, This was the evident object and would be the effect of the plan 
Rin sought to be carried out in this case. It is apparent upon the face of 
rag Sachse’s petition that he is a mere nominal and collusive party, under 
- an assignment without consideration and conveying no title or inter- 
est whatever; that he is neither owner nor possessor of the property, 
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and represents nobody but the assignors, who are residents of the State 
of Louisiana. 

Such is the operation of the law of Lonisiana upon the assignment 
under which Sachse acts. 

In the language of Mr. Justice Rost, in the celebrated case of Suc- 
cession of Franklin, 7 Ann. 412, it ‘‘ belongs to a class of tenures fa- 
miliar in the other States of this Union, where the common law prevails, 
but unknown to the laws of Louisiana. And the jurisprudence regu- 
lating and defining the almost infinite variety of those tenures, and 
the rights and obligations arising under each, forms one of most im- 
portant and intricate portions of that artificial system of laws. I do 
not see the possibility of recognizing trust estates here, without letting 


> 


in all the law which regnlates that peculiar tenure of property. 


In the same case, Chief Justice Eustis said: “Ihave no knowledge 
of any trust estate, created under the laws of this State, nor of any case in 
which the legality of such an estate has been recognized by our courts. 
There are cases in which assignments of insolvents, residing out of the 
State, have been recognized, and foreign assignees have been permitted 
co sue for and recover property to which they were entitled, for the 
benetit of creditors. But I am not aware of any trust estate created 
in Louisiana, which has been recognized in Louisiana as alegal tenure, 
adversely to third persons having an interest.” 


These views have recognized limitations not necessary to specify 
here, but as applied to such an assignment as here presented, they are 
correct. : 

Our law provides the mode in which a debtor may assign his prop- 
erty for the benefit of his creditors, and that is by a judicial cession. 
C. C. 2170, et seq. 

An assignment, such as that here presented, is of no effect, and is bind- 
ing on nobody. Even the creditors, for whose benefit it purports to 
be, owe it no respect, but could seize the property as that of their 
debtors without regard to such assignment. It is, simply, what Chief 
Justice Eustis calls ‘“‘an impossible title.” 

We have not escaped the reflection that, in our foregoing remarks, 
we are anticipating questions which would naturally arise for decision 
in Sachse’s suit itself. But they are proper, as reasons for concluding 
that Sachse is a merely nominal and collusive party to this suit, and that 
the only persons interested therein are Cohn and Morris and the bank, 
between whom the real controversy lies. We regard Sachse as occu- 
pying no better position than if he presented a power of attorney from 
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Cohn and Morris authorizing him, in his own name, to take out and 
prosecute this injunction. We are satisfied that Cohn and Morris are 
acting in the name of Sachse, well knowing that the pretended assign- 
ment is a lifeless form, and that no one can benefit by the action but 
themselves. Under these circumstances, we conclude that the order 
of removal should be refused. 

It is, therefore, ordered, adjudged and decreed that the order ap- 
pealed from be annulled and set aside, and it is now ordered, adjudged 
and decreed that the petition of plaintiff praying for an order remov- 
ing this Cause to the Federal Court be rejected at appellee’s cost in 


both courts. 








No. 9321. 
THE STATE OF Lourstana Vs. Patrick EGan, Jr. 


An irregularity in the manner of drawing the jury, unless it be alleged and shown to be ae- 
companied by fraud or a great wrong. cannot avail an accused on appeal. It is not every 
irregularity in criminal practice that works injury. 

Under a showing that an accvsed, in a case pending in New Orleans. when witnesses do not 
live at great distances from the court, took necessary steps to summopr his witnesses 
within three days of the notice of trial, and seven days in advance of trial, is prima 
facie proof of due diligence. Under such a showing, the absence of a witness residing 
in said city, but temporarily absent therefrom. whose attendance the accused had sought 
to secure by moving for necessary process to be served in the parish where the witness 
is supposed to be at the time, such steps being taken seven days before trial, will en- 

‘ title the accused to a continuance of his cause. 


A PPEAL from the Criminal District Court fer the parish of Orleans. 
“ck Roman, J. 


M. J. Cunningham, Attorney General, aud Lionel Adams, District At- 
tourney, for the State, Appellee. 


W. L. Frans for Defendant and Appellant: 

The opinion of the Court was delivered by 

Pocuk, J. The defendant seeks relief from an unqualified verdict 
of murder, and charges numerous errors to his detriment. 

His challenge to the array of jurors presents an objection to the dis- 
cretion exercised by the jury commissioners in rejecting certain persons 
for the reason that they did not possess sufficient intelligence to serve 
as jurors, as they were unable to read or write. This is substantially 
the ground which we recently considered and disposed of in the case 
of Foster Chase, Jr. not yet published. We adhere to the reasoning 
which shaped our action in that case. 
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He also charges error ‘in the manner of drawing the jury, for a fail- 
ure on the part of the commissioners to comply with one of the re- 
quirements of Section 2 of Act No. 98 of 1880, providing for the man- 
ner of drawing jurors in the parish of Orleans. 

That Statute requires that the commisioners should always have in 
the wheel whenee the names ®f the jurors are to be drawn, at least one 
thousand names of persons competent to serve as jurors: to certify a 
list of such names to be returned to, and kept by, the clerk of the 
criminal district court ; and to supplement said list as often as addi- 
tional names or slips are placed in the wheel, so as to make up the 
legal number of names required to be kept therein. 

It appears that, from the month of February, 1882,to May, 1384, at 
which occurred the drawing which contributed the venire serving in this 
case, the names of the jurors of each panel who did not appear, and 
who were kuown to the commissioners as residents of the city of New 
Qileans, were immediately placed back in the wheel, and that such 
names were not ineladed by them in the supplemented lists. 

It thus occurred that between the two periods of time above stated 
the number of jurors drawn for service in the criminal district .court 
was 12,654, and that the aggregate number of names appearing on the 
list and supplemented lists in the hands of the clerk was 10,688. 

That discrepancy was explained by showing, as stated, that the 
names of drawn jurors who had not been fornd or who otherwise failed 
to serve, had been placed back in the wheel, and that thelr names had 
not been re-listed, for the reason that such names had been entered on 
some previous list. 

This is certainly an irregularity, and its inevitable result was the 
discrepancy between the number of jurors drawn and the various lists 
in the hands of the clerk. It is the clear and unequivocal intent of the 
law that these two statements must tally, and hence the names of 
drawn jurors which are replaced in the wheel by the commissioners 
should be included in the new or supplemented list as often as they are 
thus replaced in the wheel. 

jut the point presented beyond that discovery shows no consequence 
which could invalidate the trial of this accused. It is not every irreg- 
warity which operates injury. The defendant has failed to allege and, 
a fortiori, to prove that the irregularity which he has shown, was the 
result of any fraud, and was spch a great wrong as would or did work 
him an irreparable injury. This was an indispensable requirement un- 
der the provisions of Section 10 of Act 44 of 1877. State vs. Smith, 


24 
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33 Ann. 1414; State vs. Harris, 34 Ann. 118; State vs. Edward, 35 
Ann. 1098. 

Our only object in giving so much time to the discussion of this 
point, is to secure a precise compliance with all the requirements of 
the law in the administratlon of justice in criminal cases. 


His next complaint is levelled at the refusal of a continuance of his 
case, and that objection presents a formidable ground, under which we 
fee] compelled to grant him relief. 

The record, on this point, shows as follows : 

On the 14th of November, 1884, the defendant, then in prison, was 
notified that his case was fixed for the 24th of that month; this was 
the first and only day selected for the trial. 


On the 17th of the month, his counsel informed the court through his 
affidavit that Hubert Fielder, a resident of New Orleans, and an im- 
portant witness for the accused, was absent from home, in the employ 
of a Government boat then used on public works in Red river, and in 
the parish of Grant; and on his motion, the court ordered a subpwna 
directed to the proper officer for service on the absent witness. 


On the day of trial.the witness was absent, whereupon counsel for 
the accused moved for a continuance of the cause. The motion was 
supported by the affidavit of the accused reciting the above proceed- 
ing, and the additional fact that the absence of the witness from his 
residence had been discovered by him only on the 17th of November, 
the day on which he had applied for a subpena in order to secure the 
attendance of the witness. 


He further set forth in his affidavit that on his procurement a special 
messenger had been sent by the criminal sheriff with the proper pa- 
pers to the parish of Grant, where he was informed that the boat on 
which the witness was employed had left the place and had proceeded 
to the parish of Rapides, whereupon the messenger had gone down to 
the latter parish, where he found that the boat had moved further 
down, but was momentarily expected to return to Alexandria in said 
parish, and the papers were left in the hands of the sheriff of that par- 
ish, the messenger returning to this city the day before the trial. The 
affidavit also contained a statement of the facts which were expected 
to be proved by the absent witness, and that no other witness could 
prove them ; the facts were material, and would, in our opinion, have 
been sufficient at least to reduce the verdict to manslaughter. The 
affidavit ended with the averment that the attendance of the witness 
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could be secured for the next term of the court; and the record shows 
that this would have been only a week later. 

Under this showing, which we have taken the pain to recite at great 
length, because of its completeness, the accused was justly entitled to 
acontinuance. It is conceded by our learned brother of the district 
court, that the showing makes ample proof of due dillgence from the 
17th of November, but not before that day. 

The attorney-general fails to inform us, and we are not aware, of any 
rule of law or of practice, under which an accused in the city of New 
Orleans must be held to take steps, more than one week previous to 
his trial, to secure the attendance of his necessary witnesses. We be- 
lieve, and we therefore hold, that steps taken by an accused under 


duress, in case pending in the city of New Orleans, within three days 


of the notice of trial, and seven days previous to the day of trial, to 


see to the summons for his witnesses, is a prima facie good showing of 
diligence, and that such a showing fails to suggest any suspicion of 
laches on his part. 

We fail to see anything in the record to jnstify the belief or the ap- 
prehension suggested by counsel for the State that the attendance of 
the witness could not have been secured for the next term of the court, 
Every circumstance disclosed by the record tends to justify a contrary 
belief. 

We are in this case, as we usually feel, very loth to interfere with 
the discretionary conclusions of a consciencious trial judge, but under 
our sense of duty we must rule according to the impressions which are 
forced upon our minds from a careful examination of the record. 
State vs. Brette, 6 Ann. 653; State vs. Bortreaux, 31 Ann. 189; State 
vs. Briggs, 34 Ann. 71; State vs. Bolds and Trevanier, recently de- 
cided. 

Concluding as we do to reoper the case on this ground, we are re- 
lieved of the necessity of considering numerous other complaints urged 
by the zealuus counsel of the accused. 

It is therefore ordered, adjudged and decreed tiat the judgment ap- 
pealed from be reversed, that the verdict of the jury be avoided and 
set aside, and that this case be remanded to the lower court for further 
proceedings according to law. 
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No. 9435. 


THE STATE EX REL. J. L. HARGROVE, ADMINISTRATOR, VS. JUDGES 
Court oF APPEALS, First CIRCUIT ET AL. 


A court of appeals has no jurisdiction over a suit in which more than $2000 is claimed, 
although the judgment appealed from be for less. 

A suspensive appeal cannot be allowed, when the petition is filed after the expiration of the 
delay, within which such appeal should be asked. 


A PPLICATION for Mandamus. 


Relator in propria persona. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The relator complains of the action both of the 
judges of the Court of Appeals and of the district judge of the First 
District and prays for relief. 

He charges that, in the suit of Arnold vs. White, in which $2770 had 
been claimed, judgment having been rendered for $1601, he, as admin- 
istrator of the succession of the defendant, appealed to the Court ot 
Appeals, but that his appeal was improperly dismissed by it for want 
of jurisdiction. J 

He further avers that he then applied to the District Court by which 
the judgment had been rendered to grant him a suspensive and de- 
volutive appeal thereof to this Court, at its October term, in Shreve- 
port, but that the judge illegally refused the suspensive, allowing only 
the devolutive appeal. 

He prays for any appropriate relief in the premises. 

We have not issued the rule nisi on the judges of those different 
courts, who are singularly brought in together, as we did not think the 
relator was entitled to that proceeding. 

The Court of Appeals was right in refusing to entertain jurisdiction 
over a suit in which the amount claimed is in excess of two thousand 
dollars, although the judgment was for less. 

The district judge could not have allowed a suspensive appeal, as 
the petition was filed more than ten days after the rendition of the 
judgment. 

Had the relator within that delay applied for a suspensive appeal to 
this Court, instead of the Court of Appeals as he has done, he would 
not this day be in the predicament in which he finds himself. 


The application is refused. 
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No. 9361. 
ANNIE MEYER Vs. ZENILLA SCHURBRUCK. 

A motion to dismiss an appeal because of the deficiency of the transcript. which contains 

punrfno note of evidence, bill of exception, or statement of facts, cannot prevail if the ap- 
pellant has filed, within legal delays, an assignment of errors which presents an alleged 
error of law appearing on the face of the record, and which can be disposed of without 
reference to evidence or matters of fact 

The act of an appellant in filing in the same court another suit for the same causes of action 
alleged in the suit decided against him. after taking an appeal theroin. will not be con- 
st ued as an acquiescence in the judgment so as to defeat his right of appeal. 

A canse of action for a partition is disclosed, where the petition avers that the petitioner is 
a child by a first marriage, that her father died owning half of the property composing _ 
the community existing during his secoud marriage, of which there was no issue and 
that the petitioner is his sole heir. 

The defense, that such partition cannot take place, for the reason that such property is bur- 
dened with a usufruct in favor of the surviving spouse. lacks foundation and is no valid 


objection. 
A PPEAL from the Civil Distriet Court for the Parish of Orleans. 
P Lazarus, J. 
Farrar & Kruttschnitt and W. LL. Thompson for Plaintilf and Appel- 
lant. 


Singleton, Browne & Choate for Defendant and Appellee. 


On Morion To Dismiss 


The opinion of the Court was delivered by 

Pocnk, J. The grounds of the motion aré as follows: 

1, The insutliciency of the transcript through the fault of appellant 
because it contains no note of evidence, bill of exception, or statement 
of facts. 

2. The acquiescence of appellant in the judgment appealed from. 

I, 

It is true that the transcript contains no note of evidence, bill of ex- 
ception, or statement of facts, but it contains an assignment of errors, 
filed in time under the provisions of Article 897 of the Code of Practice. 

The assignment sets forth an error of law, alleged to appear on the 
face of the record. The judgment appealed from maintained the ex- 
ception of no cause of action, filed by the defendant against plaintiff’s 
petition. The alleged error of the judgment can, therefore, be consid- 
ered and passed upon by this Court, without reference to any evidence 
which may have been introduced on the trial of the other exceptions, 
which were interposed by the defendant. 

Of course the issue presented by the alleged error of the judgment 
in so far as it maintains the exception of no cause of action, is the only 
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question which can be entertained on the present appeal. No other 
issue was disposed of by the judgment of the District Court, and no 
other can be presented on appeal. 

It follows that appellant has brought up, in one of the modes pointed 
out by law, a ground which vests this Court with jurisdiction, and con- 
veys knowledge of the matters argued or contested below. 


II. 


The acquiescence charged to appellant, consists in her paying the 
-costs incurred by her suit, and in her filing another sait in the same 

court founded on the same causes of action as alleged by her in the ° 
suit which gave rise to this appeal. 

It appears that these acts were embodied by appellee in a rule before 
the District Court for the purpose of obtaining there an order setting 
aside the present appeal, and that the defendant was lodged in this 
Court on appeal from the judgment of the District Court discharging 
her rule. Her counsel have suggested the consolidation of the two 
appeals, and the transcript in the latter case has been handed to us. 
together with that in the first or main appeal. 

The suggestion involves a proceeding somewhat irregular, but as 
the mode affords an opportunity of expediting the administration of 
justice, we have concluded to overlock the irregularity of the proceed- 
ing and to examine into the second transcript. 

That record does not contain evidence of the acts alleged to operate 
as an acquiescense on the part of appellant. But we do not attach 
thereto the legal effect claimed by appellee. The institution of the 
second suit might have been amenable to the plea of /is pendens, but 
it can, under no circumstances, be considered as a wiiver or an 
abandonment of the previous appeal. We see no force in the argu- 
ment that the act of a party asking of the same court the same relief 
which had recently been refused him by the court, evinces any degree 
of satisfaction with the judgment against him, and from which he had 
taken an appeal. The very reverse is quite apparent to our minds. 
Buntin vs. Johnson, 27 Ann. 625. 

The former judgment pending on appeal, could not even have been 
pleaded as res adjudicata, in bar to the second suit, for the plain reason 
that it was not yet final. C. C. 3456, No. 31. 

The district judge was, therefore, correct in discharging appellee’s 
rule. 

It is therefore ordered, that the motion to dismiss the appeal taken 
in No. 9361, be overruled—and that the judgment appealed from in 
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No. 9405, be affirmed. Costs of the latter appeal to be paid by the 
defendant; other costs to abide the tinal determination of the eon- 
troversy. 


On THE MERITts. 

Topp, J. This appeal involves only a single question of law, and 
that is whether the plaintiff’s petition discloses a cause of action. 

The plaintiff alleges in substance, that she is sole heir of Bernhard H. 
Meyer, deceased, and only issue of his marriage with her mother, also 
deceased. 

That her said father contracted a second marriage after the death of 
his first wife—mother of petitioner—with the defendant who survived 
him. That, during this marriage, property was acquired, personal and 
real, which was placed in the name of the defendant, but belonged to 
the community resulting from said second marriage, and of one un- 
divided half of which petitioner was the owner by inheritance from 
her father. She prayed to be so declared and for a partition of the 
same. 

The suit was dismissed on an exception of no cause of action, and 
plaintiff appeals. 

The record does not show the reasons of the judge for maintaining 
the exception. 

Thefappellant’scounsel argued that it was because he was of opinion 
that there was an illegal cumulation of separate causes of action in 
one suit. The defendant’s counsel deny this and admit that there was 
no such illegal cumulation of separate demands, but contend that the 
suit was dismissed for the reason, that no action would lie for a parti- 
tion of community property during the existence of the usufruct of 
the surviving widow over the portion belonging to the deceased hus- 
band’s estate and claimed by the plaintiff herein. 


There is no evidence whatever in the record and the question 
touching the cause of action must be determined from the face ot the 
pleadings. These we have carefully examined, and it does not appear 
from anything therein, that the defendant has any usufruct of the pro- 
perty in question. Such fact is asserted neither in the petition nor the 
exception; nor is there any other fact alleged, such for instance, as 
there being issue of the second marriage, and the husband not having 
disposed of his share of the community by last will, from which a 
presumption of such usufruct in the surviving widow could be drawn. 
See R. S. Sec. 3708. 
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The argument of the counsel on both sides, therefore, seems gra- 
tuitous, at least uncalled for by anything in the pleadings, which for 
the purposes of the exception, we must consider as disclosing all the 
facts relied on respectively by the parties litigant. 

Looking then to the petition, we think it discloses a substantial 
cause of action. If its averment are true, the plaintiff is the owner 
of one undivided half of the property belonging to this community at 
the time of its dissolution. If so, she has a right to demand a parti- 
tion, unless some obstacle is opposed thereto. If we look to the ex- 
ception, it simply denies a cause of action without mentioning any 
opposing right whatever, in the defendant to sustain such denial, and 
admits by its legal effect the truth of plaintiff’s averments. 

The existence of issue of the first marriage, and the absence of issue 
at the second, and of any testamentary disposition by the deceased in 
favor of his surviving wife, exclude the possibility of the existence in 
her favor of the usufruct of his undivided share of the community 
property. 

There were other exceptions to the action, which were not passed on 
by the judge a quo, and which we do not consider, even could we do 
so without evidence, necessary to their determination. 

It is, therefore ordered, adjudged and decreed, that the judgment of 
the lower court maintaining the exception of no cause of action, be 
annulled, avoided and reversed, and the said exception overruled and 
the case remanded to be proceeded with according to law, the costs of 
appeal to be paid by defendant and appellee. 








No. 9366. 
THE STATE OF LOUISIANA Vs. RODOLPHE SANDOZ. 

Where the record does not show that an indictment was returned into court by the grand 
jury, the case must be remanded and the sentence set aside. 

To justify the quashing of a venire on account of irregularities in the drawing of the same, 
it must appear that a fraud was committed or a great wrong done to the serious preju- 
dice of the party or parties accused. 

Under an indictment charging an assault bv wilfally shooting at, a conviction will not be 
set aside because of the refusal of the trial judge to instruct that it must appear that the 
assault was made with a malicious intent. 

PPEAL from the Twenty-tirst District Court, Parish of Iberia. 
AX ©. Gates, J. 
M. J. Cunningham, Attorney General, and Chas. A. Mouton, District 


Attorney, for the State, Appellee. 
Robt. 8S. Perry for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of assaulting Aleée Romero 
by wilfully shooting at him, and appeals from a sentence of eighteen 
months’ imprisonment at hard labor. 
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Among the errors assigned in the proceedings of the lower court is, 
“that the record does not show that the indictment for said alleged of- 
fense was presented by the grand jury in open court.” 

Such return was essential to the validity of the proceedings. An 
inspection of the record satisties us that the assignment in this respect 
is well founded. There is no entry of the kind in the minutes of the 
court, and nothing in the record whatever from which it could be in- 
ferred that such indispensable requirement was complied with. 

This grave omission compels us to remand the case. State vs. Shields, 
33 Ann. 991; State vs. Mason, 32 Ann. 1019. 

Thus concluding we might refrain from considering other questions 
raised by the defense, but inasmuch as the questions must arise in a 
subsequent trial of the case, we deem it necessary to determine them. 


1. There was a motion to quash the venire for irregularities charged 


in drawing the same. 

We do find irregularties in the proceedings of the jury commission- 
ers, and in the process verbal of said proceedings, which we have at- 
tentively considered, but controlled by the broad provisions of section 
10 of Act 44 of 1877, to the effect that no defect or irregularity in the 
drawing or summoning of the jury shall be sufficient cause to invali- 
date the same, if it shall not appear that some fraud was practiced or 
wrong committed that would work a great and irreparable injury to 
the accused. We cannot disturb the ruling of the trial judge in over- 
ruling the motion. 

It is not apparent from the proceedings in question, that any fraud 
was practiced or wrong committed in any manner to the prejudice of 
the accused. 33 Ann. 1414; v5 Ann. 1098. 


2. The trial judge charged the jury in these words: 

“That the only thing for the jury to do in coming to their conclusion, 
if they found the accused guilty, as charged, would be to consider 
whether he had wilfully shot at Aleée Romero, that the law did not use 
the word ‘intent’ in this connection as it did in regard to the acts men- 
tioned in the section. ; 

This charge was not objected to, bat the judge was asked by the 
counsel for the accused to add: “That the word ‘wilfully’ covered and 
included the malicious intent, that under the law was necessary for the 
jury to convict of wilfully shooting at, if they shall find the shooting 
had been done with malicious intent.” 

Both the instruction given and that refused would seem to involve 
some confusion of ideas on the part, both of the judge and counsel. If, in 
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point ot fact, as claimed by the counsel, the word “‘wilfully” implied or 
included malice, then it would seem unnecessary for the judge to give 
the additional charge, since he had virtually instructed to that effect 
in charging that the jury must consider whether the accused wilfully 
shot at Romero. 

It is true, as stated by the judge, that the clause of the section under 
which the accused was indicted, does not contain the word “intent.” 
The section reads thus: 

“Whoever shall assault another by wilfully shooting at him, or with 
intent to commit murder, ete.” 

We cannot see that the defendant was prejudiced by the refusal of 
the judge to charge in the language requested. Although it might 
seem doubtful from the words used,whether he so intended it, the judge 
did substantially charge as requested by counsel. 

Speaking of the word “wilfully.” Bishop says: “It is more frequently 
understood to extend a little turther (i. e., than intentionally ) and to 
proximate the idea of the mildest kind of malice, that is, signifying an 
intent without justifiable excuse.” ‘Aud Shaw, C. J., onee remarked 
in a Massachusetts case that in the ordinary sense in which it is used 
in statutes, it means not merely ‘voluntarily,’ but with a bad purpose, 
in other words it means corruptly.” 

“As used in penal statutes ‘wilfully’ means with evil intent or legal 
malice, or without reasonable ground for believing the act to be law- 
ful.” State vs. Preston, 34 Wis. 675. 

It is, therefore, ordered, adjudged and decreed that the sentence and 
verdict appealed from be set aside and annulled aud the case remanded 
to the lower court to be proceeded with according to law. 


No. 9331. 
THE STATE OF LOUISIANA Vs. JAMES K. RUTLEDGE. 


Act 7 of 1880 deals exclusively with regular terms of the district courts and the prohibition 
of fixing such terms so as to conflict with those of the circuit courts, does not apply to 
special*called terms. 

Declarations of accused made after the crime and while the coroner's jury is sitting on the 
inquest, are not part of the res geste and are inadmissible. 

When the State, on cross-examination of a witness, has elicited from him a statement by 
the accused to a particular and isolated fact, the defense has the right.to question the 
witness as to everything said by accused connected with or bearing upon said fact; but 
it does not entitle the defense to introduce other self-serving declarations of accused 
having no connection with that subject, made during a conversation of an hour or more’ 
The connection between the two is not more apparent than if they had taken place at 
different times. 

“The other errors assigned are sustained by the record or are untenable. 
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PPEAL form the Sixth District Court, Parish of Morehouse. 
& Brigham, J. 


M. J. Cunningham, Attorney General, and S. T. Baird, District At- 
torney, for the State, Appellee. 
C. T. Dunn, F. Vaughan and W. R. Mayo for Defendant and Appel- 


lant. 


The opinion of the Court was delivered by 

FENNER, J. The first ground of reversal relied on is the alleged il- 
legality of the term of court at which the defendant was indicted, 
tried, convicted, and sentenced, because the term conflicted with a 
term of the circuit court in the same parish as fixed by the Constitution, 
in violation of Section 4 of Act No. 7 of 1880. 

The term was a special called term, and we have already explicitly 
held that Act 7 of 1880 *‘ deals exclusively with regular terths of the 
district court, except in the proviso to Section 5 thereof, which declares 
that ‘district judges may provide for other jury terms in any parish 
when, in their discretion, it may be required.’” State vs. Claude, 35 
Ann. 71. 

This disposes of the objection, without reference to the fact that it 
was only presented, after conviction, on motion in arrest of judgment. 

The next error is presented ona Dill of exceptions to the the ex- 
clusion of evidence of certain declarations of accused made in a con- 
versation after the crime, and while the coroner’s jury were sitting on 
the inquest. 

The pretense that such declarations were part of the res geste is triv- 
olous, and the ruling was obviously correct. On cross-examination of 
the same witness, the State elicited from him evidence of certain dec- 
larations of the accused, with reference to a particular fact, made in a 
different conversation held at a later period and at a different place. 
The accused then claimed the right to question the witness as to all the 
declarations made by the acensed in a long conversation. ‘The court 
ruled that he might interrogate the witness as to every part of the 
conversation affecting or bearing upon the particular fact as to which 
the State had questioned him, but not as to other and independent 
declarations of the accused. We think the ruling was correct. The 
particular fact elicited by the State was the statement of accused that 
he had “ got his whiskey ” at a particular place. ‘This entitles the de- 

-fense to the whole conversation on the subject of the whiskey ; but we 
€an see no reason why his other self-serving declarations having no 
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connection with that subject, made, as the court says, in a conversation 
of an hour or more, should be let in. The connection between the two 
is not more apparent than if the different parts of the conversation 
had taken place at different times. State vs. Johnson, 35 Ann. 969. 

The last error assigned is that it does not appear on the face of the 
proceeding that the jury was in charge of a sworn officer, or that a 
particular oath was administered to said officer. It is enough to say 
that the minutes do affirmatively show that whenever the jury left the 
presence of the court they were placed in custody of a sheriff, a sworn 
officer; and it isa novelty for which we find no precedent to claim 
that the minutes must show whether any, and what, oath was adminis 
tered to him. 

We find no error in the proceedings. 


Judgment aftirmed. 


No. 9354. 


THE STATE EX REL. RicHarD D. CARL vs, JUDGE OF THE First City 
COuRT. 

A prohibition will not issue to a city court, in an ejectment suit, in which the defense isa 
renewal of a pre-existing lease exceeding one hundred dollars, when, on the trial of the 
exception to its jurisdiction, the renewal was not proved. 

Time is of the essence of such defense. If the defendant in the suit did give notice, he 
should have proved with certainty not only the notice of his intention to renew: but 
that it was given before the expiration of the lease. 

To prove a contract exceeding five hundred dollars in value, a credible witness and corro- 
borating circumstances are required. The fact that the only witness to prove it, is the 
party claiming rights under it, is not sufficient to make him incompetent; but it may 
diminish his credibility. When such testimony is unaccompanied by corroborating 
circumstances, it is surely insufficient to prove the contract. 


A PPLICATION for Prohibition. 


B. R. Forman for the Relator. 


Respondent in propria persona. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a prohibition. 

The relator complains that the city judge has illegally overruled an 
exception to his jurisdiction and insists upou trying the case on its 
merits. He avers that an ejectment suit was brought against him in 
January last, from premises to which he alleges to hold a two year. 
lease, from October 1, 1884, at $70 per month, in renewal of a one year 


‘ 
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lease, which expired on the 30th of September previous. He also 
claims, that he has put up improvements on the premises, fitted up the 
same at a cost of some $250; that the ejectment would inflict great 
loss upon him ; that he has the mght to have the issues prevented in 
the case determined by a district court, and that said city judge is 
usurping a jurisdiction which does not belong to him, 

He therefore prays for a prohibition. . 

The city judge returns that on the trial of the exception, the relator 
was shown to have violated the original contract of lease, and there- 
fore, forfeited all rights to the renewal therein provided for: and even 
then, that the relator did not establish that he had availed himself in 
time of the privilege; that he stated he did give notice of his inten- 
tion to renew the lease and at the same time offered and tendered the 
rent notes; but that he did not recollect or specify the exact time he 
gave this notice or made the tender; that he believed it was in Sep- 
tember. The judge further states, that no rent notes were shown or 
offered in evideuce on the trial of the exception. 

The law distinctly provides, that if the justice is satisfied, in eject- 
ment suits by due proof, that the lease has expired by limitation or has 
been in any way violated, and that the demand in writing for deliver- 
ing possession thereof, has been made within the time fixed by law, it 
shall be lawful to give judgment against the tenant, ordering him to 
deliver possession of the premises. R. 8. 2057, § 2, 2157. 

The city judge had therefore clearly jurisdiction to inquire into the 
existence of the alleged lease. 33 Ann. 146; 34 Aun. 1143; 8 N.S. 
963; 13 Ann, 137. 

Time was of the essence of the plea. The relator should have made 
it certain that he had given the notice before the expiration of the 
lease. He produces here a copy of the notice he says he gave, and the 
notes he avers he has tendered. It does not appear that he exhibited 
this notice to the city judge or proved how and when the notice was 
given or served, In eases of conflict between the statements of re- 
lators and of judges, the rule is to attach more weight to those of the 
latter, 

Besides it is apparent, that the evidence was designed to establish a 
contract above five hundred dollars in value, and that the same should 
have been proved at least by one credible witness and corroborating 
circumstances. R. C. C. 2277. 

The fact that the only witness to prove this contract of renewal is 
the relator himself, who is a party to the cause, is not sufficient to con- 
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sider him as incompetent; but it may diminish the extent of his 
credibility. R. C. C. 2282. It is surely insufficient to prove an actual 
renewal of the lease. 

Under the ciicumstances, no renewal having been proved, the city 
judge has authority to proceed to the trial of the ejectment suit, as 
though the defense of an existing lease had not been set up. R. 8. 2057. 

We deem it unnecessary to pass upon the other ground, that the 
relator had violated the original lease and had, therefore, none to 
renew, at the appointed time for its expiration. 

Application refused with costs. 


Rehearing refused. 


=——_— oe 


No. 9335. 
Tue STATE OF LOUISIANA Vs. ROBERT GREEN. 


An indictment charging two distinct offenses, belonging to the same given class, in separate 


counts, is not vicious. 
A verdict under such an indictment, acquitting the accused of the greater, and convicting 
him of the lesser charge, is not erroneous, as not being responsive to the indictment. 


PPEAL from the Criminal District Court for the Parish of Orleans- 
Roman, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 
Frank Hebert for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The complaint in this case, presented in a motion fora 
new trial, and a motion in arrest of judgment, is substantially that 
the indictment is defective, because it charges two distinct offenses, 
and further that the verdict is not responsive to the indictment, be- 
cause the jury found the accused ‘not guilty of the greater, and guilty 
of the lesser offense charged.” 

Tee indictment contained two counts, and presented the following 
charges : 

1. With stabbing with a dangerous weapon with intent to murder. . 

2. With inflicting a wound less than mayhem with a dangerous 
weapon with intent to kill. 

The first count involves the provisions of section 791 of the Revised 


Statutes, which denounces an offense punishable by hard labor or other- 
wise, for not less than one nor more than twenty-one years. 
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The second count is predicated on section 794, treating of an of- 
fense punishable with hard labor, or otherwise, for a term not exceed- 
ing two years nor less than six months, and by a fine not exceeding 


one thousand dollars. 

It is too clear for argument, that both offenses could grow out of the 
same act. Hence it follows that they are kindred offenses, and belong 
to the same generic class, and jurisprudence has erystalized the rule 
that such oftenses may be charged in the same indictment, provided they 
be incorporated in separate counts. No amount of reasoning on our 
part could settle the.rule on more solid grounds than we find it an- 
nounced and reaffirmed in numerous decisions of this Court. State 
vs. Malloy, 30 Ann. 61; State vs. Depass, 31 Ann. 487; State vs. Johns, 
32 Ann. 812; State vs. Gilkie, 35 Ann. 53. 

The contention that the verdict which acquits the accused of the 
greater offense cannot convict him of the lesser charge, is absolutely 
groundless. The very reverse results from lowg established criminal 
jurisprudence. 

We find no error in the proceedings. 

Judgment affirmed. 








No. 9400. 
JamMES H. Muse vs. WILLIAM ACEY. 

This is an action for slander upon the professional character of the plaintiff, which is 
proved by the concordant testimony of his fellow-citizens and brethren of the bar to be 
above reproach. The evidence, however, explaining the meaning of the words and the 
connection in which they were used, acquits defendant of the charge of slander, as 
found by the jury who tried the case. 


A PPEAL from tne Eighteenth District Court, Parish of Tangipahoa. 
Thompson, J. 


J. H. Muse and Hilis d& Ellis for Plaintiff and Appellant. 
E. F. Russell for Defendant and Appellee. 


The opinion of thé Court was delivered by 

FENNER, J. The plaintiff, a learned and venerable counsel of this 
Court, claims damages from the defendant, for an alleged wanton and 
malicious slander, in stating to two of petitioner’s clients for whom the 
said defendant was about to pay into the hands of plaintiff certain 
moneys realized from the sale of certain property recovered for them, 
that “if the money was paid into the hands of plaintiff, they would 
never get a dollar of it ; that you had better be on hand and get your 
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part of the money; if the money got into Mr. Muse’s hands, and you 
don’t mind, you will never get a d——d dollar of it.” 


The words, in their naked import and unexplained, certainly sug- 
gest a foul aspersion upon plaintiff’s honesty and fidelity to his clients. 


It is not astonishing that, as reported to him, they should have 
aroused his just indignation, and it is a credit to his law abiding char- 
acter that he should have sought redress from the public justice rather 
than by private vengeance. 


Unexplained they present every element of actionable slander, being 
false, unprivileged, injurious, wanton and malicious. 


The concordant testimony of his brethern of the bar to the unsullied 
integrity of plaintiff’s professional life during a practice of more than 
half a century in the courts of this State, should hardly have been ne- 
cessary before any tribunal of Louisiana, so public and wide-spread 
has been the well-earned reputation of the plaintiff, 


If the slander had been proved as charged and not so explained as to 
remove the apparent insinuations, it would be hardly credible that the 
verdict of a jury of plaintiff’s countrymen, approved by the excellent 
judge of the District Court, should have denied relief. 

Such, however, is the fact, and atter a critical study of the evidence 
in the record, we find ourselves constrained to approve their finding. 

The witnesses to whom the defendant’s remarks were addressed and 
who reported them to defendant, give a very different account of the 


conversation when testifying in the case. 
« 


We quote the testimony of one of them, Mr. Shilling; 

‘““Mr. Acy said he was going to pay over to Mr. Muse, ourattorney, 
$600. Don’t know exactly the words used, but he said he was going 
to pay over the $600 to Mr. Muse, and asked me and Mr. Alford if we 
had ever got anything clear yet, and we told him we had not. Well, 
said he, you won’t get anything this time; as well as I remember, he 
said there was the Rivers compromise, which would take $200, and, said 
he, if your attorney has never received any percentage yet, if he 
claims it on the $1400, that will take $280, and, said he, there are some 
taxes to pay, and court expenses, clerk and sheriff’s fees; and also 
something was said, I think, about clerk and sheriff fees in the city of 
New Orleans; and Mr. Acy said, if you don’t mind there won’t be a 
dollar left, or something of that kind, I don’t remember exactly ; this is 
about what took place between Mr. Acy, Mr. Alford and myself, as well 
as I remember. Mr. Acy said, I will have to pay the money over to 
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your attorney, and said further that if I did not mind, that there would 
not be anything left after paying costs, percentage and the Rivers com- 
promise.” 

Obviously, this version robs the statement of all imputation upon 
the character of plaintiff. 

It is positively confirmed by the testimony of defendant, and even 
that of the only remaining witness, Alford, while not so fully exculpa- 
tory, admits that Acey told him how the funds would be disposed of, 
and said “he was going to pay over $600 that day, but there was $200 
to go for a compromise to Mr. Ellis or some one else; that there was 
sheriff’s and clerk’s fees and some taxes to be paid; and the balance 
would go to Mr. Muse or the Self heirs.” 

It seems in point of fact, that the distribution of the fund did sub- 
stantially copfirm the anticipations of the defendant, and the just and 
proper charges referred to, substantially absorbed it. 

We need not discuss the evidence further. 

We have no doubt that the judge and jury were as sensible as we 
are of the just reputation of the plaintiff, for professional integrity, 
and would have been as prompt, as we would be, to mulet any 
slanderer thereof in damages; but they have concluded from the evi- 


dence adduced, that the defendant has established his innocence of any 
such charge, and has not intentionally or maliciously assailed the 


character of plaintiff. 

We find their conclusion supported by the evidence ; and plaintiff’s 
vindication is complete in the proof, that even slander has not dared 
to impugn his integrity. 

Judgment aflirmed. 


tehearing refused. 








No. 9440. 


THE STATE EX REL. Cuartes A. WILLIAMSON vs. JUDGE FourtTH 
City Court. 


The confession of judgment by a debtor arrested for debt, does not authorize his release 
from imprisonment, 1 Ann. 126, 31 Ann. 799. 

There exists no discrepancy or disparity between the law relative to the release from 
custody of snch debtor, in proceedings in cases of arrest by district courts, and that on 
the subject, by parties of the peace or city courts. They are substantially the same. 

The city judge had jurisdiction of the case and the proceedings appear to have been regu- 
larly conducted. 
The application for a certiorari to vitiate the proceedings is refused. 


25 
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A PPLICATION for Certiorari. 


Mark Breeden, Jr., for the Relator. 


Respondent Judge in propria persona. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an application for a certiorari. 

The relator charges substantially, that suit has been brought by 
John Levy against him, for the recovery of $40, coupled with a prayer 
that he be arrested, on the ground that he is about to depart perma- 
nently from the State, without leaving on it property sufficient to 
satisfy the demand; that, upon citation, he confessed judgment in 
favor of the plaintiff; that, notwithstanding said confession, the court 
has ordered him to be imprisoned, that he has sought in vain in the 
lower court to be released from custody, that the order for his deten- 
tion is illegal, irregular and void, and should be rescinded. 


The city judge denies the right claimed by the relator. 

In Anderson vs. Brinkley, 1 Ann. 126, and State ex rel. Wung Chung 
vs. Civil Sheriff, 31 Ann. 799, this Court held distinctly, that a debtor, 
imprisoned for debt, cannot, by confessing judgment, put an end to the 
creditor’s right to his detention. 

The Code of Practice, on the subject of Justices of the Peace, pro- 
vides that the creditor, wishing to arrest his debtor, shall make his 
demand before any competent justice of the peace to have his debtor 
cited and condemned to pay the sum due, and that he shall be at the 
same time required to give security to appear and answer the said 
demand. 

The Code also provides, Art. 1103, 1108, that the bond to be 
furnished by the debtor under arrest, shall contain a condition that 
he shall appear on the trial of the cause; that if he should depart 
without permission from the justice, who caused him to be arrested, or 
should fail to appear to satisfy such judgment as may be rendered 
against him, his security shall be bound to satisfy such judgment, to 
the amount of his bond. 

The Code further provides, (1104), that, if the defendant will not or 
cannot give the security required of him, the justice shall send him to 
prison, there to remain until he gives the security demanded, ete. 


The Code besides contains provisions for the arrest of a debtor, of a 
debt not yet due, who is abeut to depart permanently to defraud his 
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creditors, without leaving sufficient property, etc., and for the bond to 
be furnished in such a case. 1109, 1110, 1111. 

It is manifest that, if a confession of judgment could entitle the 
defendant to his release from custody, one of the main objects of the 
bond, which is to make certain his appearance, after judgment would 
‘be defeated. 

It is not pretended here that the relator has offered to furnish such 
bond. It is not even alleged that judgment was rendered against him, 
still less that he has appeared after rendition of a judgment. 

While the relator specifically claims in his petition that the law dis- 
similates between proceedings in such cases before city courts, and 
other courts, his counsel! has failed to verify the dizxit, by reference to 
any authority to show that, before such tribunals, a confession o% judg- 
ment by the arrested debtor confers on him the right of exacting his 
release. 

We have read his brief, which argues elaborately in that sense, but 
have not been impressed with the existence of any disparity between 
these courts and the proceedings before them in such cases. 

The city judge had jurisdiction over the matter and the proceedings 
attacked appear to have been regularly carried on. . 

It has not been shown in what respect they are void in point of form, 

The confession of judgment did not authorize the release of relator. 

It is therefore ordered, that the application fora certiorari be refused 


with costs. 








No. 9350. 
RoMAIN BusstERE vs. ELIAS WILLIAMS ET ALS. 


In a rule taken by a judgment creditor against parties holding mortgage rights against the 
property of his debtor, for the purpose of obtaining the erasure of such mortgages, the 
test of the jurisdiction of the Supreme Court is in the amount of the mortgage thus 
sought to be cancelled, and not in the amount of the judgment, or in the value of the 
property affected thereby. State ex rel. Bloss vs. Judges. 33 Ann. 1351, affirmed. 

An appeai bond, although not signed by the appellant, is sufficient if sigued by the surety. 

A judgment creditor has the legal right to remove obstacles preventing the satisfaction of 
his judgment on his debtor's property. 

To that end he is authorized in law to proceed by rule against his debtor's mortgages, pend- 
ing his execution and before the sale. 

PPEAL from the Twenty-sixth District Court, Parish of St. John 


the Baptist. Hahn, J. 


LL. DePoorter for Plaintiff and Appellant. 
J.D. Augustin, C. A. Baquié, Jules Reine and Gervais Leche, for De- 
fendants and Appellees. oe 
On RULE TO ERAsE MORTGAGE. 
The opinion of the Court was delivered by 
Pocus, J. Plaintiff, having issued execution on a judgment which! 
he holds against the defendant, in the sum of $350.00, proceeded by 
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rule, contradictorily with the defendant, with the latter’s Saaghies* and 
with the recorder of mortgages, for the erasure of the legal mortgage 
inscribed on his debtor’s property, in favor of his said daughter, and 
amounting to some $4,000. 

He has taken this appeal from a judgment discharging his rule, on 
the ground that it was not the proper proceeding, and that it appeared 
that the defendant’s daughter had a proprietary interest in the pro- 
perty seized under plaintiff’s execution. 

The motion to dismiss presents two points: 

1, That the bond of appeal is not signed by the appellant, but by 
the security only. The point is not well taken, and has long since been 
disposed of in our jurisprudence. It is now elementary that the ap- 
peal bond is sufficient, if signed by the surety alone. Murell vs. Mu- 
rell, 33 Ann. 1235, and authorities therein cited. 

2. It is next contended that the amount of the judgment in execution 
being the test of jurisdiction, this Court is clearly without jurisdiction 
over the matter in dispute. 

_ The effect of the judgment on the rule, if decided in favor of plain- 

~ tiff, would be the cancellation or erasure of a mortgage exceeding 

four thousand dollars in amount. The validity vel non of that mort- 

gage is the real matter in dispute between the plaintiff and the holder 

A of the legal mortgage, which the former wishes to cancel, and which 
the latter seeks to maintain. This question is entirely covered by our- 

aad decision in the case of the State ex rel. Bloss vs. Judges of the Court 
of Appeals, 33 Ann. 1351. The motion to dismiss is therefore over- 
ruled. 

































ON THE MERITs. 
Under our understanding of the pleadings the only issue involved 
in this appeal is the right ot plaintiff to proceeed by rule for the pur- 

pose of having the legal mortgage cancelled and erased. 
There is no force in the position taken by Ophelia Williams, the de- 
fendant’s daughter, the mortgagee, that as she was not a party to the 
% original suit, which resulted in the judgment against her father, she 
could not be brought into court otherwise than by petition and citation, 
or that the rule is premature because it was brought before the sale of 
the property or previous to any act on her part ee to a claim of 

K . preference on the property or its proceeds. 

A judgment creditor has the undoubted legal right to remove 
obstacles, such as mortgages which may stand in the way of satisfying 
his judgment—and our jurisprudence has firmly settled the vractice 
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that for such a purpose he may proceed by rule, and that he may by 
that means bring into court parties who apparently hold mortgages on 
his. debtor’s property, although they were not parties in any way to 
his original suit. Bayhi vs. Bayhi, 35 Ann. 529; Morris vs. Cain’s 
Executors, 34 Ann. 665, and numerous authorities therein referred to. 

The district judge committed a grievous error, in the light of cor- 
rect practice, in considering, under the only issue which was tendered 
by plaintiff, that ground of Ophelia Williams’ exception which sug- 
gested her alleged rights of ownership to the property under seizure. 
She cannot smuggle such a question under an issue of the validity of 
her mortgage. Under his rule, plaintiff has the legal right to discuss 
her mortgage claims, even if they should affect, as she contends, but 
one-half of the property now under seizure. 

The judgment appealed from is therefore reversed; it is now 
ordered, that plaintiff’s rule be reinstated and that the cause be re- 
manded to the lower court to be proceeded with according to law and 
to the views herein expressed. Costs of appeal to be paid by defend- 
ants, costs of the rule to abide the final determination of the same. 


Rehearing refused. 





No. 9367. 


THE STATE OF LOUISIANA VS. ARMSTEAD SAUNDERS. 


After trial has begun, accused cannot obstruct its progress by motions for attachment of 
jurors who are absent; and refusal to grant attachments in such case is not error. 

Proof of violent character of person wounded, in a trial for wounding less than mayhem, is 
properly rejected, unless proper foundation has been laid by evidence of overt act, 
hostile demonstration or threats on his part. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 


Talbot, J. 
——es— 


M. J. Cunningham, Attorney General, and Aler. Hebert, District 
Attorney for the State, Appellee. 
David N. Barrow for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The errors complained of are presented on two bills of 
exception : 

1. After the trial had begun and after certain jurors had been im- 
paneled and sworn, two jurors on the regular venire were called and 
failed to answer ; whereupon defendant moved for attachment for said 
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absent jurors, but the judge refused the motion, proceeded with the 
calling of the remaining regular jurors and after their exhaustion 
ordered talesmen to be: summoned, from whom the panel was com- 
pleted. The bill is taken to the refusal of the judge to issue the 
attachments. 

The refusal was not error. The right of the accused to be tried by 
jurors on the regular list which has been served upon him must yield 
to the practical necessity of proceeding with the trial when once begun. 

Before going to trial, he may require the regular jury to be called in 
order to ascertain how many of them are present; and he may then 
move for attachments for those who are absent. Even in that case, 
however, it has been repeatedly decided that the judge may refuse the 
attachments when there is a sufficient number of jurors present to form 
the panel. State vs. Rountree, 32 Ann. 1145; State vs. Breaux, Id. 
222; 11 Ann. 81, 422, 479; 26 Ann. 422; 28 Ann. 631. 

But, if the accused omits this precaution and goes to trial, the 
absence of jurors cannot serve to obstruet or delay the proceeding, 
which must move on in its regular course. 

The accused must then take the jury as he finds it, and, if some are 
absent, he cannot impose upon the court the necessity of staying pro- 
ceedings until they can be attached and brought into court. State vs. 
Farrer, 34 Ann. 316. 

Without such stay, the attachments would have been useless, and 
they were properly refused. 

A proper reading of the opinion in State vs. Atkinson, 29 Ann. 543, 
relied on by counsel for defendant, enforces the same view in the fol- 
lowing expressions: ‘‘The court need not wait and should not wait, 
when the names of the regular venire have once been called; but, if 
before the talesmen are called and the jury completed, members of 
the regular venire who were not present at the first calling come into 
court, they should be called and the jury completed from them if 
practicable.” 

This illustrates the rule and the exception. 

2. The other bill is taken to the refusal of evidence to prove the 
character of the prosecuting witness upon whom the crime charged of 
wounding less than mayhem was committed, for peace and quiet. The 
reason given by the judge for his refusal was that no proper founda- 
tion had been laid for the admission of, the evidence of character *‘ by 
proof of any hostile demonstration, overt act or threats.” The reason 
is sufficient. State vs. Garic, 35 Ann. 971. 


Judgment affirmed. 
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No. 8849. 


SUCCESSION OF P. G. QUIN. 


An order transterring a cause from the Supreme Court to a circuit court,,on the representa- 
tion of appellant and appellee, that the matter in dispute, or fund to be distributed, is 
less than $2000, will be rescinded where it is susbsequently ascertained that it was 
based on an error of fact and that the amount involved clearly brings the case within the 


jurisdiction of the Supreme Court. 

An appeal cannot be prosecuted and the case must be stricken from the docket, where the 
transcript of appeal or papers purporting to constitute such, have been filed after the 
expiration of an extension of the return day originally fixed. 


J. H. Muse for Appellant. 
Ellis d& Ellis for Appellee. 


MoTION TO DIsMIss. 


The opinion of the Court was delivered by 

Bermupez, C.J. On February 14th ult., a motion was made by the 
appellant to transfer this case to the Circuit Court, holding session in 
the parish of St. Helena. 

This motion was opposed by the appellees, who claimed that this 
Court should dismiss the appeal because there had been filed no tran- 
script of appeal within the extended delay. 

The motion to transfer was based on the ground that since the adop- 
tion of the constitutional amendment of Article 81, this Court had 
ceased to have jurisdiction over the matter in dispute, the fund pro- 
posed to be distributed being less than $2000. 

This fact was not denied by the appellees, who were considered as 
admitting it. 

In the absence of a transcript to verify the averment, this Court 
transferred the cause to the Circuit Court, without prejudice to the 
rights, if any, of the appellees. 

That court, with the means of ascertaining whether the fund to be 
distributed exceeded or not $2000, arrived at the conclusion that the 
fund did exceed that amount, and declined to take jurisdiction over 
the matter transferring the same to this Court. 

Here, both appellants and appellees now admit that the representa- 
tion on which this Court acted was made in error of fact, and that 
the fund proposed to be distributed, in truth, exceeds the lower limit 
of its jurisdiction. 

The order transferring the cause to the Circuit Court made on Feb- 
ruary 4th ult. is, therefore, rescinded and the cause reinstated, 
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It.is, therefore, before this Court on the motion to dismiss. 

It appears that the appellant obtained an order of appeal return- 
able to this Court on the second Monday of February, 1883; that 
seasonably, viz: on the third judicial day (Thursday) he applied for 
and obtained an extension of time of the return day till the second 
Monday of February, of the following year (1884), :and again, on the 
23d of January of that year, he obtained another extension to the 
next term which opened on February 9, 1885, on which the transcript 
was not filed. 

On the 12th following, however, he filed certain papers, purporting 
the one to be an account of the administration and the other reasons 
for judgment. 

Those papers did not constitute a transcript of appeal. 

Even had the appellant then filed such transcript, the same could 
not be considered as filed seasonably, for the double reason, that the 
appellant did not obtain, previous to the 9th of February, further time 
to file the transcript, and that he was not entitled thereafter to the 
usual three days of grace which follow the return day. 

It is, therefore, ordered, that the case be stricken from the docket of 
this Court. 








No. 9430. 


THE STATE EX REL. FONTELIEU AND OTHERS Vs. ConraD DEBAILLON, 
JUDGE, ET AL. 


Under Act No. 40 of 1880, which regulates the manner of trying recused cases, the recused 
judge is stripped of all conirol over the case, which is transferred in its entirety to the 
judge selected to try the same. If nine moaths elapse after recusation without a trial, 
the cause must then be transferred to the district court of the nearest parish of an 
adjoining district, the judge of which is competent to try the cause. That order must 
emanate from the judge first appointed to try the case—who alone has the legal 
authority to make the same. 

His selection of a parish as the nearest parish within the meaning of the statute, will not 
be disturbed by the Supreme Court, unless glaringly erroneous or grossly unjust. 

This Court will not interfere with the exercise of a sound legal discretion by district 
judges. This Court will take judicial cognizance of the geography of the State and of 
the proximity to each other of the several parishes of the State. 


A PPLICATION for Mandamus. 


Breaux & Hail and EF. Simon for the Relators. 


Respondents in propriis personis. 
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The opinion of the Court was delivered by 

Pocnké J. This proceeding is predicated on the following facts and 
incidents: 

In May last, 1884, the relators herein filed distinct suits in the 
Twenty-first Judicial District Court for the parish of Iberia, contest- 
ing the election of their opponents as candidates for certain offices to 
which they claimed to have been legally elected. 

Fontelieu, one of the present reiators, who was then the judge of 
that court, recused himself on the ground of personal interest, and 
referred the three cases for trial to the respondent DeBaillon, judge of 
the twenty-fifth judicial district. 

In the meantime, in consequence of certain proceedings which took 
place in the State Legislature, Frederick Gates, the other respondent 
herein, was provisionally appointed, and was qualified as judge of 
the twenty-first judicial district, under the provisions of Article 198 
of the Constitution. 

As the candidate who had been declared elected to that office, he is 
the defendant in the suit involving the title thereto, instituted by the 
relator Fontelieu. Hence he has not (as in law he could not) made any 
order rescinding the recusation of the judge of the court, ordered by 
his predecessor, in either of the suits which now concern us. 

For reasons which are not exactly apparent in the record now before 
us, and which could not, at all events, be considered in the present 
proceeding, the respondent DeBaillon has not yet tried either of said 
causes, 

Hence application was made to him by the relators for the order 
contemplated by section 5 of Act No. 40 of 1880, which regulates the trial 
of recused cases, which section reads as follows : 

‘‘That whenever any recused case, for the trial of which a district 
judge has been appointed, as provided in sections two and three o¢ 
this act, has not been tried in nine months from the date of the recusa- 
tion, it shall be the duty of the district judge to order the transfer of 
such case to the district court of the nearest parish of an adjoining 
district, the judge of which is competent to try the cause.” * * * 

Judge DeBaillon then made an order transferring the three cases to 
the nineteenth judicial district court of St. Mary, as that parish was’ 
the nearest parish of an adjoining district to the parish of Iberia. 
Relators complain that the judge’s order is erroneous, and they con- 
tend that under the law the cases should have been transferred to the 
district court of the parish of Lafayette, as they had prayed for in 
their written application hereinabove referred to. Hence their appli- 
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cation for a writ of mandamus in order to coerce the respondent to 
trausfer the cases to the parish of Lafayette. 

At first glance, section 5 of the act of recusation, presents an appa- 
rent ambiguity as to which of the judges should make the order 
therein contemplated. Hence, relators have brought up both of the 
judges as respondents in these proceedings. 

But a careful consideration of the whole act leaves no doubt on our 
minds that the order of transfer must emanate from the judge to whom 
the case had been referred on the recusation of the judge of the court 
in which the suit was filed. 

Section 6 of the act provides: 

“That for the trial of cases in which a district judge shall be re- 
cused, the lawyer or judge appointed under sections 2 and 3 of this 
act, shall have and exercise the same powers as the judge (recused) 
may exercise in cases before his court, in which no causes of recusa- 
tion exist, and all orders and decrees rendered by them, or either of 
them, shall have the same force and effect ag orders and decrees ren 
dered by a district judge in cases where there is no cause of recu- 
sation.” 

Hence, in treating of the effect of the identical order of recusation; 
which we are now considering, and of its status under the subsequent 
assumption of the office by Judge Gates, we said in the case of the 
State ex rel. Mestayer vs. DeBaillon, Judge, 36 Ann. 830: 

“It therefore follows, and it is virtually conceded, that under its 
effect the respondent became vested with jurisdiction over the cause 
as absolutely and as exclusively as would have been the case with a 
suit originating in his own court. 

“The jurisdiction thus acquired under and by virtue of a judicial 
order must attach and continue until it has been destroyed or divested 
by equally competent authority in a direct order, not by inference or 
even by collateral proceedings.” 

These views were reaffirmed in the case of the State ex rel. Segura 
vs. DeBaillon, recently decided and not yet published. As we have 
already shown, Judge Gates has as yet taken no steps or made no or- 
ders with a view to disturb this condition of things. On the contrary, 
in his answer herein he specially disclaims any authority or even any 
desire to assume or exercise jurisdiction in any of the matters involved 


in the premises. 
Having reached the conclusion that Judge DeBaillon was the proper 


and the only authority which could legally make the order contem- 
plated in the section, we have now to consider whether he has made 








a- 
ler 
he 


ur 
m 
rt 








NEW ORLEANS, APRIL, 1885. 


———— - seen 


State ex rel. Levy vs. Judges. 





the proper order. In his return he states that, in his opinion, the par- 
ish of St. Mary is the nearest parish of an adjoining distriet, within 
the meaning of the statute, and that from his knowledge of the issues 
presented in the several suits, the parish seat of St. Mary is by far 
nearer than the parish seat of Lafayette to the locality wherein were 
placed the polls contested in the pleadings. 

We take judicial cognizance of the geography of the State, and we 
find no error in the reasons of the judge. 

And besides, the very language of the statute imports the exercise 
ot a certain amount of discretion by the judge who is intrusted with 
the power of making the transfer of snch cases. And the exercise of 
that discretion must not be interfered with except in certain cases of 
glaring wrong or of unbearable injustice. 

Relator’s contention that, because the cases had been referred to 
Judge DeBaillon he had no power or authority to send them to any 
other district but his own, finds no sanction under a proper construec- 
tion of the statute. Under the provisions of section 3, the recused 
judge must appoint some district judge of an adjoining district, without 
being required to select the judge of the nearest residence. But under 
section 5, the selection must be made of the nearest parish—and it may 
occur that the judge selected in the first place is not the judge of the 
“nearest parish.” If the statute contemplated that the case should of 
necessity be transferred to the court presided by the judge first select- 
ed, language of easy conception would have been used to convey that 
idea. Had such been the intention of the lawmaker, he would not have 
taken the pain to require that the recused case should be transferred 
to a court, “the judge of which is competent to try the cause.” The law 
must contemplate, as it certainly requires, that the judge to whom the 
vase had been referred by the recused judge is competent to try the 


cause. 
Laws will not be construed as containing vain and unmeaning pro- 
Visions. 
We find no error in the order complained of by relators, and hence 
they are entitled to no relief. The writ of mandamus herein applied 
for is therefore refused, at the costs of relators. 






No. 9411. 
Tue STATE EX REL. MARY Levy vs. THE JUDGES OF THE COURT OF 
APPEALS FOR PARISH OF ORLEANS. 
It is of constitutional requirement that the rules of practice in and for the Supreme Court 
shall govern the circuit courts in the matter of regulating appeals. 


Where the circuit court had made a rule requiring a certain detailed statement to accom- 
pany the original papers and dismiszed the appeal of its own motion because the sawe 
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had not been filed, this court wi!l on certior:ri direct such dismissal to be set aside be. 
cause not in conformity to the practice in this court, and because the Constitution has 
required that appeals to the circuit court shall be tried on the original papers. 

Where the law or a rule of court has imposed a duty on the clerk and he neglects to per- 
form it, the punishment for his fault will not be visited on the appellant by a dismissal 
of his appeal. 

The right of appeal is a legal and constitutional right and the judges of appellate courts 
have no power to defeat or destroy such a right for failure to comply with conditions 
imposed by their own rules, but not sanctioned by any provision of law. 

The power of courts to make appropriate rules for the transaction of business before them, 
to require compliance with such rules and to enforce it by proper orders and penalties, 

r is not questioned, but dismissal of the appeal is not a proper or lawful penalty and is 

one beyond judicial authority to inflict. 


A PPLICATION for Certiorari. 

















W. F. and D. C. Mellen for the Relator. 
Walter H. Rogers and W. S. Parkerson for the Respondents. 










The opinion of the Court was delivered by 

MANNING, J. Levy the relator appealed to the Circuit Court from a 
judgment of the District Court against him for four hundred and fifty 
dollars in the suit of Alford vs. Heyman and Levy. The Circuit Court 
dismissed the appeal of its own motion because the appellant had not 
complied with one of its rules requiring that the record of a suit must 
be accompanied by a detailed list of all the pleadings evidence and 
documents in the order of their filing certified by the clerk or counsel. 
Levy asked the revocation of this dismissal and the :einstatement of 
the appeal, which being refused he now prays a certiorari in order that 
the rightfulness of the Circuit Judges’ action may be inquired into 
and they be ordered to do what he alleges they should have done. 

> We said lately in the Forman case we might on a proper presentation 

inquire into the power of the Circuit court to adopt and enforce the 
rules so loudly denounced. That proceeding was an application for a 
mandamus which we refused. The writ of certiorari is invoked by 
this relator and is the form proper to be used to obtain the relief now 

' sought if obtainable, 

i The Constitution requires that causes on appeal to the Circuit courts 
shall be tried on the original record, and prescribes that the rules of 
practice regulating appeals to the Supreme court shall apply to appeals 

- to the Circuit courts so far as they are applicable until otherwise pro- 
vided by law. Arts. 102-3. There has been no provision of law about 
it, so that it is a constitutional requirement that the rules of practice 
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in this court shall govern the circuit courts in the matter of regulating 
appeals, and the requirement that the originals of pleadings, etc. shall 
suffice for the trial of appeals to the Circuit court is of equal consti- 
tutional dignity. 

We certainly feel the utmost delicacy and hesitation in interfering 
with the enforcement of the rules adopted by our learned brethren of 
the Circuit court, but we must of necessity inquire into their power to 
make them and the enforcement of them when proper demand is made 


upon us. 
All courts have power to make rules to facilitate the progress of 


business in them when not in contravention of the letter of the law 
and not hostile to its spimt. One of the objects of establishing the 
circuit courts was to diminish the cost of appeals in causes within a 
certain amount, and to effect this it was organically commanded that 
the original record should alone be used. No other papers should be 
required. The great object was to enable litigants to have their ap- 
peals heard without additional cost. Grant that the rule, requiring 
that a detailed list of the pleadings evidence and document shall ac- 
company them, is one calculated to facilitate the court in the examin- 
ation of them, and that the court had power therefore to make it, does 
it follow that so severe a penalty as dismissal is permissible—a penalty 
that entails the denial of any hearing and abridges the right of appeal 
on the sole condition that the constitution has required, i. e. the pro- 
duction in court of the original records—a penalty too not contained 
in the rule and of the possible infliction of which the parties were not 


advised. 
The fault of the detailed statement not appearing is primarily with 


the clerk, and it is settled practice in this court that litigants are not 
to be punished for his fault. Here the worst that could befal the par- 
ties would be delay until the clerk furnished the wanting paper, and if 
the practice here is to prevail in the circuit court, as under the consti- 
tutional direction it must, how can the parties be put in duriori casu by 
the circuit court by inflicting a penalty that deprives them of any 


hearing whatever ? 
And it must be observed that no motion was made to dismiss. The 


adverse party had not asked the interposition of the court to eut off 
the appeal. Of course appellate courts may and do dismiss ex mero 
motu, but never where all has been done that the constitution has or- 
dered to be done, when as in this case the constitution has descended 
into details and taken the pains to say that appellants need do no 
more than a particular thing, viz file the original records. 
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It has often been said the right of appeal is a constitutional right 
and should not be needlessly abridged. The constitution has hedged 
this right, so far as relates to appeals to the circuit courts, with a 
special protective appliance in specifying what those courts shall or 
may require to be filed to entitle the appellant to a hearing. 

We are constrained to conclude that the penalty of dismissal has 
not been judiciously inflicted, and while we in no wise interfere with 
the rule of the circuit court, which does not prescribe the penalty of 
dismissal, we think some time should have been given to comply with it, 

It is therefore ordered that the judgment of dismissal be rescinded 
and that the Court of Appeals for O:leans proceed with the trial of 
the cause after giving time to the appellant to comply with its rule 
touching the matter in hand. 


ON APPLICATION FOR REHEARING. 

FENNER, J. Our desire that the learned respondents should know 
that we have carefully and maturely considered the grounds of their 
complaint against the decree rendered herein, impels us to say a few 
words on this application. 

They claim that every court of record has inherent right and power 


to make appropriate rules for the transaction of its business. We cheer- 
fully admit it. 

They assert that Rule V of their court is a reasonable and proper 
rule. We have never disputed it. 

They say that the power to make rules is nothing without the power 
to enforce them; and that the power to enforce implies the power to 
inflict penalties for their violation. Certainly that is true. 

But, obviously, there must exist limitations to the extent and char- 
acter of the penalties which may be inflicted. 

Certainly a man cannot be hung or sent to the penitentiary for breach 
of a rule of court. 

We are not called upon to define the nature and extent of the penal- 
ties which may be imposed, nor of the powers possessed by courts in 
relation thereto. They are no doubt sufficient for the purpose. 

The simple and radical question presented for our determination is, 
whether any court possesses the power to defeat or destroy the legal 
and constitutional right of appeal for any cause not founded on law. 

The Constitution and laws grant the right of appeal.. They pre- 
scribe the conditions on compliance with which it may be exercised 
and enjoyed. Whence is derived an authority in courts to add to 
these conditions and to destroy a right of appeal founded on com- 
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pliance with every condition prescribed by law, for non-compliance 
with a mere rule of court, which, however competent and proper for 
the convenience of judges and for the efficacious administration of 
justice, has not been prescribed by the law-making power as essential 
to the taking or maintenance of the appeal ? 

The question is a grave one. If courts may add such conditions at 
all and enforce them by the penalty of dismissal, it would be difficult 
to impose limitations upon such a power; and a right guaranteed by 
legislative authority would have no protection against arbitrary judi- 
cial discretion. 

In denying such a power we impose a limitation upon ourselves no 
less than upon other appellate courts. 

We have not discovered in our jurisprudence any conflict with this 
denial. 

Dismissals of appeals for untimeliness of application, for improper 
day or place of return, for failure of timely filing, for defectiveness of 
the transcript, for incomplete certificate of the clerk, and the like, are 
all founded on failure to comply with express provisions of the law on 
those several subjects. Under Article 103 of the Constitution, 
no doubt these legislative “‘ rules of practice regulating appeals to 
and proceedings in the Supreme Court” apply to the courts of appeal, 
as far as applicable, and may be enforced in the same way. 

But though we have adopted several rules not founded on legislative 
provision, and claim.the right to compel their observance by appropri- 
ate orders and penalties, we are not aware that this Court has ever 
assumed the power to dismiss an appeal for non-compliance therewith. 
Thus our first rule prescribes very minute regulations for the confec- 
tion of transcripts, and particularly one, quite analogous to the rule 
here under consideration, requiring that “‘an accurate alphabetical in- 
dex should be attached to and form part of every transcript,” contain- 
ing certain designated references. 

To say that Rule I is often violated would, we regret, be less correct 
than to say that it is rarely ever complied with. We have often ani- 
madverted on the defectiveness of transcripts for non-compliance with 
this rule ; but we have never supposed that this could furnish legal 
ground for dismissing the appeal. 

Now the law may be searched in vain for any provision of law em- 
bodying the requirements of Rule V of the Court of Appeals. It isa 
pure judicial regulation, and however appropriate and essential it may 
be for the proper exercise of their jurisdiction by those tribunals, aud 
whatever authority they may have to enforce it-by appropriate orders 
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and penalties, we are constrained to conclude that they, like ourselves, 
are without authority to punish its non-observance by dismissal of the 
appeal. 

This raises a distinct question of judicial power and brings the case 
within the authority of the Liversey and Hero cases as proper for the 
exercise of our supervisory jurisdiction through the writ of certiorari. 

The power conferred upon us by Article 90 of the Constitution, im- 
poses duties, the delicacy of which we duly appreciate; but, even 
though the learned and able respondents may differ from our opinion, 
we trust they will be assured that we have acted under a full sense of 
the respect due them, and only in obedience to our conscientious con- 


victions of duty. ‘ 


Rehearing refused. 
/ 








No. 9409. 
Tue STATE EX REL. NEw ORLEANS GAs LiGiut COMPANY Vs. JUDGE 
Division “C,” Crvit District Court, PARISH OF ORLEANS. 

A mandamus does not lie to compel the granting of an injunction, where the averments of 
the petition show that, if allowed. it would, or might, clash with another injunction 
issued by another court, apparently first seized of jurisdiction over the same matter, in 
a litigation between the same parties, 


A PPLICATION for Mandamus. 


T. J. Semmes & Payne for the Relator. 


Respondent Judge in propria persona. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an application for a mandamus. 

The relator complains that he has presented to the Civil District 
Court a petition in which, after setting forth sufficient reasons, he 
prayed for an injunction to prevent Lemarié, the defendant in the suit, 
from igniting, burning, or using, in any way, the gas manufactured by 
it, which flows through its mains and pipes, and is introduced into the 
dwelling-house of said defendant in this city; that the judge of said 
court, to whom the case was allotted, illegally declined to allow him 
such injunction, and that he is entitled to the remedy. 

The judge returns mainly: that the reason for which he refused the 
relief is, that the petition submitted discloses the fact that the question 
of the right of the relator to cut off the supply of gas from the prem- 
ises of the same defendant, has been submitted to one of the city courts 
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by means of a suit instituted by said party, wherein the relator has 
been enjoined from cutting off such supply of gas; that said city court, 
having been thus apparently first seized of jurisdiction of the subject- 
matter, he felt that he could not issue the injunction without interfer- 
ing with and impinging upon the jurisdiction of said city court. The 
district judge acted discretely. 

In the case of the State ex rel. the New Orleans Gas Light Company 
vs. Judge Second City Court, just decided, which discloses an applica- 
tion for a prohibition to prevent the judge of said court from taking 
cognizance and determining the matter involved in the suit to which 
the district judge refers, we have held that said city court had no juris- 
diction over such a controversy, and granted the writ. 

From the averments made by the company in its petition to the dis- 
trict court for an injunction, we think the district judge was author- 
ized to decline the relief asked, as he did. 

The objection of the district judge has ceased to have any foundation 
to rest upon. A renewed application for the same relief may prove 
successful. If, upon a proper representation of the facts subsequently 
occurred, he was to decline, the relator might not be without remedy. 


It is, therefore, ordered and decreed that the application herein be’ 


dismissed, with costs. 








No. 9432. 


THE STATE EX REL. QUENTIN D. KANE vs. H. L. LAZARUS, JUDGE, ET AL. 


The power of the judge of any court to punish, by fine and imprisonment, a witness for 
refusing to answer truthfully to any questions put to him, which is simply perjury, 
cannot be derived from Art. 136, Code of Practice, or from any other provision of our 
law. Perjury is a felony, which cannot be punished otherwise than according to the 
prescribed forms of law. 

An order from a district judge fining and imprisoning a witness on such grounds, can be 
examined by this Court under a certiorari, and the order will be annulled and set aside. 


A PPLICATION for Certiorari. 





Joseph P. Hornor and F. W. Baker for the Relator. 


Respondent Judge in propria persona. 





The opinion of the Court was delivered by 

Pocnut, J. The relator complains that he is illegally and unjustly 
deprived of his liberty by the respondent judge, and he seeks relief by 
the writ of certiorari. 
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The record shows that he was committed to jail for thirty days and 
condemned to pay a fine of one hundred dollars, for the reason that, 
being a witness in a cause pending before the respondent’s court, he 
refused to answer truthfully to questions put to him as witness afore- 
said. , 

Under the issues presented by the pleadings, we are called on to 
solve two questions: 

1. Our authority to examine into the proceedings. 

2. The authority or power of respondent to punish the relator, as 
herein proposed by him. 

I, 2 

Our power or authority to entertain the application is absolutely 
unquestionable, under the provisions of Article 90 of the Constitution 
creating the supervisory jurisdiction of this Court. No subject calls 
louder for its exercise than the endangered liberty of the citizen. The 
authority is so essential to a salutary protection of the sacred rights of 
individuals that it was exercised by the highest tribunal of the then 
Territory of Louisiana, in the absence of any express delegation of the 
power to the court by the Constitution. Detournion vs. Dormenon, | 
Martin, 138. 

Reason and justice alike demand its exercise when expressly con- 
ferred by the Constitution. But since the case of DeBuys, the question 
can hardly be considered as an open one. We therein announced our 
intention to exercise our supervisory powers for the purpose of grant- 
ing relief to all parties who would complain of a flagrant usurpation of 
authority, to whom serious injury might accrue, and who would be pro- 
vided by the law with no other remedies. 32 Ann. 1258. 

The same consideration shaped our course in the cases of Liversay 
and Hero. 34 Ann. 741; 36 Ann. 352. 

Il. 


We therefore reach the question of the regularity and validity of the 
proceedings resulting in the punishment of the relator. 

The first inquiry suggested by the commitment is the nature of the 
offense for which it is proposed to punish him. 

It is clear that his offense is not treated as a contempt of the author- 
ity of the court, as provided for in Article 131 of the Code of Practice. 
In that case, the fine could not have exceeded fifty dollars and the im- 
prisonment could not have extended beyond ten days; and therefore 
the proceedings would be irregular and null, because it would have 
transgressed beyond legal limits. 





NEW ORLEANS, APRIL, 1885. 403 





State ex rel. Kane vs. Judge, 








In point of fact, respondent disclaims the authority of that article, 
and rests his action on the provisions of Article 136 of the Code of 
Practice, which reads as follows: 

“If a witness summoned in a cause refuse to answer any questions 
put to him, except such as might lead him to accuse himself of some 
crime, the court may fine such witness in a sum not exceeding two 
hundred and fifty dollars, and imprison him for a term not exceeding 
thirty days.” 

The offense contemplated by the article is a contempt of court, 
through and by means of a refusal to perform a legal duty in faciem 
curie. Does the offense charged against this relator come within the 
purview of that law? It is not only a clear inference from the lan- 
guage of the commitment, but it is formally admitted by the respond- 
ent judge that the witness did not refuse to answer the questions put 
to him, but that he did answer them all. Hence his offense consists 
in not giving true answers to such questions, or in other words, in 
committing willful perjury. The proceeding, therefore, involves the 
assumed power of the judge to punish by fine and imprisonment, with- 
out legal process or trial, a witness testifying in his court, because, in 
the opinion of the judge, he has prevaricated and not told the truth. 

We are more than convinced that no such power can be derived from 
the article under consideration, or from any other provision of our law, 
without the insertion of the word “truthfully” after the word answer.” 
The plain text of the article forcibly repels such a construction, and the 
very next article in the Code which grants the right to sue the delin- 
quent witness for damages to the party aggrieved by his refusal to tes- 
tify, leaves no possible doubt as to the true meaning of the provision. 

The strained construction of the article, which is the fallacy of the 
unwarranted assumption of power in the premises, also clashes with 
the law which clearly removes the offense of perjury from the domain 
of acts of contempt and ranks it with other felonies—to be charged in 
accordance with constitutional requirements, to be tried conformably 
to solemn provisions of law, and to be punished by imprisonment at 
hard Jabor for a term not less than five years. 

The system or jurisprudence which would place it in the power of 
any judge or court to punish such an offense, as in case of contempt, 
without the intervention of a jury, and practically without trial, would 
open the door to a despotism most dangerous to the liberty of the citi- 
zen, and swiftly subversive of all republican institutions. 

The commitment in this case is glaringly irregular, and absolutely 
illegal, null and void. Hence, the relator is entitled to the full relief 
which he seeks at our hands. 
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It is therefore ordered and decreed that the order fining and impris- 
oning the relator for contempt be declared null and void, and be set 


aside. 


CONCURRING OPINION. 

FENNER, J. The relief sought is to annul and set aside an order of 
the respondent judge confining and imprisoning relator for contempt 
of court. 

The order sentenced relator to imprisonment in the parish prison for 
thirty days, and to pay a fine of one hundred dollars. 

As we said in the Hero case: “Our investigation must be confined to 
the questions of the regularity and validity of the proceedings as dis- 
closed on the face of the record.” 36 Ann. 352. 

The proceedings present no defect of regularity. The alleged con- 
tempt was committed in faciem curie and was, therefore, punishable 
by summary commitment. State ex rel. Wintz vs. Judge, 32 Ann. 
1223; Bishop Cr. L., § 241. 

The only question remaining is the validity of the order; i.e. whether 
it was such an order as the judge had power and authority to make. 
If not such an order it is null and void, and the relief sought must be 
granted. State ex rel. Hero vs. Judge, 36 Ann. 353; State ex rel. Liv- 
ersey vs. Judge, 35 Ann. 741. 

It appears from the face of the commitment and from the return of 
the judge, that the alleged contempt consisted “‘in refusing to answer 
truthfully to questions propounded to them, as witnesses, by counsel 
and by the court.” 

The case is much more simple than we had supposed it to be from 
the pleadings and argument. 

We do not find ourselves called on to determine in this case whether 
the refusal of a witness to “answer truthfully” questions propounded 
to him, might not, under conceivable circumstances, be a punishable 
contempt. The question is, whether it constitutes the particular con- 
tempt described in Art. 136 of the Code of Practice. Contempts of 
court generally are punishable only “‘by a fine not exceeding fifty dol- 
lars and imprisonment for a period not exceeding ten days,” according 
to Article 131 of the Code of Practice. 

Art. 136 is a special provision and declares: “If a witness, sum- 
moned in 4 cause, refuse to answer any question put to ‘him, except 
such as might lead him to accuse himself of some crime, the court 
may fine such witness in a sum not exceeding two hundred and fifty 
dollars, and imprisonment for a term not exceeding thirty days.” 
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It is obvious that the fine of one hundred dollars and imprisonment 
for thirty days imposed in this case, are illegal and in excess of the 
authority of the court, unless the contempt charged is the particular 
one described in Article. 136. 

It is equally clear from the face of the record that relator is not 
charged with this particular contempt. It is not pretended that he 
“refused to answer” questions. The charge is that he refused to 
“answer truthfully.” Such qualification is not contained in, and can- 
not be added to, Art. 136, which is a penal statute and is not to be 
extended by implication. 

Conceding that relator was guilty of a contempt, it is not the con- 
tempt described in Art. 136, and was, therefore, punishable only under - 
the mere general provisions of Art. 131. 

As the punishment inflicted largely exceeds the limitations fixed in 
the latter article, the order was beyond the power and authority of 
the judge and must be annulled. 

For these reasons I concur in the decree. 








No. 9216. 
SUCCESSION OF KATE TOWNSEND. 


The proceeding by rule to know whether an executor has funds, to call for a true statement 
of his accounts and his bank book, and to mulct him with interest on any sum for which 
he may be responsible and does not faithfully account, as also to dismiss him from office, 
is expressly authorized by Section 8, or 1464, of the R. S., and Article 1151 of the R. C. 
C., which are all couched in the same terms. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


A. J. Murphy for Troisville Sykes, Appellant. 
J. Ad. Rozier, Attorney of Absent Heirs. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The appellant complains of a judgment which 
condemned him to pay twenty per cent interest on an amount of money 
which he is alleged to have illegally withdrawn from bank, and which 
dismisses him as executor of the deceased. 

His defense is, that the proceeding by rule to mulct and remove him 
is unauthorized by law; that he is the universal legatee of the deceased; 
that as such, he has accepted her succession and has gone into posses- 
sion of its assets; that thereby the succession was closed and its admin- 
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istration terminated, and that the courts have no further jurisdiction 
over the matter. 

The proceeding was by rule by the attorney appointed to represent 
the absent heirs of the deceased. Its practical object was to know 
whether the executor had any funds in hand. It expressly requires 
him to deposit in court the bank book which the law directs to be kept 
of all succession moneys, and to file a true statement of his accounts. 

The summary proceeding is expressly authorized by See. 8 or 1464 
of the R.S., or Article 1151 of the R.C., which are reproductions of the 
Act of 1855, No. 90, p. 78. . 

The law reads: 

“Any creditor, or other person interested, may, at the regular sit- 
tings of the courts in New Orleans and in the county, as well during 
the vacation as the sitting of the court having jurisdiction, file in the 
clerk’s office a motion to know whether any executor, administrator, 
curator or syndic has any funds, and he shall be bound within ten days - 
to file a true statement of his accounts, and his bank book if he has 
one, showing the amount of funds collected by him; and on failure to 
do so, shall be dismissed from office and pay ten per centum per annum 
interest on any sum for which he may be responsible.” 

In 1837, Act 102, p. 92, was passed relative to voluntary surrenders 
and to the settlement of successions. By the third section of that act, 
any creditor or person interested could, on motion, require production in 
court of the bank book which the law declares shall be kept by syndics 
and succession representatives; and in a proper case the court, while 
passing on such motion, could not only inflict twenty per cent interest 
per annum as a penalty on the delinquent official, but also remove him 
from his trust. 

But, in 1855, by Act 90, p. 72, this section was recast and condensed, 
so as to eliminate the proceeding by rule. 

In 1856, Succession of Pasquier, 11 Ann. 279, the proceeding by rule 
was not objected to, and the rule was treated by the parties ‘‘as a sep- 
arate and distinct claim.” 

The judgment was affirmed. 

In 1870, however, Succession of Williams, 22 Ann. 94, it was held 
that the Act of 1837 had been repealed by the Act of 1855, and that the. 
proceeding by rule was no longer authorized under that act, as formu- 
lated in Section 1463 of the R. S. 

The ruling in 28 Ann. 323, is no shield to the appellant. The rule 
was merely for an account. It was not, until after the administrator 
had filed a tableau of debts, that another rule was taken for his dis- 

















liction 


resent 
know 
quires 
> kept 
ounts, 
r 1464 
of the 


r sit- 
uring 
n the 
rator, 


days - 


> has 
Tre to 
num 


ders 
; act, 
on in 
dics 
rhile 
rest 
him 


sed, 


rule 
ep- 


eld 
the. 
nu- 


ule 
tor 
jis- 








NEW ORLEANS, APRIL, 1885. - 407 





Succession of Townsend, 





missal. The exception to the form of the proceeding was sustained on 
appeal, the Court holding that it was irregular and in violation of Arts. 
1017 and 1018 of the C.P. No reference is made, either in the opinion 
or in the briefs in the case, to the Act of 1855, as embodied in Section 
1464 of the R.S. It therefore did not receive the consideration to 
which it was well entitled. 

Apart from finding a different condition of things, however slight, in 
that case, we are far from yielding that the provisions of the C. P. must 
control, under the circumstances mentioned in sec. 1464, which creates 
exceptions and provides for a specific summary remedy. If the opin- 
ion and decree in 28 Ann. so mean, they are entitled to no weight as 
authority and are overruled. 

It is difficult to perceive why the proceeding by rule was not retained 
in the legislation of 1855, when it was preserved for germane objects 
by the same legislation in the section following. 

Confronted with the fact that the words “‘on motion” were left out, 
and that a previous Court has held that the summary proceeding was 
unauthorized and that the practice to some extent has been guided 
accordingly, we do not feel authorized now to determine differently. 

It cannot be insisted that the rule in this matter was taken only un- 
der See. 7, or 1463, R. S., or Art. 1150 R. C. C., because it calls for 
twenty per cent instead of ten, allowed by the subsequent provision of 
law. It may well be taken under either, or both. 

The rule was taken by one in interest—the attorney of absent heirs, 
appointed by the Court and under the instructions of the judge. 

On the trial, the Court ascertained that the statement of accounts 
and bank book called for from the executor, and which under the law 
he should have kept in a proper manner, were not those which he filed 


and submitted. 
The statement which the law demands is a true statement; that 


means, a faithful and accurate account. The bank book which should be 
kept is that showing a deposit of all funds received and an authorized 
withdrawal, if any, of part or of the whole of the same. 

The bank book filed shows a deposit of $3049, and a withdrawal of 
the whole of that amount less ten dollars, without any legal authority, 
except to the extent of some $300; while the statement shows a re- 
ceipt by the executor of an additional sum of $4538 05, which does not 
appear to have been deposited. 

The statement and the bank book submitted are clearly not such as 
the law expected the executor to produce. This dereliction of duty is 
the failure mentioned in the law. 
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While the Act of 1837 was in force, that is in 1852, the then Supreme 
if Court was of opinion that the summary proceeding by motion was 
‘ authorized and could be resorted to for the destitution of a succession 
representative in default. It went so far as to say that for failure to 
keep the money of the estate in bank, the Court might dismiss him ex 
officio for that cause. Peale vs. White, 7 Aun. p. 450, 3d par. 

Of course, since the recasting and repealing of Sec. 3 of the Act of 
1837, a succession representative, uncer Sec. 7, or 1463, R. S., could not 
be destituted by rule; but it does not follow that on a proceeding in 
that form, which is formally authorized by Sec. 8, or 1464, R. S., the 
succession representative cannot be removed for failure to file a true 
statement of his accounts and his properly kept bank book. 

We are therefore of opinion, like the district judge, that the execu- 
tor is a delinquent and that the summary proceeding against him is 
sanctioned by law. 

As to his defense that he is the universal legatee of the deceased; 
that he has taken possession as such of the assets of the succession, 
which was thereby so effectually closed that the court ceased to have 
any further jurisdiction over the matter, it suffices to say that it is un- 
tenable. 

An executor who has qualified and who is at the same time universal 
legatee, cannot, by any act purely his own, cease to be executor and 
represent himself as the sole heir. He cannot be permitted to deny his 
capacity as executor by setting up that he has accepted unconditionally 
as universal legatee and holds the estate, not as executor, but as owner. 
Succession of Frazier, 35 Ann. 381; 33 Ann. 595; 5 Ann. 644. 

It is therefore ordered and decreed that the judgment appealed from 
be amended so as to strike out therefrom the word ‘‘ twenty,” and sub- 
stitute thereto the word “ ten” as the rate of interest allowed; and that 
thus amended it be affirmed, at the cost of the succession, on appeal. 

































Rehearing refused. 






An application for letters of dative testamentary executorship, opposed by one who claims 
to be exccutor, can be entertained and granted ex parte, where, before the appointment 
is made, the opponent is removed as such executor. The opposition falls with the 

removal. 







Judgments dismissing succession representatives from office take effect upon being signed 
and cannot be suspended by appeal. They are to be executed provisionally. 











NEW ORLEANS, APRIL, 1885. 409 





Succession of Townsend. 





Lis pendens is a matter of plea. Where it was not pleaded in the lower court, it cannot be 
raised on appeal. 

By no fault of ours it was that we did not pass upon the second ap- 
peal taken from the second judgment herein rendered. We propose 
now to do so. 

The appellant complains that the judgment appointing the public 
administrator as dative executor is erroneous, on the ground that it 
was rendered ex parte. 

It appears that the public administrator applied for the dative exec- 
utorship; that his application was advertised and opposed by Sykes, 
on numerous grounds, in his capacity of executor. 

At the expiration of the delay allowed for opposing the application, 
the public administrator produced proof of the required publication 
and prayed to be appointed. 

In the meantime, in the other proceeding, contradictorily conducted, 
Sykes had been removed as executor. 

The court took action on the petition of the public administrator, 
convinced that the opposition of Sykes to the appointment had fallen 
with his removal, and rendered judgment appointing the public admin- 
istrator dative executor. 

The appellant urges that, after the rule had been taken, a suit was 
brought to remove him, which is still pending and undecided before 
the same court. 

The rule was taken on January 31, 1884, and the suit was brought on 
February 9. The defendant in rule excepted on the 18th of February, 
but did not plead lis pendens. ’ 

How can he do so here? The defense is a matter of plea, not one 
that can be raised in a brief. 

Even then, how could lis pendens be pleaded in the first proceeding? 
How could it be set up as against a proceeding in the same court? It 
rests on a proceeding previously instituted in a different court of con- 
current jurisdiction. Even then, the law provides that when the plea 
is not made the judgment first rendered is valid and executory against 
the party cast, and the proceedings in the other case shall be stayed 
and the suit dismissed. C. P. 94, 335. 

The judgment removing Sykes as executor became final the momerf€ 
it was signed, It belongs to that class of judgments from which no 
suspensive appeal lies, and which are executory at once. C. P. 580, 
1059; R. C. C. 1160. There was, therefore, no necessity for the fixing 
of the application of the public administrator and for the hearing of 
Sykes, who had ceased to have any capacity to stand in judgment on 
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his opposition. The court was right in considering that the opposition 
was as though it had never been filed, and in appointing the public 
administrator to the dative testamentary executorship. 

This is a case entirely sui generis. 

It is therefore ordered and decreed that the judgment appealed from 
be affirmed. with costs. 


Rehearing refused. 








No. 9247. 


H. F. BRIDEWELL vs. G. V. HALLIDAY AND F. P. Mrx, SHERIFF. 
-- 


The homestead exemption provided for in the Constitution, Arts. 219 and 220, do not apply 
to a judgment rendered against a party for moneys or property misappropriated by an 
agent in the discharge of a trust bestowed on him by his principal. Such a debt is held 
to have been incurred by the agent as a fiduciary. 

In such cases, damages will be allowed to the seizing creditor whose judgment has been 
enjoined in the enforcement of a homestead exemption. 

A PPEAL from the Eighteenth District Court, Parish of Tangipahoa. 

Thompson, J. 


Horace FE. Upton for Plaintiff and Appellee. 
Marr & Reid for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Platntiff has enjoined the execution of a judgment of 
$3070 49, rendered against him by this Court, in favor of the defend- 
ant, Halliday (36 Ann. 238), on the ground that the property levied 
upon is exempt from seizure, as his homestead. 

The grounds of resistance urged by defendants are: 

1. That the debt sought to be enforced was contracted by him asa 
fiduciary. 

2. That plaintiff’s homestead declaration was registered after the 
debt sought to be enforced had been contracted. 

The case was tried by a jury, who found in favor of plaintiff, and De- 


éendant Halliday appeals. 
I. 


The main contention in the case of Halliday vs. Bridewell, of which 
the. present suit is a sequel, was the definition of the true relations be- 
tween the parties. And it was concluded by this Court that those 
relations were those of principal and agent. Hence, Bridewell was 


7 
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condemned as agent to pay to his principal the amount which the 
record disclosed he had taken of Halliday’s property and funds in- 
trusted to his control and administration, 

Now, in Article 220 of the Constitution, which treats of homesteads 
and exemptions, it is provided that such exemptions shall not apply to 
certain cases, and among others: “ For liabilities incurred by any pub- 
lie officer or fiduciary, or any attorney at law, for money collected or 
received on deposit.” 

The question which we are to decide on this point is, therefore, 
whether the debt which is settled by our judgment was incurred as a 
fiduciary by Bridewell. He contends that the true meaning of the lan- 
guage used in the Constitution is to embrace in its scope a public fidu- 
ciary only, and that it must be held to exclude an ordinary agent. 

We cannot adopt his construction. In our opinion, it was the clear 
intention of the Convention to create three distinct classes of excep- 
tions; aud there is no more reason to read the word “public” before 
the word “fiduciary,” than there would be to read the same word be- 
fore “‘any attorney at law.” It would destroy the sense in the one case 
as clearly as it would in the other. 

The question therefore recurs: whether Bridewell, who has been judi- 
cially ascertained to have been the agent of Halliday, intrusted with 
the exclusive control and management of valuable property and largely 
important commercial dealings, must be legally treated to have acted 
in a fiduciary capacity. 

The essence of his contract with Halliday was trust and confidence; 
and it is undisputed that these are the main elements of a contract 
which creates the relations of a fiduciary. 

“It is held to import trust, confidence; it refers to the integrity, the 
fidelity of the party, rather than his credit or ability; and contemplates 
good faith, rather than legal obligation.” Abbott’s Law Dictionary, 


verbo Fiduciary. 
In the case of McDonough vs. Delassus, 10 Rob. 481, this Court, 


treating of a kindred subject, said: “We are not prepared to estab- 
lish, as a general rule, that the relation of principal and agent is that 
of creditor and debtor as soon as the latter receives money or property 
for the former. We regard it as something more: it is a trust; and the 
receipt of the money or property does not give the agent a title to it, 
which would be the case if he be regarded as a debtor alone.” 

This is precisely the legal meaning and effect of our judgment against 
Bridewell. We found that in flagrant violation of the trust reposed in 
him by his principal, he had illegally appropriated and used the funds 
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of his principal realized by the sale of the latter’s merchandise or prop- 
erty, and we therefore held him liable for the restitution of the funds 
thus used and malappropriated. It is therefore apparent that the 
foundation of his liability was the abused trust which had been con- 
ferred on him; and it is equally clear, therefore, that the debt which 
resulted therefrom has been incurred by Bridewell as a fiduciary. We 
therefure conclude that the homestead exemption created under the 
Constitution of 1879 cannot, and does not, apply to this case, and that 
the verdict of the jury is manifestly erroneous. 

In announcing these conclusions we are aware, and we do not lose 
sight, of numerous adjudications of the courts of the country in which 
it has been held that, under the particular phraseology of the last bank- 
rupt laws of Congress, the exceptions made against the discharge of 
fiduciaries did not include agents in their ordinary responsibility to 
‘their principals. But we understand that our disposition of this point, 
arising under language materially different as found in our Constitn- 
tion, does not in the least antagonize adjudications which are entitled 
to our respect, and which will in proper cases command our acquies- 


cence. 
Under the conclusions which we have reached on the first point 


raised by the defendant, we pretermit a discussion of the second point 
which is thus stripped of all importance in the case. 

We note appellant’s. prayer for damages under Article 304, Code of 
Practice, and we think that they are entitled to that remedy. 

It is therefore ordered, adjudged and decreed that the verdict of the 
jury and the judgment rendered thereon be annulled, avoided and set 
aside; and that there be judgment in favor of the defendant, Halliday, 
dissolving the injunction herein issued, rejecting Plaintiff Bridewell’s 
claim of a homestead, and dismissing his action at his costs in both 


courts. 
And it is further ordered, adjudged and decreed that said Bridewell 


and his surety on the injunction bond herein be condemned jointly and 
in solido to pay interests of ten per cent per annum on the amount of the 
judgment enjoined, and in the further sum of one hundred and fifty 
dollars as special damages for attorney’s fees. 








No. 9426. 
B. J. SAGE vs. BOARD OF LIQUIDATION. 


Act 16, of the General Assembly of 1864, directed the issue of $10,000,000 of State bonds, 
and required the Governor to sell or exchange the bonds for treasury notes, Confed- 


erate or State. 
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A number of these bonds were given in exchange for sugar, to meet the wants and exigen- 
cies of the State government. Held, that such disposition of them violated the man- 
datory requirement of the law, and the holder of them acquired thereby no right or 
title to them as would enable him to have them funded and exchanged for consolidated 
bonds under the funding act of 1874. 

The presumption in favor of official acts, that they are rightly done, is not a presumption 
juris et de jure, but one open to contrary proof. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Ps Lazarus, J. 


B. J. Sage and W. F. & D. C. Mellen for Plaintiff and Appellant. 
M. J. Cunningham, Attorney General, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. This is a suit for the funding and exchange of five bonds 
of $1000 each, dated August 1, 1864, payable in twenty-five years from 
their date and bearing 6 per cent interest, payable semi-annually. 

These bonds were issued under the authority of Act 16 of 1864, enti- 
tled “‘An act to authorize the sale of bonds for the relief of the treas- 
ury, and final liquidation of the principal and interest thereof.” 

Among its provisions are the following: 

“Section 1. That the Governor be, and he is hereby authorized to 
cause to be engraved or printed bonds, to an amount of ten millions of 
dollars. 

‘“‘Sec. 4. That said bonds shall be soLp by the Governor for the ben- 
efit of the State, or shall be exchanged for any of the treasury notes, 
Confederate or State; but shall not be sold or exchanged for less than 
par, nor in greater amounts than the exigencies of the treasury may re- 
quire. 

“Sec. 5. That so fast as the Governor shall sell or exchange the 
bonds, and receive money, Confederate or State treasury notes there- 
for, he shall cause to be cancelled an equal amount of State treasury 
notes then in the treasury, equal to the amount realized for the sale or 
exchange of the said bonds, and shall cause the proper entries to be 
made in the Treasurer’s and Auditor’s books.” 

These bonds were first delivered to Gen. Montfort Wells, the hus- 
band and agent of Mrs. J. D. Wells, a short time after their date, and 
were subsequently assigned to the plaintiff herein. 

The plaintiff alleges, substantially, that the bonds are legal ayd valid 
obligations of the State; that they were issued in strict conformity to 
law; that the original holder acquired them for a valid consideration ; 
that they were not issued in violation of the State or Federal Constitu- 
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tion and are in proper form; and in short that they come within all 
the conditions entitling them to be funded and exchanged for consoli- 
dated bonds, as provided by Act 3 of 1874. 

The answer of the defendant board is a general denial, and also 
special denials, which, together, fully put at issue the validity of the 
bonds and the right of the holder to have them funded as representing 
a valid debt of the State. 

There are several interesting questions discussed by the able coun- 
sel of the parties litigant, such for instance as relates to the power of 
the State, at the time a member of a confederacy at war with the United 
States, to issue the bonds; whether the bonds were issued for purposes 
hostile to the government of the United States, or to aid in the prose- 
cution of the war against its authority; and whether the act under 
which they were issued was violative of the State and Federal Consti- 
tutions. These and like grave questions we find it unnecessary to de- 


termine. 
The second section of the act, as above quoted, imperatively required 


that the bonds in question should be sold by the Governor for the ben- 
efit of the State, or exchanged for treasury notes—State or Confederate. 

It is plain that the Governor, as the chief executive officer of the 
State, had no power whatever to deal with these bonds or to dispose , 
of them, except in the precise manner and for the distinct purpose 
pointed out by the law; and that any act of his in contravention of the 
law in this regard would be void and could not confer on any person 
or any holder of the bonds the right to recover on them or enforce their 
liquidation or payment. 

This proposition we do not understand to be controverted by the 
plaintiff, but virtually admitted as correct, by his contention that the 
bonds were sold by the Governor in compliance with the terms of the 


act. 
Were they thus sold or exchanged for the currency named as re- 


quired by the act? 

It*is certain that a large quantity of sugar was procured for the use 
of the State government by means of these bonds, to be applied to the 
relief of the people of the State. How was it procured? The plaintiff 
in his petition alleges, substantially, that it was procured by an ex- 
change of the bonds therefor. He produces three witnesses—Gen. 
Montfort Wells, to whom the bonds were delivered and from whom 
the. sugar was obtained; E. W. Halsey, the private secretary of Gov. 
Allen, and James C. Wise, the then State quartermaster—who were 
intimately acquainted with the entire business connected with the 
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transaction. They all concur in the fact that the sugar was obtained 
in exchange for the bonds. 

We quote from the testimony of Gen. Wells on this point: 

“In the year 1864, agents representing Henry W. Allen, Governor 
of the State of Louisiana, were desirous of purchasing sugar and cot- 
ton; they offered Confederate money in payment therefor; as husband 
and agent of Mrs. Jeannette Wells, I refused to take Confederate 
meney. * * * * When I refused to take Confederate money for 
sugar, he proposed to give me State bonds that were authorized by the 
act of the Legislature, No. 16 of 1864. * * * * Iagreed to make 
the exchange of sugar for these bonds; the exchange was made. * * 
* * The sugar * * was delivered to Isaac Levy, at Alexandria; 
he then delivered to me the bonds * * * * I took the bonds in 
my name; the property exchanged, being sugar, was raised on the 
plantation belonging to my wife.” 

Against his own judicial admissions that the bonds were thus ex- 
changed, and the positive testimony of his own witnesses to the same 
effect, the plaintiff invokes the legal presumption that the officer 
charged by law with the sale of these bonds discliarged his duty, and 
therefore the bonds were sold and not exchanged. He further cites for 
the same purpose and as confirmatory of his presumption, an entry in 
the “‘ Receipt Ledger” of the State Auditov’s office, of 1860 to 1864, as 
follows: 

“February 2, 1865. 

“Order No. 16, to Montfort Wells, for purchase of 184 six per cent 
bonds of $1000 each, issued under Act No. 16 of 1864.” 

Also another entry in same book, showing the payment at the same 
time of the semi-annual interest on the bonds. 

Waiving the question whether the plaintiff could thus break down 
and destroy the effect of his own judicial admissions and the testim 
of his own witnesses confirming them, even under an allegation of error, 
it is enough to say that he has not succeeded in doing so. 

The presumption in favor of the acts of an officer done within the 
scope of his authority is not a conclusive presumption; it prevails only 
till the contiary be shown. This is elementary, and authorities need 
not be cited in support of it. 

Here the contrary proof is overwhelming, being the testimony of the 
party to the alleged sale of the bonds, and of one or more who were 
charged with and acted in the matter of their negotiations. Nor can 
the entries referred to be regarded as conclusive in the face of this 
proof. As to the first entry, the officer making it may have used the 
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word “purchase” in ignorance or disregard of the technical difference 
between a sale and an exchange. One unacquainted with the legal 
. distinction between these two kinds of contracts may have thought the 
sugar acquired by exchange of the bonds was purchased by the bonds. 

The inference from the entry that there was a sale, rests alone on the 
word “purchase” therein, and really amounts to nothing against the 
testimony of the alleged purchaser, showing conclusively that he did 
not purchase, but exchanged the property for the bonds, fully support- 
ed as is his testimony by that of other witnesses thoroughly cognizant 
of the fact. 

Besides, we cannot possibly believe from the evidence that Wells, to 
whom the bonds were delivered, first paid Confederate money or State 
notes for the bonds and then returned the money or notes and deliv- 
ered the sugar in lieu thereof. 

Nor does the payment of interest on the bonds strengthen the 
plaintiff’s right or title thereto. If they were acquired by the first 
holder in contravention of law, a subsequent recognition of the holder’s 
right thereto by any of the executive officers of the State Government, 
to be inferred from a payment on the bonds, could not cure the radi- 
cal defect of title, nor bind the State or its officers in any department 
of its government. 

For these reasons, the judgment of the lower court is affirmed with 


costs. 


On APPLICATION FOR REHEARING. 

BermuDEZ, C.J. The judgment rendered, both below and here, 

simply declares that bonds issued under Act 16 of 1864, and which 

@#Were not sold or exchanged for Confederate or State treasury notes, 
but were given for State necessities, are not fundable under Act 3 
of 1874. 

The plaintiff in his application for a rehearing, expresses an appre- 
hension that it may be claimed, that this judgment adjudicates ad- 
versely to any right which he may have to recover payment for the 
sugar sold to or used by the State. 

The judgment passes on no such question which was not and could 
not be presented. 

We find no error in that judgment. 


Rehearing refused. 
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No. 9334. 
D. M. Gippens, Executor vs. MADISON MOBLEY ET ALS. 


The good faith necessary to enable a claimant under a tax title to plead prescription is 
simply that he shall not have acquired the property mala fide. Where the tax-deed is 
valid in form and there is no defect stumped on its face and the sale has been made by 
the proper officer, the purchaser is a possessor in good faith. 

A possessor and owner cannot be deprived of his right to plead prescription because he might 
by inquiry and careful examination have discovered that his vendor had no title. The 
constitutional direction that all deeds from tax-collectors for land sold by them for taxes 
shall be received as prima facie valid has placed tax-titles on the same footing as other 
titles under judicial sales and subjected them to the same rules as sheriffs’ deeds. 

Before that constitutional change was mde, an assessment could not be presumed but 
must be proved. By virtue of that change it is presumed without proof and prima 
facie the tax deed is valid. If that deed is valid in form and the defect is want of 
aw hority or right in the officer to make it, and not in the manner of making it, the 
knowledge that the officer had no right to make the sale is not brought home to the 
purchaser. 

No symbolic ceremony such as livery of seizin at common law is necessary to constitute a 
taking possession of land. The authertic Act of sale of land desciibed by location, ex- 
tent, etc. is a taking possession of it and a notice to the world that he who thus claims it 
claims as owner. Especially is this true of land in a state of nature with forest un- 
reclaimed. , 

The purchaser at a tax-sale in good faith who has a title from the competent and proper 
officer valid in form, with no defect stamped upon it and patent, and who has possessed 
by himself, or by himself and his authors ten years, has acquired an indefe-sible title 
and may successfully defeat the claim of the original owners thereto. 


PPEAL from the Tenth District Court, Parish of Red River. 
Logan, J. 


M. S. Jones, J. S. Roach and Kennard, Howe & Prentiss for Plaintiffs 
and Appellants. 
L. B. Watkins, S. A. Hale and J. F. Pierson for Defendants and 


Appellees. 


The opinion of the Court was delivered by 

MANNING, J. The object of this suit is the recovery of a tract of 
land of two thousand and twenty acres in the parish of Red River. 
The defendants claim under a tax-title executed to their vendors and 
among numerous defences plead the prescription of ten years. 

The land belonged to one Goldsby who lived and died in Alabama 
and to one Bradley who lived and died in Texas, and they held it in 
indivision. Their successions were settled in those States respectively. 
Giddens had no connection with these, but on filing these wills here 
obtained the appointment of dative testamentary executor of each of 
them, in which capacities he brings this suit. His opening the suc- 
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cessions here seems to have been for the sole purpose of suing for this 
property. There are no debts nor legacies nor charges upon this land, 
and no need of or excuse for an administration here unless one was 
necessary to recover this property. Broussard v. Ditch, 30 Ann. 1109, 
The suit was filed July 5, 1881. 

An exception to the plaintiff’s capacity to sue was promptly inter- 
posed on the ground that there being no debts, legacies, or charges, 
this land had devolved to the heirs who alone could sue for it.. The 
exception should have been sustained as was that in Hart v. Bowie, 
34 Ann. 323, but the lower court overruled it and permitted the peti- 
tion to be amended by making the heirs parties, which however was 
not done until July 1882. This was a grace to them with which we do 
not find occasion to interfere. 

The land was all forest when sold for taxes in 1870. Seven persons 
bought, each a separate part or parts, the sale being in parcels of forty 
acres each. These sold to the defendants over twenty in number, and 
an exception was made to the joinder of all of them in one suit when 
each owns a separate tract in severalty, which was overruled. Some 
of these had mortgaged their lands and the mortgage had been fore- 
closed and the land bought by others. John Chafte & Sons are claim- 


ants of a part of this land under title thus acquired and they 
intervened. The several parcels of land thus owned have been 
cleared, houses have been built, fences made, and a nnmber of farms 
now appear where an unreclaimed forest was at the time ef the sale. 
Yet rents and revenues are claimed for the entire period of occupancy. 


There cannot be any doubt that the defendants possessed in good 
faith. The Code defines such possessor to be one who has just reason to 
believe himself the master of the thing which he possesses although 
he may not be in fact, Rev. Civ. Code, art. 3451, and good faith 
purifies a title of its defects and causes the possessor under a just title 
to be preferred to the true proprietor who has remained so long silent 
and neglectful of his rights. M’Closkey v. Webb, 4 Rob. 205. Black- 
well says the statute of limitations when pleaded to protect tax-titles 
should be construed liberally because it is intended for repose, and 
that to enable one to prescribe under such title the good faith requi- 
site simply means that the occupant iu acquiring it shall not have 
acted mala fide. He must have entered under a claim of right. Tax 
Titles, 671. And the Supreme Court of the U. S. held that it was only 
necessary to assure to one claiming under a tax-title the protection of 
the statute of limitations to shew that he and those under whom he 
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claimed held under a deed from the collector of revenue, and that he 
was not bound to know that all the requirements of the law had been 
complied with in order to make his deed a valid and indefeasible con- 
veyance of title. Pillon v. Roberts, 13 How. 472. We said lately in 
Hickman v. Dawson, 35 Ann. 1086, that the tax-sale having been made 
by competent authority and the defects or elements of nullity charged 
against the tax-deed not being patent on its face, the purchaser at the 
sale was a possessor in good faith, and this is in line with previous 
decisions. In Eldridge v. Tibbets, 5 Ann. 380 the sheriff had no 
authority to make the tax-sale but he did make it and executed a 
formal deed to the purchaser and the purchaser sold to another, and 
this other was declared to be a possessor in good faith. 

The deed of the tax-collector is valid in form. It contains all the 
usual recitals including that the property had been assessed, and that 
the taxes for certain years had not been paid, and is in full compliance 
with the forms prescribed for tax-sales. There is no defect stamped 
on the face of the deed, and that is what this court said was meant by 
valid form in a deed which would enable a holder under it to prescribe. 
Carrol v. Cabaret, 7 Mart 406. A possessor cannot be deprived of the 
right of pleading prescription because he might by inquiry and care- 
ful examination discover that his vendor has no title. Frique v. Hop- 
kins, 4 Mart. N. S. 224. Where the deed is perfect in form and the 
defect is want of right or authority in the officer to make it and not in 
the manner of making it, the knowledge that the officer had no right 
to make the sale is not brought home to the buyer. Dufour v. Cam- 
franc, 11 Mart. 715, so in Robinson v. Brown, 14 Ann. 985 where the 
purchase was at an administrator’s sale under a commission that re- 
cited a decree for the sale, but in fact there was no decree. Knowledge 
of the want of right in the officer to sell was held not brought home to 
the purchaser. Now as the assessment is likened to a judgment or de- 
cree, a deed that recites an assessment, although that recital is not by 
any means full proof that an asesssment has been made, yet the holder 
under it is enabled to plead prescription. The deed is valid in form 
and knowledge of the want of assessment is not brought home to the 


purchaser. 

The Constitution of 1868, under which this sale was made, directed 
that all deeds from tax-collectors shall be received as prima facie valid 
sales, so that tax-titles were placed on the same footing as other judi- 
cial sales and were subject to the same rules as sheriff’s deeds. Jury 
v. Alison, 30 Ann, 1235, Formerly the assessment could not be pre- 
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sumed but must be proved. Under that constitutional provision it is 
presumed without proof and the tax-deed is prima facie valid. Lannes 
v. Work. Bank, 29 Ann. 115; O’Hern v. Hibernia Ins. Co., 30 Ann. 960; 
Renshaw v. Imboden, 31 Ann. 661; N. O. Asso. v. Labranche, Ibid. 
840; Ludeling v. Maguire, 35 Ann. 893. , 

The tax-deed bears date July 26, 1870. Our law considers the de- 
livery of immovables as always accompanying the public Act that 
transfers them. Rev. Civ. Code, art. 2479. If actual corporeal posses- 
sion of wild timbered land in unreclaimed forest be necessary in order 
to enable one to acquire it by prescription, then it could never be so 
acquired unless we should invent some symbolic ceremony such as liv- 
ery of seizin at common law. The public authentic Act in which the 
property is described by quantity, location, etc. duly recorded is a 
taking possession and notice to the world that he who thus appears as 
the owner claims it as such. The plaintiffs are estopped from contest- 
ing this fact of possession because they allege that the defendants have 
possessed since July 26, 1870 and claim rent from that day. More 
than ten years elapsed from that day to the institution of this suit on 
July 5, 1881. 

As we think the plea of prescription should have been sustained it 
becomes unnecessary to examine or pass upon the demand of the in- 
tervenors which was made for the contingency of the defendants’ fail- 
ure to establish their title. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that there be judgment in favor of 
the defendants sustaining their plea of prescription and quieting them 
in the possession and ownership of the land and against the plaintiffs 
for their costs in both courts. It is further decreed that the inter- 
ventions be dismissed at the cost of the intervenors without prejudice 
to any rights they may have as set out in their petition. 


On APPLICATION FOR REHEARING. 


We are informed for the first time now that in this transcript of over 
a thousand pages the answer of Larkin Edwards, one of the defend- 
ants, is not to be found and that in fact he filed none and therefore no 
plea has been filed by him ;— 

That among the twenty-odd defendants Mrs. Sisso, H. C. Myers, and 
J. P. Broadwall acquiesce in the judgment because they have not an- 
swered the appeal, and Madison Mobley and T. H. Hamilton have an- 
swered the appeal and expressly acquiesced in the judgment below ;— 
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That Sam and Marie White have not pleaded prescription and the 
court chnnot supply it. ’ 

An examination of the bulky volume discloses on its 711th page that 
Sam and Marie White specially pleaded the prescription of ten years. 

Messieurs L. B. Watkins and S. A. Hull filed in this court an answer 
to the appeal “for all the defendants and all the intervenors,” and in 
a letter produced here and filed in the application for rehearing, Mr. 
Watkins qualifies this by stating that he and Mr. Hull represented all 
the defendants except Mrs. Sisso and Mobley, and therefore we shall 
consider their answer to the appeal as on behalf all except those two. 

Mobley had pleaded ten years’ prescription but in this court he and 
Hamilton filed an answer praying, the affirmance of the judgment be- 
low. The reason for this change of front is apparent. Mobley had 
divested himself of his part of the land by selling it to others and had 
received the price. His vendors sold to others and they had mortgaged 
it and the intervenors John Chaffe & Sons had become owners of the 
mortgage, had foreclosed it and bought the property. They claim 
title to the land once owned by Mobley. The answer filed here by 
Mobley compels us to reopen the case as to him, but obviously the in- 
tervenors are interested in contesting the correctness of the judgment 
as to him and we shall therefore reopen it as to them. 

It is also said that the lands claimed by B. F. Jones are not all in- 
cluded in the tax-deed. As the plea of prescription applies alone to 
the land conveyed in the tax-deed, he may be included in the re- 
hearing. 

We have no change to make in the legal principle enunciated in the 
opinion and shall refuse a rehearing as to all the defendants except 
those specially mentioned, and therefore ¢ 

It is ordered that a rehearing is granted to the plaintiffs quoad the 
defendants Larkin Edwards, Mrs. Sisso, Madison Mobley, T. H. Ham- 
ilton and B. F. Jones, and is refused as to all the other defendants. A 
rehearing is granted the intervenors of our own motion. 













































No. 9419. 
Tue StaTE oF LovuIsIANA Vs. THOMAS JOHNSON. 

The common law form for the oath administered to a jury in criminal cases was legislated 
into the State by the Act of 1805, and may, without error, be adhered to until changed 
by legislative direction. 

The Article 168 of the present Constitution only gives constitutional sanction to what was 

substantially the law of this State prior thereto, and affords no reason, not previously 

existing, for changing the form of the oath. 
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| PPEAL from the Fifth District Court, Parish of Caddo. 
Hicks, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
S. P. Watts for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The defendant excepted to the form of the oath admin- 

istered to the jury, which was the common law form to give a true ver- 
dict ‘‘according to the evidence.” The defendant asked that the form 
should be ‘‘ according to the law and the evidence.” 
- The oath administered was that used at common law, and was im- 
ported into this State by virtue of the Act of 1805, which provided that 
“the forms of indictment, the method of trial, the rules of evidence, 
and all other proceedings whatsoever in the prosecution of the crimes, 
offenses and misdemeanors, changing what ought to be changed, shall 
be according to the common law, unless otherwise provided.” 

Since this act, we are not advised that any other form of oath has 
ever been employed in criminal trials in this State, and as it rests on 
the above legislative sanction, we see not why it should be changed 
without legislative direction. 

Such direction cannot be implied from Art. 168 of the present Con- 
stitution, which provides that “‘the jury in all criminal cases shall be 
judges of the law and of the facts on the question of guilt or innocence, 
having been charged as to the law applicable to the case by the pre- 
siding judge.” 

This article enunciates no new principle of law, but merely gives 
constitutional sanction to what has always been the law of Louisiana. 
In a case decided in 1856, this Court said: ‘In determining the guilt 
or innocence of the party indicted, the jury are the judges of the law 
as well as of the facts; but not in exactly the same sense. Under our 
statute they are exclusive judges of the facts; they are, subordinately, 
judges of the law, because the statute proceeds upon the assumption 
that they are not familiarly conversant with it, and therefore requires 
the presiding judge to ‘give them a knowledge of the law applicable 
to the case.’ They have power to decide against the judge’s opinion 
of the law,” etc. State vs. Ballerio, 11 Ann. 206; State vs. Scott, Id. 
429, 

The Constitution, therefore, furnishes no reason for departing from 
the common law form of oath which has always, heretofore, been fol- 
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lowed; and until the Legislature sees fit to change it, there is no error 
in adhering to it. 






Judgment affirmed. 

















No. 9412. 


New ORLEANS CoTTON EXCHANGE vs. BOARD OF ASSESSORS. 






The assessment of the property of a tax payer on the rolls and the modes used in fixing its 
value, are presumed to be correet until he establishes the reverse. 
The income derived is not always the proper criterion. 





That rule surely does not apply to exceptional property, which is not designed to yield a 
rental or commercial purposes, but destined wholly, or mainly, for personal use, benefit 
and gratification. 

Real estate subjected to a servitude does not cease to belong to the grantor who continues 
to own the same and who can dispose of the same as he may please, provided he does 
not thereby interfere with the enjoyment of the servitude by the creditor thereof. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 















Bayne & Denegre for Plaintiff and Appellant. 
W. H. Rogers, City Attorney, and Wynne Rogers, Assistant City At- 
torney, for Defendant and Appellee, 







The opinion of the Court was delivered by 
BermupDeEz, C.J. The plaintiff appeals from a judgment refusing to 
reduce the assessment of its real estate from $310,000 to $200,000, 
which is alleged to be its cash value and at which it should have been 
listed under Sec. 25 of Act 96 of 1882. 

The assessment is of the lot and building known as the “‘ Cotton Ex- 
change,” in this city, and of a strip of ground adjoining it. 

The witnesses heard are auctioneers, the Treasurer and an employee 
of the company. 

Their testimony is conjectural. They express the opinion that the 
main property is not worth more than two hundred thousand dollars, 
regardless of the cost. price of both, within a few years, which nears 
$400,000. 

In arriving at that conclusion, they say that they are guided by the 
rule generally adopted and which is: to ascertain the rental or income 
of property and then to multiply it by ten; that as the property in 
question, at best, could yield $20,000 annually, it should not be assessed 
at more than ten times that amount. 

The burden of proving that it is excessive was upon the plaintiff. 
























424 SUPREME COURT OF LOUISIANA. 





Cotton Exchange vs. Board of Assessors. 








It is settled that the assessment of the property of a tax payer on 
the rolls‘ and the modes used in fixing its value, are presumed to be 
correct until he proves the contrary. New Orleans vs. Bank, 31 Ann. 
826; also 29 Ann. 851, affirmed in 99 U. S., p. 97. 

The assessors, says Judge Burroughs (On Taxation), act judicially 
in making an assessment. They proceed upon inquiry, and hear and 
determine from all the information before them of the value of the 
property. 

After reviewing the legislation of a number of sister States on the 
subject of the valuation of property, he concludes, as the result of his 
studies, that the substance of the provisions of the law is the same in 
each State, the assessment being the value of the land, looking to all 
the circumstances of its surroundings or what may be regarded as the 
cash market value, and that the income derived is not the proper cri- 
terion in ascertaining its value. (pp. 227-8, ed. 1877.) 

If it were true that these conclusions do not rest on solid reasoning 
and authority, and that the rule which the plaintiff has strenuously 
endeavured to lay down is correct and has been established, it could be 
invoked only as applicable to the general class of ordinary property 
coming within its purview and which is susceptible of bringing rev- 
enue, and could not be applied to exceptional property, beyond its pur- 
port, which is not designed to yield a rental or income, or commercial 
purposes, but destined, wholly or mainly, for personal use, benefit and 
gratification. 

In such cases the correct rule would seem to be to assess at the price 
invested, where the purchase or improvement is of a recent date, and 
_it is not shown that the property has since deteriorated in value, for 
some cause or other. 

No evidence has been adduced to show that the property in this case 
has declined since the purchase of the lot and erection of the building 
upon it. 

As that circumstance would have been an important factor, it is infer- 
able, to some reasonable extent, that the property, far from diminish- 
ing, has become more valuable. 

The ‘‘ Cotton Exchange” was constructed for the exclusive benefit of 
its members, although certain parts of the building have been rented 


out. 
That building consists of a splendid edifice, unusually large, impos- 


ing in appearance, ornamented inside and outside by gorgeous fresco 
paintings and decorations, and admirable artistic statuary, lofty and 
sumptuous in all its parts, 
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It is immaterial whether the large sums of money which the lot and 
building have cost were or not invested for profit. It is enough that 
the property exists and is not exempt from taxation to justify its assess- 
ment at its value, all surrounding circumstances ¢onsidered. 

We notice in the transcript a statement of expenditure items for run- 
ning the elevator, for the insurance premium and the taxes, but we fail 
to perceive in it any account of the revenues of the property beyond 
the actual or supposed rental thereof. Had that revenue, in addition 
to the balance struck ($7785) been stated, it is not impossible that it 
would havé shown that the $390,000, cost price, have not been injudi- 
ciously invested. 

The evidence shows that the lot has cost $74,000, that the magnifi- 
cent structure upon it was put up for $300,000 and is now insured for 
$175,000, which is deemed sufficient to repair any damage to it by fire. 
Clearly, the assessment of both the lot and the building at $300,000, 
which is one-tourth less than cost of lot and building, should not be 
disturbed as unreasonable. 

There is further complaint of the assessment of a strip of land ad- 
joining the Exchange, on the ground that it is an open thoroughfare in 
constant and general use by the public, and therefore no more liable to 
taxation than a street can be. It does not seem to be denied that the 
strip, in itself, is worth the amount at which it was assessed. 

This strip has not ceased to belong to the plaintiff, by which it was 
burdened with a “ perpetual servitude” in favor of the adjoining or con- 
tiguous estate, in the compromise of a pending suit between the own- 
ers. It never was dedicated to public use and can be alienated or en- 
cumbered by the plaintiff notwithstanding the servitude, provided it 
does not thereby interfere with the enjoyment of the conceded servi- 
tude. R.C. C. 489, 492, 658, 605, 779; C. N. 544, 621, 701. 

Confronted with the facts of the original and recent cost of the lot 
and building, of the assessment thereof by the sworn and impartial 
officers of the law, specially constituted for the purpose, of the actual 
unquestionable intrinsic value of the property, we cannot arrive at the 
conclusion that the district court has erred in its appreciation of the 
facts and application of the law. 

It is therefore ordered and decreed that the judgment appealed from 
be aftirmed, with costs. 


CONCURRING OPINION. 
FENNER, J. Nothing is better settled than that the valuation of 
property for taxation by official assessors is in the nature of a judicial 
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act, protected by all presumptions in favor of its fairness and correct- 
ness, and subject to reduction only on clear, affirmative proof that it is 


excessive. 
The assessors have valued the property at $310,000, which is sup- 


ported by proof that its recent actual cost to the owner was about 
$395,000, and that the owner insures the building alone at $175,000, 
which, considering the indestructible character of the construction, 
indicates a valuation which, added to the value of the land, would not 
fall short of the amount fixed by the assessors. 

There is no proof that the cost was particularly extravagant, at least 
to an extent affecting this assessment; or that the property has since 
deteriorated in value; or that the owner would sell it for an amount 


less than its cost. 
The only evidence opposed by the owner is the testimony of certain 


experts in real estate, who adopt a rule of valuation based upon a rela- 
tion to the rental value of the property, and who, on that basis, estimate 
it at not exceeding $200,000. 

If we were to accept this rule and carry it to its legitimate results, 
there seems no good reason why the assessment should not be reduced 
to $125,000 as readily as to $200,000. 

The rule is just enough when applied to ordinary commercial prop- 
erty, built and adapted for common and ordinary commercial purposes 
and with a view to occupation or rental for such purposes. 

But so far as this property is concerned, it was not constructed for 
such purposes. It was built for the peculiar purpose of a cotton ex- 
change, an unique institution, in its nature exclusive of the existence 
of any similar one. 

It chances that the upper portions of the building are adapted to 
renting purposes. But that is a mere accident. Suppose it had pleased 
the projectors to throw the entire interior into a vast and lofty rotunda 
for its own exclusive occupancy. This might have been even more 
costly; yet under the rule adopted by the experts in this case, its rental 
value would have been vastly reduced and we might have been called 
on to reduce the assessment in proportion. 

The most palatial residence in the city, if thrown upon the market 
for rent, might not bring more than $1800 or $2000 a year. Should it, 
therefore, be assessed at only $18,000 or $20,000, though its recent cost 
may have been $50,000 or $75,000? 

Obviously the rule of the experts is not applicable to such cases. 

There exists, in fact, no rigid rules for the valuation of property, 
which is affected by a multitude of circumstances which no rule could 
foresee or provide for. 
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The assessors must consider all these circumstances and elemerts of 
value, and must exercise a prudent discretion in reaching conclusions. 

Where it is shown that their assessments are manifestly excessive, 
they will be reduced; but where the judicial mind is left in doubt, 
on the evidence, whether such excess exists, I think it a sound rule to 
leave the assessment undisturbed. 

In this case, the action of the assessors has been approved by the 
judge of the district court, as well as by this Court. 

I, therefore, concur in the decree rendered herein. 


MANNING, J., concurs in this opinion. 








No. 9369. 
LEEDs & Co. vs. PETER JONEs. 

On appea!, a judgment will not be reversed or annulled in favor of a party who has not 1) 
pealed therefrom. or prayed for an annulment. 

On a rule by a judgment creditor it is competent for the court to order the cancellation of a 
minor’s general mortgage inscribed against his tutor, when it is showr that suclt mort- 
gage had ‘been legally and properly substituted by a special mortgage by the natural 
tutor, in a sum accruing to the minor after a liquidation of the community. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


B. R. Forman for Plaintiffs ane Appellees. 
Gibson, Hall & Montgomery for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff, a judgment creditor of the defendant, having 
seized the latter’s immovable property, took a rale against him as tutor 
of his minor children, and against certain creditors, for the cancellation 
of a mortgage of $3212, inscribed in favor of said minors, and of a 
mortgage in favor of one John J. Ward in the sum of $6000. 

Defendant appeals from a judgment ordering that both of the mort- 
gages complained of be cancelled. 

On trial it appeared that Ward claimed no interest in thé mortgage 
inscribed in his favor, and from the testimony of the defendant it ap- 
pears that the note and mortgage of $6000 are held by the defendant’s 
son to secure an indebtedness of some four hundred dollars. 

The alleged holder of the mortgage, although represented in the dis- 


trict court by counsel, as the record shows, has not appealed from the 
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judgment cancelling his mortgage; and in this Court his rights are 
championed by the defendant, his father and his alleged debtor. 

The latter has no authority in law to thus stand in judgment for his 
creditor, whose connection with the mortgage was disclosed by the 
debtor himself in his testimony. 

As John Thomas Jones, the alleged creditor, has not appealed, the 
judgment cannot be amended as to him. Hence we cannot review that 
part of the judgment. 

As to the minors’ mortgage, the record shows that under orders of a 
competent court, under the advice of a family meeting, the general 
mortgage, originally in the sum of $3212, was reduced under an adju- 
dication of the community property to the surviving spouse to $301 43, 
and was substituted by a special mortgage in the latter amount. 

We have critically examined all the proceedings which led to that 
result and we find them regular and correct. 

There is no force in appellant’s argument that the general mortgage 
inscribed against the tutor in favor of his minor children cannot be 
reduced or cancelled during the minority or before a final settlement 
by the tutor. 

The very law which authorizes the substitution of a special. in lieu 
of a general, mortgage pending the minority, affords an easy answer to 
such an argument. Appellant’s argument also antagonizes the pro- 
visions of our law which authorize the liquidation of the community 
and the adjudication of its property to the surviving spouse. 

The judgment does not interfere with the minors’ rights under the 
special mortgage; it merely orders the cancellation of the general 
mortgage. That order flows as a logical as well as a legal conclusion 
frum the order of the probate court accepting the special mortgage in 
the sum accruing to the minors after the liquidation of the community. 

We discover no error in the conclusions reached by the district judge. 


Judgment affirmed. 
Rehearing refused. 








No. 9317. 
Succession oF L. C. Gons.—OpposiITIONs TO ACCOUNT OF EXECUTOR. 


Th‘s Court has no jurisdiction over an opposition to an executor’s account when the amount 
claimed is less than $2000, and the fund to be distributed does not exceed that amount; 
and on its own motion must dismiss the appeal. 

A creditor has no right to oppose each and every item, on a tableau of distribution, ina 
thoroughly solvent succession, where, after an amount amply sufficient to meet his 
claim has been retained, the payment of such items cannot possibly affect or injure him. 
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Such an opposition, for want of interest in the opponent, is frivolous on its face and cannot 
arrest the distribution, except so far as may be necessary to provide for payment of the 


claim, if ultimately allowed. 
Where the fund thus arrested does not exceed $2000, an appeal does not lie from the judg- 
ment on the opposition to this Court, which is devoid of jurisdiction. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. , 


J. D. Coleman and J. P. Hornor and F. W. Baker for Opponents and 
Appellants. 
B. R. Forman for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. Widow Louisa Fritz and J. N. Folwell, by separate oppo- 
sitions to the final account of the executor of Gohs’ succession, seek to 
be recognized as creditors respectively of said succession—one for 
$1095, and the other for $250 ; and appeal from a judgment rejecting 
their demands. 

The amount in the hands of the executor remaining for distribution, 
is $1345, the rest having been previously distributed under a prior 
judgment, homologating the executor’s account Wherein not opposed, 
and which judgment has become final, no appeal from the same hav- 
ing been taken. 

Therefore, whether we consider the amount of the demands sought 
to be enforced or the amount of the funds for distribution, it is plain 
that this Court is without jurisdiction. 

The case comes clearly within those of Succession of Duran, 34 Ann. 
585, and Succession of McDowell, 35 Ann. 1025. 

The appeal is, therefore, dismissed. 


CONCURRING OPINION. 

BERMUDEZ, C.J. Itis not denied that, if a case be appealable at 
the date of the judgment, its character, in that respect, cannot be 
altered after judgment, so as to deprive the aggrieved party of the 
right of appeal, but it is undeniable that, if there be only one judg- 
ment and it is divisible, or two judgments which are independent, and 
the aggrieved party appeals from a part of the judgment, or from that 
which passes upon an appealable demand, thus acquiescing in the part 
of judgment or other judgment unappealed from, this Court must 
proprio motu dismiss the appeal, if it be from an unappealable demand. 

In the present case, two judgments were rendered: one homologa- 
ting the account, as far as not opposed, virtually ordering the distri- 
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bution of a sum exceeding $2000; and another judgment on the opposi- 
tions, which together call for less than that sum; which judgment 
directs the distribution of a sum less that $2000, retained to meet the 
oppositions. 

The appeal is taken not from the first distributing more than $2000, 
but explicitly from the second judgment, which directs a distribution 
of less than that sum. 

The rulings in the Successions of Duran and McDowell, 34 and 35 
Ann., far from having been deviated from, have been faithfully ad- 
hered to. 

It is unnecessary now to express any opinion on the right of appeal 
of an opponent who would claim less than $2000 and, with just cause, 
oppose an account proposing to distribute a fund exceeding that 
amount. The question is not presented and need not be determined. 
It is sufficient that the fund ordered by the second judgment, which is 
that appealed from, to be distributed, does not exceed $2000, to justify 
a dismissal proprio motu. 

I, therefore, concur. 


» DISSENTING OPINION. 

PocuE, J. I cannot concur in the dismissal of the appeal in this case. 

The Constitution (Art. 81) vests thi8 Court with jurisdiction over all 
cases in which the fund to be distributed, whatever be the amount therein 
claimed, shall exceed two thousand dollars. 

From the final account of administration presented by the executor, 
it appears that the fund to be distributed amounted to $6629. 

It has been so often said by this Court, even as at present composed, 
that itmay be considered as elementary, that the jurisdiction of the 
appellate tribunal must be tested exclusively under the showing made 
by the pleadings, and that it cannot be affected by the judgment ren- 
dered or the judgment appealed from. 

Hence, in the cases of the State ex rel Railroad Company vs. Judge, 
34 Ann. 864 and 1117, it was twice held by this Court, that in a case 
where our jurisdiction attached under the pleadings, it could not be 
affected by a subsequent proceeding, in the shape of a remittitur after 
judgment, by the effect of which the claim of the plaintiff was irrevocably 
reduced to a sum less in amount than the lower limit of our jurisdiction. 

Carrying out the principle therein announced, it would seem to follow 
that, in this case, over which the jurisdiction of this Court was 
avowedly vested under the pleadings, it could not be divested by a 
subsequent act of the judge, and much less by his judgment. 
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The reliance on the opinion in the case of Duran’s Succession, 34 
Ann. 585, cannot avail; that case was practically overruled by the 
two mandamus cases above referred to. 

Hence it is doubtless that appellee’s astute counsel did not even 
intimate our want of jurisdiction in this matter, but actually joined in 
the appeal and prayed for an amendment of the judgment. 

But this appeal should be maintained even if the Duran decision is 
still authority. The theory of that case was that the judgment which 
dismissed appellant’s opposition, homologated at the same time the 
account of administration so far as not opposed, thus reducing the 
fund remaining in the hands of the administrator to an amount less 
than the lower limit of our jurisdiction. 

In the instant case, the judgment on the oppositions was rendered, 
(although not signed) before the judgment of homologation of the 
account so far as not opposed. It, therefore, appears that when oppo- 
nents were thrown out of court, the fund to be distributed had not yet 
been reduced, under the process illustrated in the Duran case; and, 
that it was yet in the sum of $6629, an amount more than sufficient to 


give us jurisdiction. 
I, therefore, sincerely believe that there is error in the judgment of 


dismissal. 


Mr. Justice Fenner concurs in this opinion. 


On APPLICATION FOR REHEARING. 


BeRMUDEZ, C.J. The appellant claims that there is error in the 
judgment dismissing her appeal for want of jurisdiction. She says the 
court decided that the fund to be distributed does not exceed $2000, 
when the fact is that it does. She represents that the entire fund which 
the executor proposed to distribute, by his account, exceeds $6500, and 
that she has opposed each and every item, which together aggregate 
that sum. She therefore urges that the fund to be distributed exceeds 
$2000 and that we have jurisdiction. 

The complaint rests upon the assumed but groundless theory that a 
creditor has a right to oppose each and all the items of an account of 
distribution, in a thoroughly solvent succession, when a distribution of 
the surplus of his claim could not possibly injure him. 

No doubt a creditor has a right, where his interest may be jeoparded 
by a distribution of funds, to oppose such distribution, but so far only 
as to have ample provision made to cover his claim, in capital, inter- 
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est and costs, should it be finally allowed (14 Ann. 863); but he has no 
right to obstruct a distribution of the surplus where such distribution 
can, in no possible contingency, affect his interest injuriously. 

In the present instance, the fund proposed for distribution was $6500 
and more; the debts and charges were about $825; the residue about 
$5800, accruing to the legatees, special and residuary. The opposi- 
tions to the amount called for $1350, in capital. 

The opponents surely were entitled to ask to be placed on the ac- 
count from which they had been omitted; but as there were ample 
funds to pay the debts in full (those stated in the account and those 
mentioned in the opposition), and there was thereafter a large amount 
accruing to the legatees, the opponents had no interest, and therefore 
no right, to oppose a distribution among the creditors and the legatees, 
except as was necessary to secure a reserve from the residue to satisfy 
their demands, in case they were finally allowed. 

The law distinctly provides, in cases of oppositions to accounts in 
succession matters, that if the decision thereon be appealed from, the 
succession répresentative is bound to retain a sufficient sum to satisfy 
the claim on which the opposition is made, with interest and cost ; but 
that he cannot, under pretext of this appeal, refuse to distribute among 
the creditors, whose debts and privileges are not contested, the surplus 
remaining after this sum being retained. R.C.C. 1187; 12 Ann. 72. 

It is true in this case that all the items were opposed, but this was 
done without a sufficient showing of interest to arrest the whole fund. 
The oppositions could prevent a distribution only for an amount suffi- 
cient to pay the opponents eventually. Beyond that, they were frivo- 
lous on their face, and on that account could not give this Court juris- 


diction. 
The only fund arrested and not disposable for distribution was the 


$1345 retained te meet the oppositions eventually. Interest and costs 
could not swell the capital, and it is over the capital that the jurisdic- 
tion of this Court is authorized to extend. 

The judgment first rendered did not direct specially a distribution of 
funds, as it was unnecessary that it should. The judgment secondly 
rendered sustains one opposition, amends and homologates the account 
and orders that the funds be distributed accordingly. What funds? 
Evidently not those to be distributed by the account, but those retained 
by the executor to meet the oppositions. 

We are at a loss to perceive how, after the executor had retained the 
$1345 with interest and costs, claimed by the opponents, these could- 
have any interest, and in the absence of such any right, to impede by an 
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unreasonable and unjust opposition a distribution of the entire funds, 
as to others, whose payment could in no way iujure them. They can- 
not be permitted thus, inequitably, to wrong others and clog the liq- 
uidation of the estate. 

It is manifest from the pleadings that in no possible contingency can 
this Court render, on the opposition of appellant, a judgment either 
ordering or denying the distribution of a fund exceeding $2000. The 
rulings in the successions of Duran and McDowell are affirmed. 

We, therefore, conclude that there is no error in our previous decree 
which dismisses the appeal for want of jurisdiction. 


Rehearing refused. 


DISSENTING OPINION. 


Pocus, J. Appellants’ counsel call our attention to a feature of the 
judgment appealed from which had been entirely overlooked by the 
majority as well as by the minority of the Court in the first opinions 
herein rendered. . . 

It is this: that no order of the district court directing the distribution 
of the funds of the succession had been rendered previous to that con- 
tained in the judgment signed on the 25th of November, 1884, and that 
the judgment of July 3d of the same year contained no direction touch- 


_ ing the distribution of the funds. 


That portion of the former judgment hereinabove referred to reads 
as follows: ‘It is further ordered that the opposition of Dr. J. N. Fol- 
well be maintained in so far as to order the executor of this succession 
to amend his account herein filed by placing said opponent, Dr. J. N. 
Folwell, thereon for the sum of one hundred dollars; and as amended, 
it is ordered that the said account be finally approved and homologated, 
and the funds distributed accordingly.” (The italics are mine.) 


It is respectfully suggested that no rational doubt can be entertained 
as to which funds the district judge referred to in the language quoted, 
not more than as to which succession he contemplated. 


It is clear beyond contention that he referred to the funds of the suc- 
cession which were yet in the hands of the executor, which had not 
hitherto been finally disposed of, and which are shown by the execu- 
tor’s account to have amounted to the sum of $6629. 

The judgment rendered therefore ordered the final disposition of a 
fund to be distributed, exceeding in amount the sum of two thousand 
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dollars, and this Court is clearly vested with jurisdiction over the con- 


troversy. 
In my opinion, appellants were entitled to a rehearing. 


Mr. Justice Fenner concurs in this opinion. 








No. 9452. 


THE STATE EX REL. Henry Bier vs. E. A. BURKE, TREASURER. 


Where a preference in payment has been given by the legislature to the warrants for an 
appropriation over all warrants upon the general fund or over certain specified war- 
rants thereon, the holders of such preference-warrants are entitled to be paid in accord- 
ance with such provision subject to the pre-payment of the Constitutional and the 
University warrants. 

Where the residue of the general fund, after payment of these two classes of warrants, 
and the payment of those warrants to which legislative preference has been given, is 
insufficient to pay in fall al] other appropriations, they must share such residue pro rata. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. ; 


A. CO. Lewis and T. M. Gill for the Relator, Appellee. 
H. B. Magruder and F. L. Richardson for Intervenor, Appellee. 


M. J. Cunningham, Attorney General, for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING,J. The relator is the holder of warrants upon the general 
fund of 1884 amounting to thirty two thousand five hundred and thirty 
five dollars, and alleges that there are over one hundred thousand dol- 
lars to the credit of that fund in the Treasury out of which his warrants 
should be paid pro rata with all others save the Constitutional war- 
rants and those for the Universities which are entitled to preference. 
He alleges that the Treasurer has avowed his intention to pay certain 
warrants in preference to those of relator, and as the appropriations of 
1884 exceed the revenues of that year the relator will suffer by such 
payment. Among the warrants to which the Treasurer gives prefer- 
ence are those of the Cotton Exposition, and the relator avers thata 
part of his warrants amounting to six thousand six hundred and eighty 
three = dollars should be paid before those of the Exposition because 
by the express terms of the Act making the Exposition appropriation 
the warrants issued thereunder are to be paid after the Constitutional 
and legislative warrants and the warrants already authorized by law 
for other purposes, and his warrants to the extent mentioned were then 
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authorized by law. He prayed a mandamus to compel the Treasurer 
to pay his warrants pro rata in the manner sct out in his petition. 

The Treasurer admits that the revenues of 1884 fall short of the ap- 
propriations of that year so that all warrants cannot be paid in full, 
but he insists that certain appropriations are entitled to preference in 
payment, some because such preference has been expressly given by 
legislative Act, others because they were made to support institutions 
recognized as existing by the Constitution or commanded to be estab- 
lished thereby. He instances the Board of Health, the bureau of Agri- 
culture, the Assessors, the Asylums and Hospitals as in the latter class, 
and the appropriation for the Exposition and for the repairs of the 
State House as in the first class. He declares his purpose to pay all 
such warrants pro rata and in preference to all other warrants that are 
not included in these two classes—that is to say, the Constitutional 
warrants holding the first rank and those for the Uviversities the sec- 
ond, a third rank will be created which shall include warrants to which 
a legislative preference has been given and those which in his opinion 
“can be traced to a constitutional source.” 

An intervention of the New Orleans National Bank alleges the own- 
ership of thirty five hundred dollars of warrants authorized by an Act 
of 1882 to be drawn on the general fund of 1884 and directing payment 
of them by preference over all ordinary warrants. Sess. Acts 1882, p. 
181. The intervenor claims preference over all warrants upon that 
fund except the Constitutional and Universities’ warrants and prays 
that the Treasurer be not anthorized to pay warrants as classified by 
himself nor to pay the relator’s as demanded by him. He did not ask 
or obtain a mandamus to compel the payment of his own in the order 
claimed for them. His only process is an ordinary citation and in pre- 
cisely similar pleadings in State ex rel. Houston v. Burke, Manning’s 
Unrep. Cas. 350, it was ruled that an intervenor could not be relieved 
on such process, and as was done in that case we shall dismiss the inter- 
vention without prejudice to the future assertion of his rights. 

We do not think the respondent is justified in creating a third rank 
of warrants in which shall be placed those that by his definition are 
traceable to a constitutional source. Such definition is too vague for 
practical purposes and, what is more important, is not conntenanced 
by the Constitution nor ‘is it a reasonable ot legitimate deduction from 
our interpretation of that instrument in establishing the two ranks of 
warrants already mentioned. We held that officers whose salaries are 
fixed by the Constitution are entitled to be paid in preference to all 
other appropriations. They are Constitutional appropriations of the 
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ee sums named to the purposes named. Collens v. Dubuclet, Manning’s 
ey Unrep. Cas. 380. We also held that the appropriations for the Univer- 
erate sities are entitled to be next paid for the reason, that they are issued 
under a direct mandate of the Constitution, State ex rel. Administrators 
v. Treasurer, 35 Ann. 457 but we refused any preference to the war- 
rants of the Board of Health, and the reasons assigned in our opinion 
‘ty in that case, not yet reported, apply equally to those of the bureau of 
Agriculture and others named in the respondent’s answer and need not 
be repeated here. All warrants, except the two classes whose rank has 
been already settled, are ordinary warrants of the same rank and are 
ts entitled to a pro rata distribution of the funds upon which they are 
drawn, unless the legislature expressly gives some a preference over 
R others. When an appropriation has been made which the legislature 
can constitutionally make and a preference in payment of it over all 
others or over certain others has been accorded by the Act, we do not 
conceive that the judiciary can control the legislative will in that re- 
gard. We have no disposition to trench upon the domain of the other 
departments of the government. We interfere with and control their 
action only when required by the Constitution to which we are all alike 

subject. 
The lower judge gave preference to those warrants of the relator that 
. are prior in date to the Exposition appropriatiou over that appropria- 
tion, and directed that the relator’s warrants should share the general 
fund pro rata with others unless a legislative preference had been given 
some of them, and maintained the intervenor’s claim to a preference 
v% over all warrants except the Constitutional and Universities’ warrants. 

The judgment is correct save touching the intervention. 

a It is therefore ordered and decreed that the judgment below in favour 
of the intervenor be set aside and that his claim is dismissed as in case 
. of non-suit at his costs, and that in all other respects the judgment is 
affirmed. 










































No. 9248. 


THE STATE EX REL. NEw ORLEANS Gas LIGHT CoMPANY vs. THE City 
oF NEW ORLEANS. 











A contract with the city of New Orleans passed after the adoption of the constitutional 

amendment of 1874, was restricted for satisfaction to the revenues of the year and im- 

f posed no obligation upon the city to exercise in the future the then existing power of 
taxation in order to pay it. 

The Article 209 of the ‘onstitution of 1879, limiting the rate of municipal taxation, vio- 

lated no obligation of such a contract ; and as against a judgment founded thereon, the 















ver 
ture 


-all - 


not 
,T@- 
ther 
heir 
like 


that 
ria- 
eral 
ven 
nee 
nts. 


NEW ORLEANS, MAY, 1885. : 43? 





ee ee en 


“State ex’ rel, Gas Light Company vs. City of New Orleans. 





Constitution is entitled to as plenary effect as if the judgment had not been founded on 


contract at all. 
The judgment creditor, therefore, cannot, by mandamus, compel the city to levy a tax for 


his satisfaction in excegs of the constitutional limitation. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


T. J. Semmes and Payne for the Relator, Appellant. 
W. H. Rogers, City Attorney, and Wynne Rogers, Assistant City At- 
torney, for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. Relator is holder of a judgment against the city of New 
Orleans rendered on June 12, 1878. 

This judgment was based on two contracts for lighting the city with 
gas: one dated December 31, 1874, by which relator agreed to light 
the city during the year 1875; the other dated December 17, 1875, by 
which it agreed to light the city during the years 1876 and 1877. 

Appropriations for the payment of relator were duly made on the 
city budgets for 1875, 1876 and 1877; and the power of taxation for 
current city expenses possessed by the city, was exhausted during 
each of said several years. 

Relator setting forth its contracts and judgment and alleging that, 
at the date of its contracts, the city possessed a power of taxation for 
current city expenses of one and one-quarter per cent, which, so far 
as necessary to the satisfaction of his contract, continues to exist un- 
impaired by subsequent legislative and constitutional limitations, 
seeks relief similar to that recently granted by us in the case of State 
ex rel. Marchand vs. City, 37 Ann., not yet reported. 

In other words, while the city’s power of taxation for general pur- 
poses is now limited by the Constitution of the State to one per cent, 
he asks a mandamus compelling the city to levy one-quarter of one 
per cent in addition thereto for the satisfaction of his judgment. 

This relator’s case is significantly differenced from that of Marchand 


‘~by the fact that, at the date of relator’s contracts, the constitutional 


amendment of 1874 had already been adopted and promulgated. 

That amendment declared: ‘The city of New Orleans shall not 
hereafter increase her debt in any manner or form or under any pretext. 
And after the first day of January, 1875, no evidence of indebtedness 
or warrant for the payment of money, shall be issued by any officer of 
said city except against cash actually in the treasury,” ete. 
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We have, heretofore, carefully considered the meaning and effect of 
this amendment, saying: ‘It rendered it impossible for the city, by 
any voluntary act, to incur increased debt, ‘in any manner or forin or 
under any pretext.’ All persons were fully charged with notice that, 
whatever services they might render, whatever supplies they might 
furnish, they could never become creditors of the city of New Orleans, 
because she was utterly incompetent to contract additional debt. If 
they choose to deal with her, without exacting present payment, upon 
the basis of expected revenues appropriated to their payment, they 
simply acquired rights or claims upon that fund, dependent exclusively 
on its realization and only payable out of the same when converted 
into cash actually in the treasury.” Tax-payers’ Association vs. N. 
O. 33 Ann. 567. 

Since the foregoing decision we have had several cases before us in- 
volving disputed claims between the city and creditors claiming under 
contracts made under the dominion of the amendment of 1874, and, in 
rendering judgments in favor of the creditors, we have invariably 
restricted them to payment out of the revenues of the year which the 
services or supplies were furnished. Eager vs. New Orleans, 36 Ann. 
937, and other cases. 

It is claimed, however, that as relator’s judgment is absolute and 
contains no such restriction, it is conclusive as to the validity of the 
debt and entitles the judgment to all lawful means of satisfaction. 

Without concluding ourselves on this question, we may, for the sake 
of argument, admit it. 

Then, the question arises: what are lawful means of satisfaction? 
Has the relator a right to require the city to levy a tax in exces: of the 
rate to which her power of taxation is limited by the Constitution of 
the State ? 

To maintain such right, relator must show that the constitutional 
limitation violates the obligations of a contract entered into prior to 
its adoption. This requirement is imperative. 

Relator points to a contract passed, indeed, prior to the Constitution; | 
but that contract imposed upon the city no obligation to exercise, in 
any future year, the power of taxation then possessed, or indeed, any 
taxation whatever, for the satisfaction of the contract, beyond that for 
the year in which it was passed. 

- “A contract is impaired,” says the U.S. Supreme Court, “ wlien the 
means by which, at the time of its execution, it could be enforced, that 
is, by which the parties could be obliged to perform it, are rendered 
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less efficacious by legislation operating directly upon those means.” 
Wolff vs. New Orleans, 13 Otto, 367. 

A remedy which did not exist cannot be impaired. 

It cannot possibly be said, therefore, that the provision of the 
present Constitution violates any obligation of relator’s contract, and 
it must submit to its unquestionable authority. 

Conceding that relator’s judgment establishes the validity of the 
debt, yet as it is founded on a contract, the obligations of which are 
not impaired by Article 209 of the Constitution of 1879, that article is 
entitled to as full execution against it as if its judgment had not been 
founded on contract at all. 

The best position relator can claim is to have his judgment placed 
upon a parity with that of Folsom Bros. vs. City, 32 Ann ;—evidence, 
if you will, of an:absolute valid indebtedness, entitled to satis- 
faction by all lawful remedies, but subjected to the domination of 
the existing Constitution of the State, which, though passed subse- 
quently to the contract, violates no obligation of the latter. 

For the reasons there given and approved by the Supreme Court of 
the United States, the relief here sought must be denied. 

This renders it unnecessary to consider any other questions raised 
in the argument of the case. 


Judgment affirmed. 


On APPLICATION FOR REHEARING. 


This case is clearly distinguishable from that of Nelson vs. St. Mar- 
tin Parish, 111 U.S. 716, 

The judgment sought to be enforced in the latter case settled affirm- 
atively not only that the debt claimed under the contract was due, but 
also that the creditor was entitled to the tax claimed for its enforce- 
ment. 

This appears from the statement of facts and also from the following 
clause of the opinion: “The judgment being absolute and the plaintiff 
therein being by law at the time entitled to a decree that the assessing 
and collecting officers of the parish should assess and collect a tax suffi- 
cient to pay it, and such decree having been entered, and those officers 
having failed in their duty, the relator was entitled to the writ prayed.” 

But in the instant case, relatur’s judgment settles nothing but the 
existence of the debt. It neither considers nor determines his right to 
a tax for its satisfaction. That remains an open question which we 
are, for the first time, called on to determine. 
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We have no need to go outside of the opinion in the Nelson case to 
find a lucid expression of the very doctrine which we have applied in 
our original opinion. 

Thus the Supreme Court of the United States says: ‘As the contract 
clause of the Constitution was intended to secure the observance of 
good faith in the stipulation of parties, against State action, it could 
not be invoked when no such stipulation existed. * * * It was, 
therefore, entirely within the competency of the Supreme Court of 
Louisiana to authorize an inquiry into the cause of action on which 
Nelson’s judgment was rendered, when he prayed for its enforcement 
by proceedings which were authorized by legislation existing at its 
date, but subsequently repealed. Whether such repeal was effectual 
to deprive him of the process prayed, depended upon the question 
whether the judgment was founded upon a contract, the obligation of 

. which the State was prohibited JSrom impairing. By the obligation of a 
contract is meant the means which, at the time of its creation, the law 
affords for its enforcement. The usual mode by which municipal bodies 
obtain the funds to meet their pecuniary engagements is taxation. Ac- 
cordingly, when a contract is made upon the faith that taxes will be levied, 
legislative repealing or modifying the taxing power of the corporation, 
so as to deprive the holder of the contract of all adequate and eftica- 

cious remedy, is within the constitutional prohibition.” 

These germinal principles this Court has accepted and has cousist- 
ently enforced. To depart from them now would be to fly in the face 
of our own precedents; and nothing could be farther from our con- 

: oon scious intention. 
But we find ourselves here called on to determine whether a pro- 
vision of the Constitution violates the obligations of relator’s contract. 
How is this question to be determined? If the contract was entered . 
into “upon the faith that taxes would be levied,” says the Supreme 
ee Court, “legislation repealing or modifying the taxing power, so as to 
deprive the holder of adequate remedy, is within the constitutional 
prohibition.” This affirmative is pregnant with the negative that, if 
the contract were not entered into upon such faith, but, on the contra- 
ry, with full knowledge based on the fundamental law of the State that 
such taxation would not and could not be resorted to, the subsequent 
legislation is not within the constitutional prohibition. 
If, as in the Nelson case, the judgment had decreed that relator was, 
‘. under its contract, entitled, as part of its legal obligations, to demand 
the exercise of the then existing power of corporate taxation, the pow- 
erful shield of res judicata would have protected it against all question 
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that such was the obligation of the contract and that it could not be 
impaired by subsequent legislation reducing the taxing power. But we 
encounter no such bar. The judgment does not touch that question. 
It arises before us as a new and original question. We do not assume 
to retry the original case. We touch no matter determined by the 
judgment. But when we are asked to enforce the judgment by a par- 
ticular remedy which is now prohibited by the Constitution of the 
State, we simply inqnire whether that remedy entered into the obliga- 
tions of relator’s contract. > 

Finding that this inquiry is proper, that it is open and in no manner 
concluded by relator’s judgment, and finding that by virtue of the fun- 
damental law of the State in force at the date of the contract this rem- 
edy was absolutely excluded from its obligations, our duty is clear to 
deny to relator the privilege of overriding the mandate of the State 
Constitution which, except in so far as it conflicts with the Federal 
Constitution, is binding on it as upon ourselves and all other citizens. 

It would be, indeed, a grievous calamity if, through the mere omis- 
sion of a judgment to pass upon a question which was not before it, this 
debt-burdened and tax-ridden city could be compelled to levy an extra 
tax to satisfy such a debt. 


Rehearing refused. 








No. 9403. 
THE STATE OF LOUISIANA VS. JEFFERSON DAVIS. 


Witnesses regularly euhpenaed and served to attend the trial of a stated criminal case, at 
a regular term, are bound to attend at such term and at any special term duly ordered, 
without being re-summoned, and to hold themselves in readiness to serve until regu- 
lwarly discharged. 

An application for a continuance, on the ground of the absence of such witnesses, is well 
founded and should not have been overruled, because the witnesses should have been 
subpoenaed anew, 

PPEAL from the Seventh District Court, Parish of Catahoula. 


4 Ellis, judge ad hoe. 


M. J. Cunningham, Attorney General, and L. A. Thompson, District 
Attorney, for the State, Appellee. 


Boatner & Boatner for Defendant and Appellant. 


The opinion of the Court was delivered by 
BermupeEz, C.J. The accused appeals from a sentence to hard 


labor for eighteen months, on a prosecution and conviction of larceny. 
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e, : - He vomplains, by bill, of the refusal of the district judge to grant 
> him a continuance to procure his witnesses, under circumstances stated 
in his affidavit, and which entitled him to such postponement. 
The record shows that subpenas were issued on the llth of July, 
1884, and served on the 2d of the following month to attend on the 5th 
: of the same month ; that on the 6th of July, 1885, subpenas were again 
\ issued to said witnesses; that the case, not having been tried at the © 
4 term at which it might have been, the court, at the instance of the 
is district attorney ordered, on September 9, 1884, a special jury term 
° ' and the calling of special jury for the second Monday of January, 
Sy 1885, directing specially that the accused in the cases mentioned in 
es the application attend the court for trial at said term, as also that the 
| witnesses in such cases be notified to be present. 
The case was called on the 14th of January, 1885. The witnesses 
. _ subpoenaed by the accused were called, but did not answer. Some had 
been served personally. As to one, the subpena had been returned 
signed in blank by a deputy sheriff. 
So The accused moved for attachments and for a continuance, offering 
: an affidavit sufficiently broad to entitle him thereto. 

The district judge ad hoc refused the application on the ground that 
the witnesses who had been served had not been re-subpeenaed for the | 
special term, and that, as to the other, the sheriff’s return did not show 
how service had been made ; that, as the accused had not shown due 
diligence he was not entitled to a continuance. 

The accused then moved a postponement until the deputy sheriff 
who had made the return in blank and who happened just then to be 
temporarily absent, should return to complete or perfect his return 
but the court overruled the motion, and proceeded with the trial, 
which resulted in a conviction of the defendant, whose witnesses were 
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not heard. 

We are aware of no law, and we have been referred to none which ~ 
requires that witnesses who have been duly summoned and served to 
attend at a term the trial of stated case, shall be subpeenaed again if 
the case be not then reached and go over for future trial. Witnesses. 
thus notified must appear and continue todo so, at the term at which 
they were summoned and at succeeding terms, until regularly dis- 
charged from further attendance. | 

Besides, it does seem to us that the accused, who has no control of_ 
the sheriff and of his deputies, could not have compelled the officer to 
make a return before the time when his case was called for trial. It 
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was the duty of the officer who made the service to have stated how he 
made it and not to have indorsed the subpana in blank as he did. 

Surely, under such circumstances, the accused had a right then to 
have the return perfected, and if the deputy who had made it in blank 
was absent, he was entitled to a postponement until his return. 

More than this, the accused had a right to trust that the special or- 
der of the district judge, made on September 9, 1884, would protect 
him and would be obeyed. That order directed that the witnesses in 
the cases alluded to in the district attorney’s application be notified to 
be present at the special term. 

The witnesses should either have been notified under this order, or 
were notified by it, if a new notice was necessary; or should have 
taken note of the order calling the special term, without any new no- 
tice, if none was necessary. 

We are at loss to perceive how the accused has failed to use the due 
diligence which the Jaw expected of him, and think that he was en- 
titled to the continuance which was improperly declined him. Consti- 
tution, art. 8; 31 Ann. 190; 18 Ann. 226; 33 Ann. 1147; 31 Ann. 88-90; 
90; R. S. 992. 

It is therefore ordered and decreed that the verdict of the jury be 
avoided and annulled, and that the judgment of sentence on it be re- 
versed and set aside; and it is further ordered and decreed that the 
case be remanded for further proceedings according to law, in the 
lower court. 


No. 9437. 


THE STATE OF LOUISIANA Vs. THOMAS J. FORD ET ALS. 


In criminal prosecutions, on the hearing of the application for a change of venue by 
the accused, based on alleged prejudice in the community and on public excitement 
against him, it is competent to question a well informed witness on his opinion as to 
whether the accused can obtain a fair and impartial trial in the parish wherein the in- 
dictment is pending. 

On the hearing, on such an application, ex parte aflidavits taken on behalf of the accused 
are not admissible in evidence. The only evidence which the law contemplates is evi- 
dence taken in open court and contradictorily between the parties. 

Conceding that the finding of the trial judge on such application is subject to review on 
appeal. this cannot be done if the record does not contain the evidence adduced at the 
hearing. 

A bill of exception is not the proper remedy to compel a trial judge to allow one of the 
parties to incorporate certain evidence in a previous bill reserved by him. The writ of 
mandamus is the remedy pointed out by law. The refusal of the trial judge to allow a 
party to incorporate in a bill testimony which is not shown by the record to have been 
reduced to writing under orders of the court, cannot vitiate a trial. 














SUPREME COURT OF LOUISIANA. 
s item ted UU, 















“ 5. The arrest and indictment for perjury of witnesses for the defense, in connection with 
—e their testimony on a previous trial of the case, are not sufficient for a continuance of the 
pe: second trial. 

ay Public excitement in the community and inflammatory newspaper paragraphs are not 

good grounds for a continuance, unless shown, by means of improper influences, to be 
za such as to intimidate or swerve the jury. 
6. A juror who has formed and expressed an opinion on the guilt or innocence of the ae- 
cused, based on reading of publications purporting to contain the evidence receive on 
a previous trial of the same case, but who declares that he is free of bias or prejudice, 
and feels that he can try the case fairly and impartially, is not incompet2nt. 
An error of the trial jadge in ruling over the qualifications of a juror, is not sufficient to 

‘ } : invalidate the trial. if it appears from the record that the juror did not serve in the case, | 

a, > and that the peremptory chalienges of the accased were not thereby exhausted . 

In a trial of several accused jointly, the peremptory challenges of the defense cannot be 
said to be exhausted as long as any such challenges are yet left to one or more of the 
accused. 

7. An indictment jointly against several parties for murder includes in its terms the charge 
of conspiracy; proof of the same is, therefore, admissible, although conspiracy be not 
specially charged in words. 

8. When conspiracy has once been proved, in the opiniou of the trial judge, evidence of 
the acts and declarations of one of the conspirators in the prosecution of the common 
design is admissible against all the others. ‘ 

9. In determining whether a proper foundation has been laid, by proof of an overt actof 
attack by the deceased or by the accused, tor the introduction of evidence of the bad 
and dangerous character of the deceased and of previous communicated threats made 
by him against the accused, the trial judge is vested with the legal discretion of retusing 
to believe one or more witnesses and to ignore their affirmative testimony, if, in his 
opinion, not arbitrarily, he believes that the reverse is true. 

: J ; 10. The Governor’s proclamation offering a reward forthe capture and conviction ot the 

’ parties to a crime, for which the trial is had, is not admissible in evidence, being irrele- 

> vant to the issue. ; 

: 11. The trial judge will be upheld for refusing to charge abstract principles of law, which, 

Br / under the facts and in his opinion, have no bearing on the case. 

12. In charging the jury that under the constitution they are the judges of the law and of 
the facts, the judge may and should add that they must follow the law as given to them 

3 by the court. ° 

13. A verdict may be received and entered on record on Sunday, because the proceeding is 

a mere ministerial act. A verdict thus rendered and received, when it appears that the 

case had been given to the jury before midnight on Satnrday, is not bad or invalid, be- 

cause it was received on Sunday. 
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PPEAL from the Criminal District Court for the Parish of Or- 
leans. Baker, J. 











M. J. Cunningham, Attorney General, Lionel Adams, District Attor- 
‘ : ney, and Charles H. Luzenberg and Wm. R. Whitaker, for the State, 
4 Appellee: 


1. On the hearing of applications for change of venue, the fact whether prejudice existed 
in the public mind against the defendant to such an extent as to render an impartial 
trial unlikely, may be ascertained from the opinions of well informed witnesses. 
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9. Defendants are bound by the evidence given by their witnessess upon examination in 


rag open court, and cannot contradict the testimony so given by the erparte affidavits of th® 
same witnesses. 
er . At common law, venue will be changed when a fair and impartial trial cannot be had in 
ann. toll the county where the venue is laid; but good ground must be stated in support of the 
: application, and it must appear that the removal is absolutely necessary _ 5 B. and Ad. 
347; 27 E. C. L. R.; 2 Nev. and M. 167; Roscoe Cr. Ev. 239. In the United States this 
a bs -~ question depends upon statutory and constitutional provisions. In most of them, the 
wre “ application is addressed to the judicial discretion, and the matter is not deemed one 
ees. pertaining to strict right. 7 Ind. 160; 12 Ib. 548; 8 Ib 439. 31 Miss. 490; 32 Miss, 405 ; 
Solent til In some States this discretion may be revised on appeal. In others it cannot. This de- 
ioscan pends upon statute.’ 1 Bish. Cr. Pro. §72. In this State the power to change the venue 
I is by statute, discretionary with the trial judge, as it is in Mississippi, Alabama, Indi- 
7 ' ana and Iowa. Rev. Stat. 1023; 11 Ann. 608; 30 Ann. 365; 5 Blackf. 576; Idem 579; 8 
a Blackf. 281; 2 Ala. 303; 10 Ala. 814; 28 Ala. 28; 31 Miss. 490; 32 Miss. 405; 10 Iowa 
mt 506; 12 Id. 479; 18 Id. 435. And where the only question is one of fact, the action of 
the trial judge is not reviewable. 11 Ann, 608; 30 Ann. 365, and authorities just cited, 
0 chae The Supreme Court of this State cannot revise those acts of the judge below that rest 
y be at in his discretion. An unmixed question of fact is an insuperable obstacle to the exercise 
of a jurisdiction confined to the law alone. 4 Ann. 438; 6 Ann. 311, 593, 651; 7 Ann- 47; 
ne = 122, 531; 8 Ann. 114; 10 Ann. 501; 14 Ann. 79, 673, 785; 26 Ann. 383; 20 Ann. 236; 23 
a Ann. 149; 22 Ann. 9; 35 Ann 854. Such questions can be considered only where the 
, bill shows affirmatively that the ruling was based exclusively on a matter of law. 11 
rt ange Ann. 81; Ib, 422; Ib. 479; 14 Ann, 40; Ib. 42. Whether a ceriain thing did or did not 
the ts exist is a question of fact, and where no principle of law governs, and nothing more is 
» necessary than the knowledge possessed by persons of ordinary understanding and ob- 
retusing servation, the relation of one fact to another is also a matter of fact. Prof. Jury 
f, in his Tr. § 262. 
7 The Supreme Court cannot determine on a bill of exception to such refusal, whether a 
1 ot the judge properly refused to sign a bill as drawn by counsel. The proper remedy in such 
; irrele- case is by mandamus. 30 Ann. 537. The object of the writ of mandamus is to compel 
the person to whom it is directed to do something which he is supposed to be bound by 
which, his duty to do, which the prosecuting party has a right to have done, and for which he 
has no other specific remedy. C. P. arts. 829, 831,838. This is thé only remedy when a 
r and of party desiring to appeal from a judgment of the lower court cannot obtain a statement 
to them of facts or the signature of the judge, to exceptions from his opinion. C. P. 899, 900; 
31 Ann. 248; 32 Ann. 1043; 13 Ann. 484; 21 Ann. 268; 3 Martin 714. 
ding is - Accused parties have no right to demand a continuance until after the disposition of 
bat the prosecutions pending against witnesses upon whom they rely, nor do their apprehen- 


lid, be- sions of personal violence afford cause therefor. The only legal grounds for continuance 
are: First, on affidavit setting forth the fact that a material witness is absent, that his 
presence will be secured by the next court, and that due diligence has been used to ob- 

f Or- tain his attendance. Second, on aftidavits setting forth the inability of defendant, and 
in certain extreme cases, of his counsel, to attend the trial. Third. on affidavit showing 
that means had been improperly taken to influence the jury and the public at large, so 
as to prevent, at the time in question, the chance of an impartial trial. Whart. Cr. PI. 
and Pr. § 584. The influence complained of must be the result of improper means, and its 
effect must be such as to prevent an impartial trial. The existence of ordinary newspaper 
paragraphs is not enough, nor is great excitement in the publle mind sufficient per se. 
It must be such as to intimidate and swerve the jury. No degree of excitement which 
is the result of the defendant's own action, will constitute ground for continuance. 
Whar. Cr. Pl. § 598. 
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6, 7, 10, 11, 12, 13, 14, 15, 16 and 18. Jurors who have formed and expressed opinions as to 

the guilt or innocence of the accused, but who assert that they feel able to do impartial 
justice according to the law and the evidence in the case, are competent. State vs. 
Dugue, 35 Ann. 327; 34 Ann. 180; 14 Ann. 462; Ib, 693; 22 Ann. 433; 29 Ann. 642; 32 
Ann. 1241; 33 Ann. 890; Ib. 1110. The test is the nature or character of the opinions 
entertained, without any reference to their derivation. Prof. Jury Trials, § 186. The 
purpose of the law is to obtain a fair and impartial jury. Where this is accomplished, 
the law is satisfied. The defendent is not prejudiced unless the person whose incompe- 
tency is alleged, served as a juror on the trial of the case, and was empanelled after the 
accused's peremptory challenges had been exhausted. Whar. Cr. Pr. Pl. §§ 693. 694, 
The remedial interposition of courts in granting new trials is wholly for the benefit of 
parties, and not to compe! the good conduct of judges. 3 Gra. and Waterm. N. Trials 
§ 717; 2 Caines, 85; 3 Gilm. 202; 2 Ib. 185; 1 Ib. 475; 2 T. Rep, 5; 9 Cowen 680; 1 Scam, 
18; 11 Conn. 342; Greenleaf’s Rep. 442; 4 Day 42; 10 Geo. 429; 1 Brev. 109; 7 Wendell 
79; 1 Nev. and M. 598; 4 B. Monroe 386; 24 Vt. 252. 
Accused parties are not entitled, as a matter of right, to a list of tales jurors sum. 
moned. 11 Ann. 685; 14 Ann. 461. Ib. 651; 15 Ann. 297; 30 Ann. 536; 34 Ann. 187. An 
offer of the list, and time for its inspection, is all that can reasonably be asked. That 
_this was offered and refused, affords no ground of complaiat. 


19 and 20. In cases of crimes perpetrated by several persons, when once a combination is 
established, the act or declaration of one accomplice in the prosecution of the enter- 
prise, is considered the act or declaration of all, and, therefore, imputable to all, even 
though some were absent when the act or declaration was done or made. Whar. Gr 
Ev. § 698. The principle upon which these are admissible, being that the act or declar. 
ation of one is the act or declaration of all, is wholly unaffected by the consideration of 
their being jointly imdicted. Whar. Cr. Ev. § 700. Nor is it material what the nature 
of the indictment is, provided that the offense involve a conspiracy. Upon an indict- 
ment for murder, if it appear that others beside the prisoner conspired to perpetrate 
the crime, the act of one, done iu ptrsuance of that intention, would be evidence 
against the rest. Cr. Ev. § 701: R. vs. Stone, 6 T. Rep, 528; Hurd vs. State, 9 Tex. 
Ap.1. Itis upon this principle that, upon a separate trial of principal and accessory, 
where a conspiracy between the two has been shown, the acts of one are admissible 
against the other. Whar. Cr Ev. § 702; R. vs. Pym, 1 Cox Cr. Cas, 340; U.S. vs. Hart- 
well, 3 Clifford, 233; State vs. Hudson. 50 iowa, 157. These acts and declarations may 
be proved before showing the existence of the conspiracy, though such proof will be 
treated as nugatory, unless the conspiracy be afterwards independently proved. Whar. 
Cr. Ev. § 698, a; Whar. Cr. Law, 8th ed., § 1401 ; State vs. Cardoza, 118. C. 195; Avery 
vs. State, 10 Tex. Ap, 199; People vs. Brotherton, 8 Cal. 444 ; 48 Md. 321. Self-inculpato'y 
declarations are always admissible in evidence, because from them, in connection with 
other circumstances, guilt may be logically inferred. Whar. Cr. Ev. § 756; State vs. 
Kdwards, 34 Ann, 1012. The true question is, whether the evidence 1s admissible for any 
purpose ; if so, it should be received. 

. The actual fact of conspiracy may be inferred from circumstances, and the concurring 
conduct of defendants need not be directly proved. 2 Whar. Cr. Law. § 1398; 4 East 
171. Evidence need only be given of those acts of the defendants respectively. from 
which the jury may fairly and reasonably implv that they have all-been acting in concert 
with one common design. Archb. Pr. and P].. 619. Where the fact of conspiracy be 
once established, the declarations of one conspirator, in furtherance of the common 
design, as long as the conspiracy continues, are admissible against his associates, 
though made in the absence of the latter. Whar. Cr. Law, § 1406; Whar. Cr. Ev. §§ 
698, 700, 701, 
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as te 2 and 23. Asa general rule, proof of the bad disposition of the deceased is irrelevant. 
partial Where the case is one of deliberate killing, not in self-defense, it is no extenuation of 
te vs. the act to urge that the man was of ferocious character, Whar. Cr. Ev. § 68; Whar. 
342; 32 Hom. § 605, and authorities cited. Where an attack was made on the prisoner by the 
inions deceased, this proof may be admitted to show that the accused had good reason to be- 
. The ; lieve the attack to be felonious. ‘lhe purpose is to show, under such circumstance, the 
ished, bona fide of the belief. Whar. Hom § 606, If the killing were premeditated, or if the 
ompe- defendant in any way challenged the fight, the plea of self-defense cannot be invoked. 
prthe | Whar. Hom. § 482. Whether the facts justified the introduction of this character of 
3. 694, proof is to be determined on the trial by the district judge. 

efit of It must appear affirmatively from the record, that the accused knew the ferocious disposi- 
Trial, “2 tion and temper of the deceased. State vs. Robertson, 30 Ann, 341; State vs. Burns, 
Scam, Id. 680; People vs. Lamb, 41 New York, 360; Reynolds vs. People, 17 Abb. 413; State 


vs. Smith, 12 Rich. Law, 430; Hurd vs. People, 25 Mich 405. Where there is a question 
properly presented by the evidence, whether the homicide was committed from malice, 
or was prompted by the instinct of self-preservation, and there is no direct testimony as 


sndell 


a to what was done, but the whole of the principal evidence is circumstantial, it may be 
That proper to permit the defendant to give in evidence what he knew of the character of the 
person whose life he took. 1 Bish. Cr. Pro. § 627. 

4 Threats by deceased against the life of the slayer are admissible under the same circum- 
abn e stances, for the same purpose, and are controlled by the same rules of evidence. 
gee) Whar. Cr. Ev. § 757; Whar. Hom. §694; 30 Ann. 341: Id. 379, 

— The threats must have been recent, and this fact must be shown by the record. 17 Mo. 544; 
23 Id. 287; 47 Id. 604. 

velar. 24. Self-serving declarations, when not part of the res geste, cannot be offered by the de- 
on of fendant on his own behalf Whar. Cr. Ev. §690. Norcan such declarations be received 
— when they are open to the suspicion of being part of defendants’ plan of defense. They 
dict do not enter into the res geste when they are produced by the calculated. pelicy of the 
wate: actors. Whar. Cr. Ev. §§ 691, 265; State vs. Brown, 64 Mo. 367. 

me: . Proclamation offering a reward for the conviction of murderers cannot be relevant to dis- 
ory, credit witnesses or to supply the motives which prompted the testimony, when they 
sible have no knowledge of the existence of such publication 


. In many jurisdictions it is a matter in the discretion of the court below whether a wit- 
ness who remains in the court-room, after having been ordered to retire, can be exam- 
ined. Archb. Pr. and P1., Waterman’s ed., 573; Sartorius vs. State, 24 Miss, 602; Laugh- 
lin vs. State, 18 Ohio, 99 ; Parker vs. McWilliams, 6.Bing. 683; R. vs. Brown, cited in 
note in Beamon vs. Ellice, 4 Car. & P. 585; Harper vs. Com. 6 Gratt. 684; Woods vs. 
McPheron, Peck, 371; State vs Sparraw, 3 Murph. 487. 

_ But the better doctrine now seems to be that his testimony rhould not be rejected because 
he remain in court after being ordered to withdraw, though his disobedience may lessen 
the value of his evidence. 2 Phillips Ev. 5 Am. ed. 744; Roscoe Cr Ev. 129; Whar- Cr. 
Ev. § 446; 7Car. & P 350: 2M. & R, 423; 1E. & B. 14; 6 Gratt 684; 32 Id. 946; 3 W, 
Va. 705: 18 Ohio 99; 2 Ind. 435: 10 Iowa, 347; 71 N. Car. 591; 30 Mo. 236; 2 Nev. 321; 
15 Kan. 363; 15 Ark. 624; 66 Geo. 50°, 40 Ala. 684; 24 Miss 602; 20 Cal. 436: 52 
Ala. 299. 

27. A defendant has the constitutional right to address the jury. but that right must he ex- 
ercised personally or through counsel. Constitution. Art. &. 


fart- 
may 


28, 29, 30, 31 and 32. Where, asin this case, the bill of exceptions does not show that the 
prisoner asked for instructions to the jury that would have had a material bearing on 
his case, or that he did not require the court to charge upon abstract principles of law, 
the objection to the consideration of the bill is insuperable. State vs. Riculfi, 35 Ann. 
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710; State vs. Daly, just decided , State vs. Thomas, 34 Ann. 1084; Stato vs. Nelson, 22 - 
Ann. 425; State vs. Jackson, 12 Ann. 679; State vs. Stouderman, 6 Ann. 287." 

A judge not only may, but should, refuse to charge an abstract legal proposition which has 
no bearing on the case on trial, whether the proposition be correct or incorrect. The 
retusal to charge a correct proposition, if it be inapplicable, will be sustained as readily. 
as if it were incorrect. State vs. Daly, just decided; 35 Ann. 774; Id. 970; Rev. 
Stat. 991. 

. Juries, while they have the physical power, have not the right to disregard the instrue- 
tions of the judge on matters of law. Therefore, a charge that the constitution makes 
jurors judges of the law as well as of the facts, but that it is the duty of the jury to 
follow the law given by the court. is proper, especially when accompanied with 
the qualification that although the jury have, the physical power to disregard the 
instructions, they cannot do so without violating their oaths. Proff, Jury Tr. § 376; 
State vs. Johnson, 30 Ann. 904; State vs. Scott, 12 Ann. 387; 2 Sumner, 243; 1 Curtis 
C. C. 23; 10 Metcalf, 263. 

34and 35. Though Sunday is divs non juridicus when no judicial act is valid, yet ministerial 
acts are. A verdict received on Sunday is good, but uot a judgment on the verdict. Bish. 
Cr. Pr, 3d ed. § 1001; 14 Ind. 39; 53 Ala. 402; 4 Cent. L. J. 154; 34 N. H. 202, 209; 9 
Ind. 587; 5 Ind. 370; 74 N. C. 187; 3 Brews. 402; 14 Ind. 139; 1 Tex. Ap. 219; 5 Hunt, 
558 ; 2 Ill. 384; 4 Strob. L. R. 486; 1 Southard. N. J., 156; 15 Johnson, N. Y., 118; 64 Il. 
243; 13 Ohio, 490. 

. Points not assigned as errors in the pleading, though discussed in appellants’ brief, 
will not be noticed. There must be a written assignment, as required by Art. 897, C’ P 
and it must be filed before the cause be submitted, or the right is waived. State vs, 
Bass, 12 Ann. 862; State vs. Sheard, 35 Ann. 543; State vs. Romano, Opinion Book 58, 
p- 1059. 

In an indictment against two or more. the charge is several as well as joint, and the convie- 
tion is several. Whar. Cr. Pl. and Pr. § 314; Id. § 755; 49 Vt. 437 ; 2 Ired. 402; 32 Miss. 406. 

Joint defendants may be convicted of different grades: thus, where two or more defendants 
are joint!y charged in the same indictment with murder, it is compe'ent to the jury to 
find one guilty of murder and another of manslaughter; and on such a verdict being 
rendered, it will not be disturbed by the court as irregular. Whar. Cr. Pl. and Pr. 
§ 312; U. S. vs. Harding, 1 Wall. Jr. 127; Mask vs. Stale, 32 Miss. 406. 


Geo. H. Braughn, H. C. Castellanos, J. C. Walker, D. -C. Moise and 
David Todd for Defendants and Appellants : 


1. Atthe hearing of an application for change of venue, the witnesses are required to tes- 
tify according to their knowledge as to the state of feeling and prejudice in the commu- 
nity, against the accused, but it is the province of the court, and not for the witnesses 
to say whether or not the accused can have a fair and impartial trial in the parish from 
which the venue is sought to be changed. 

An application for change of venue may be supported by ex parte, affidavit to inform 

the court of the state of feeling and prejudice existing against the accused. 

The Supreme Court will review the district court’s refusal to allow a change of venue. 

when a bill of exceptions has been reserved. 30 Ann. 1028. 

“The evidence, on which a change of venue has been refused by the judge. must be 
presented by bill of exceptions, otherwise the Supreme Court will not interfere.” 31 

Ann. 91. And when the district court has refused to allow the evidence to be presented 
by bill of exceptions, the cause will be remanded to be tried de novo. 

An application for the continuance of a cause, in which eight material witnesses for the 

defense have been accused of perjury, charged to have beén committed during a pre- 
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sison, 22. | vious trial in the same case, should have been allowed. The case should not have been 

tried, until the material witnesses for the defense could have an opportunity to remove 
ich has the stain that bad been cast upon them, or stand convicted of the crime charged against 
t. The them. To force the accused to trial, while their wituesses were clouded by indictments, 
teadily was, virtually to them, a denial of justice! To permit such a proceeding would be to 


place a most tyrannical power in the hands of the prosecuting officer! By the means 
recited, he could deprive any citizen accused of crime of all defeuse by charging merely 


instrue- his witnesses with perjury in a preliminary examination, or on a previous trial. 

makes “While, ordinarily, the trial judge has great latitude in the hearing of applications for 
jury to continuances. an arbitrary and oppressive refusal to continue a case when the application 
d with is based upon just, fair, legal and equitable grounds, is subject to review, and such re- 
ard the fasal wil: be set aside by the court of error.” McDaniel vs. State, 8 Smed. and Marsh 

§ 376 ; 401, and authorities cited. 

Curtis 6, 7, 10, 14, 15, 18, are similar, and, therefore, considered together. 

Persons who have many times declared that “the accused are guilty,’’ and also said, 
isterial “that they believe the accused to be guilty,” ‘‘that they believe to be true the testi- 
. Bish. mony they have read against the accused ;"’ ‘‘ that they have a bias in their mind against 
209; 9 the accused ;"’ *‘ that they would not be inclined to believe evidence contradicting what 

Hunt, they have read ;~’ as those ‘“‘who hardly think they could try the accused impartially,” 
; 64 Il. are not competent to serve in the case as jurors, and their declarations in these re- 
spects, will not be outweighed by their asseveration, in the same breath, ‘‘ that they 
brief, could, if chosen as jurors, try the accused fairly and impartially.”” The dowbt ine- 
i,C’P vitably raised by their own contradictions should be solved in favor of the accused, and 
ate vs, the jurors excluded from the panel. 
ook 58, Exceptions 8 and 9 are abandoned. 
11, 12, 13 and 16. 
convie- Persons who attended the former trial of this cause, as spectators in court, and there 
ss. 406. $ listened to the testimony of witnesses on the stand, and to the arguments of counsel; 
ndants who believed that the testimony they heard was true, and who had formed therefrom 
ary to opinions as to the guilt or innocence of the accused, were not competent to serve as 
being jurors in the case. And when it appears that the peremptory challenges of certain of 
id Pr. the aecused were exhausted at the stage of the proceedings when these jurors were 


tendered to them, and their challenge for cause is overruled, they have suffered preju- 
dice which the Supreme Court shou!d remedy. 
and - Counsel represehting accused persons who are on trial in capital cases, are QUASI 
OFFICERS OF THE COURT; and the accused are deprived of a legal right they have when 
the judge a quo refuses to allow their counsel to inspect a list of talesmen whom the 
court has ordered tobe summoned. The reasonable request to allow accused parties, or 
their counsel to inspect the names of talesmen who have been summoned to-try the ac- 
cased, should not be denied by the trial judge. 

19 and 20, and 21 (18 previously given). Declarations and acts of one or more persons of 
several jointly charged with murder, are not admissible against the others, to prove con- 
spiracy, when what was said or done was not in furtherance of the common design. And 
when it appears that what was said or done was more likely to hinder and defeat such 
supposed common design, the evidence should not be allowed to go to the jury. 
Moreover, it is but fair to the accused that the substance of all that was said, and not part 
of what was said shonld be given, when the evidence is admitted by the court. Nor is 
hearsay evidence admissibie to prove conspiracy any more than any other fact. 

and 23. The accused should be allowed to prove that the deceased was a dangerous or 
turbulent man, and that he had made threats of violence against them, or either of 
them, and that those threats had been communicated to them, after a witness in their 


29 
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behalf has testified ‘‘that he was present at the homicide, and that the deceased began 
the difficulty by firing two shots at one of the accused, and that only after the second shot said 
accused returned the fire.” 

The right of the accused to introduce such evidence as to threats and the dangerous 
character of the deceased cannot be denied or impaired by the fact that the judge does 
not believe what the witness swore to. It is for the jury to say whether a witness is 
worthy of belief or not. 

- Where ‘‘conspiracy ” and ‘‘constructive presence,” or either of them, are relied on by 

the prosecution, it is proper for one of the accused to show that he was in the vicinity 
of the homicide, on the day thereof by request of another person, lawfully and peace- 
fully, and that the refusal to admit evidence to prove such an important fact, was error 
on the part of the trial judge. , 
Where it had been shown, that a private detective had been employed to gather evi- 
dence for the prosecution, and that extraordinary assistance had been rendered the 
State, it was competent for the accused to show that a large reward had been offered by 
the executive of the State. Refusal to permit the Governor’s proclamation, offering the 
reward, to go to the jury, was error on the part of the trial judge. 

- It is within the court's discretion, that witnesses shall be kept separate and apart from 
the court room during an important trial ; and it is consistent with such order, thata 
witness should not be allowed to zive evidence against the accused, when he has s it in 
the court-rvom and heard the entire testimony of a witness whom he is called upon to 
contradict by proof of previous statement made to him. 

’ In such event, it is within the scope of the Supreme Court’s jurisdiction to see that the 
accused have not been prejudiced thereby, and if they have been so prejudiced, to set 
aside the verdict and the sentence. 

- The judge a quo denied to one of the accused a legal and constitutional right, by refusing 
to allow a deputy clerk to read to the jury a written paper which he presented to the 
court as containing what he wished to say to tho jary; and, at the same time, it is sug- 
gested to the court, in his behaif, that he is an illiterate man and was actually suffering 
from an abscess of the jaw, which made his articulation painful and indistinct, and the 
making of an intelligent and oral statement an impossibility. 

It was error in the court below in refusing to charge as follows—requested by counsel 
for defense: ‘‘ The law does not demand of the accused the same deliberate judgment 
which the jury can exercise in receiving the circumstances of the killing, but only that 
he should have actually and reasonably believed that the only way to protect himself 
from immediate danger was to kill his adversary.” 

. The trial judge erred when he refused to charge as follows, when requested by counsel 

for the accused : ‘‘It is not necessary, in order to locate a homicide’on the ground of self- 
defense, that there should be actual, immediate, impending danger. If the accused 
believed and had reasonable ground to believe there was immediate impending danger, 
and he had no other apparent and safe means of escape, he had a right to strike, 
although the supposed danger may not, in fact, have existed.” 
It was error in the court below in refusing to give the following charge: ‘‘If,- in the 
opinion of the jury, there be an actual physical attack, of such a nature as to afford 
reasonable ground to believe that the design is to destroy life, or to commit a felony upon 
the person assaulted, the killing of the assailant in such a case will be justifiable homi_ 
cide in self defense.” 

. It was error not to charge when requested: ‘‘A principal in the crime of murder is oné 
who was present aiding and abetting at the time the crime was committed. An access- 
ory before the fact in the crime of murder, is one who was not present at the time and 
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place when and where the crime was committed, but has instigated or procured, or 
counselled, or hired, or commanded another to commit the crime.” 

The trial judge again erred in refusing, when requested to charge as follows : 

If the jury find that either of the accused was justifiable in firing a first shot at the de- 
ceased, and, that after that the deceased followed up the apparent, continued purpose of 
carrying out the sup» osed original design, the accused was justified in continuing to 
resist and repel his attack, and his right to act in self-deferse, remained as long as he or 
they had reasonable ground to apprehend great bodily harm or death from him. 

And what one has a right to do in defending himself,—his brother or his cousin present 
may do in his behalf. If he entertains sach reasonable apprehension, a brother or 
cousin will be justified if death ensue. 

. There is.error to the prejudice ot the accused in the following charge given by the trial 
judge to the jury: ‘Although it is said that you are the judges of the lawand the facts 
in criminai cases, I charge you that you are bound to follow the law as given by the court,” 
This is not the lawof Louisiana, and virtually deprives an accused of trial by jury. 

34. Upon all errors recited in this syllabus, a new trial should have been granted the accused, 
and the trial ‘judge erred in refusing the same. 

35. The court farther erred in refusing to arrest the judgment, upon proper motion, and 
upon the grounds presented. 


UNDER ASSIGNMENT OF ERRORS. 
A verdict delivered on Sunday is a nullity unless it is permitted by Statute. 
There is no such statute in Louisiana. 
Sunday in this State is a dies non juridicus. 


The opinion of the Court was delivered by 

Pocut, J. On the 13th of December, 1884, Thomas J. Ford, Patrick 
Ford, William E. Caulfield, William H. Buckley, John Murphy, Bap- 
tiste Favetto and Charles Bader were indicted jointly for the murder 
of Andrew H. Murphy. A few dgys later, Baptiste Favetto and Charles 
Bader were severed from trial, on motion of the prosecuting attorney. 

On the 27th of January, 1885, the five other accused were put on their 
trial, which resulted in a mistrial on the 9th of February following. 

Their second trial began on the 18th of February and ended on the 
28th of the same month, resulting in a verdict of guilty of murder 
against Patrick Ford and John Murphy, and of manslaughter against 
Thomas J. Ford, William E. Caulfield and William H. Buckley. On 
the 10ch of March following, the two former were sentenced to death 
and the three last to the penitentiary for twenty years each. 

They all five appeal, and their counsel urge numerous errors to their 
prejudice during the proceedings which resulted in their conviction. 

Their complaints are incorporated in thirty-five bills of exception 
and an assignment of errors, and it now becomes our painful task to 
investigate and consider the same. 
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Two bills, numbered 8 and 9 respectively, which referred to the 
motion to quash the indictment and to the challenges to the array of 
grand and petit jurors, have been formally abandoned on appeal. 


CHANGE OF VENUE. 


The first four bills embrace matters growing out of their motion for 
a change of venue, and as the points to be discussed are more or less 
connected, they will be treated under the same heading. 

As Sections 3892 and 3893 of the Revised Statutes have a direct bear- 
ing on the questions submitted under this heading, we shall transcribe 
the same in full for facility of reference: ' 


“Sec. 3892. When any person indicted in any of the district courts 
of this State, for any offense punishable by death or imprisonment at 
hard labor, shall desire to change the venue, he shall apply therefor to 
the district judge presiding. The application shall be accompanied 
with an affidavit that he has good reason to believe that by reason of 
prejudice existing in the public mind, or for some other sufticient cause, 
to be described by each party, he cannot obtain an impartial trial in 
the parish wherein the indictment is pending; that the application was 
made ag soon as could be after the discovery of such prejudice or other 
cause, and is not for delay but to obtain an impartial trial.” 


“Sec. 3893. Such application may be made orally in open court, or 
by petition in chambers, and shall be accompanied with proof, under 
oath, of the party or his attorney, that reasonable notice has been given 
to the district attorney of such application. Thereupon the judge shall 
hear the party making the application, as well as the attorney repre- 
senting the State; and if, on such hearing and examination of the evi- 
dence adduced, he shall be of opinion that the party applying cannot 
have a fair and impartial-trial in the parish where the indictment is 
pending, the judge shall award a change of venue.” * * * * * * 


On the hearing of the application, the following question was pro- 
pounded to the witnesses under examination: 

Whether, in their opinion, the accused could obtain a fair and impar- 
tial trial in said parish? 

The objection was that the witnesses should have been restricted to 
testify to the fact of the existence of prejudice, and should not have | 
been allowed to express their opinion touching the chance of the ac- 
cused to obtain a fair trial in the parish. 

It is argued that in ruling as he did the judge delegated to some ex- 
tent his judicial functions to the witnesses. The argument is unsound. 
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The whole issue under such an application hinges upon a question of 
opinion. 

The very affidavit which the law requires of the accused in support 
of his application, exacts nothing more than the expression of his hav- 
ing “‘ good reason to believe” that he cannot obtain an impartial trial, 
and the law requires nothing more of the judge to justify him in grant- 
ing the change of venue than his opinion, predicated on the evidence 
adduced, that the accused cannot have an impartial trial in the parish 
wherein the indictment is pending. 

The very statement of a witness touching the existence of prejudice 
in the community involves and incorporates a conclusion reached and 
formed by the witness on the utterances and conversations which he 
has heard from other persons. Prejudice is not visible or tangible, and 
cannot be heard or seen moving about in a community. It is itself the 
result,of a friction of ideas, based on opinions formed, expressed, cir- 
culated and crystallized into excitement or into a spirit of persecution 
or vengeance. The existence of such a prejudice or excitement in the 
public mind is the legal requirement which must form the just basis of 
a change of venue. 

It follows, therefore, that the conclusion in the mind of a witness 
that such a spirit in the community would deprive the accused of an 
impartial trial does not'involve the expression of an opinion, judicial 
in its character, in a greater or more reprehensible degree, than the 
mere statement touching the existence of such a prejudice in the pub- 
lic mind. Such was the conception of that kind of testimony formed 
by our immediate ptedecessors when, in Daniel’s case (31 Ann. 911) 
they used the following language: 

“Tf that (the evidence) taken by the prisoner’s counsel had reached 
us with a statement certified to by the judge, that—on the hearing of 
the application for a change of venue—nine credible and uncontra- 
dicted witnesses had been examined, and that every one of the nine 
had sworn that by reason of prejudice existing in the public mind, the ac- 
cused could not obtain an impartial trial in the parish of Jefferson, he 
would have presented a question of law resting on admitted facts.” * * 
(The italics are ours.) 

We conclude that the question was proper and that the objection 
is unfounded. 

The defendants next complain of the refusal of the judge to receive 
in evidence on the hearing of their application an ex parte affidavit, 


signed by sixteen persons, taken by them in support of their right to a 


change of venue. 4 
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Their counsel contend that a proper construction of the sections 
herein above transcribed contemplate and justify the introduction of 
such evidence in support of an application for a change of venue. 

A careful reading of the two sections shows that only two kinds of 
affidavits are therein referred to, required or authorized. The first is 
the affidavit of the accused, which must accompany his application. 
The second is the affidavit of the party or of his counsel, to prove that 
notice of the application has been given to the district attorney. 


When the law comes to treat of the hearing or trial of the applica- 
tion, it requires the judge tu ‘hear the party making the application 
as well as the attorney representing the State,” and “‘to examine the 
evidence adduced.” 

It is too plain for argument that the only evidence which the law 
requires the judge to examine is evidence to be adduced and taken con- 
tradictorily between the parties; and that it clearly contemplates the 
right of cross-examination of the witnesses introduced by either party. 

The affidavit was properly excluded. 

The third bill is taken to the judge’s refusal of the change of venue.”? 

As suggested by defendants’ counsel, the transcript is not in a shape 
to enable us to review the judge’s ruling on this point, for the reason 
that it does not contain the evidence adduced on the hearing of the 
application. 

The absence of that evidence is attributed by them to the judge’s 
refusal to allow them to incorporate the same in their bill of excep- 
tions, and this is the subject-matter of their fourth bill taken under the 
present heading. 

Defendants’ counsel do not show that the testimony was taken down 
in writing under the orders and directions of the court, and they fail 
even to assert either in their bill, their oral argument or their brief, 
that they requested the testimony to be thus taken down in writing. 
On the other hand, the attorney general and his associates state em- 
phatically that the testimony was not thus reduced to writing; and 
their statement is not contradicted by their opponents, but stands cor- 
roborated by the record. 

It is elementary in criminal practice that testimony on any question 
is not reduced to writing unless special request is made therefor. 


It is therefore safe to conclude that in this case the testimony ad- 
duced on the hearing of the application for a change of venue was not 
reduced to writing under the control of the court, and hence the judge 
was powerless to order tts introduction into a bill of exceptions. We 





NEW ORLEANS, MAY, 1885. 455 





State vs. Ford et als. 





infer that counsel for defendants had obtained it from some person who 
had taken it down, independently of the court, and that it was the tes- 
timony which they desired to incorporate in their bill, but they did not 
annex it to either the bill now under consideration or to another bill 
which they might have taken to the judge’s refusal to allow them to 
thus annex it. Their objection, as it comes up, is levelled at the judge’s 
refusal to incorporate the testimony of “‘ the witnesses who were sworn 
and testified at the hearing of said application.” 

The testimony which they referred to had either been taken down 
under orders of the court, or by a private stenographer. In either 
event, their remedy would have been by the application of a writ of 
mandamus to this Court with a view to coerce a compliance on the part 


of the trial judge with their request. 
Under such an issue we could have considered the propriety of re- 


ceiving in evidence testimony which had been taken down by a private 
party and other matters connected with our right of reviewing the con- 
clusions reached by the judge on his refusal of the change of venue. 

But as matters now stand we cannot, even if we felt authorized, re- 
view the action of the district judge, by reason of the absence of the 
evidence on which he based his conclusions; and the laches in this con- 
nection are to be imputed to the defendants themselves. The writ of 
mandamus was the remedy which the law extended to them; they have 
chosen to invoke other remedies which are not available; they must 
abide the consequences. 3 M. 714; Broussard vs. Trahan’s Heirs, 13 
Ann. 484; State ex rel. vs. Judge, 32 Ann. 1043; State ex rel. Mullen 
vs. Judge, 35 Ann. 248; State ex rel. Wyly vs. Judge. 

The authority of Hyland’s case, 36 Ann. 87, is not in point. In that 
case the judge had refused to hear the testimony of witnesses whom the 
defendant desired to be heard in support of his motion for a new trial, 
and this Court found error in the refusal and remanded the case so as 
to afford to the defendant an opportunity of having the testimony or 
the affidavits of his witnesses considered. 

In the instant case the witnesses were heard and the complaint is 
that their testimony, not shown to have been reduced to writing in due 
form of law, was not allowed to be incorporated in a bill of exceptions. 

Under these views, we eliminate from this discussion the question of 
our power to review the opinion formed from the evidence adduced by 
the trial judge as to the chances of a fair trial for the accused in the 
parish wherein the indictment was found. 

BILL No. 5. 
The next bill complains of the refusal of a continuance of the case. 
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The application embodied two grounds: 

1. The arrest and indictment, between the first and second trials, of 
several of the most important witnesses of the defense under a charge 
of perjury, on account and growing out of their testimony on the first 


trial of the case. 

2. The state of public excitement against the accused, inflamed by 
newspaper reports and articles, and by the indictment of their wit- 
nesses. 

Their counsel argue that the arrest of their witnesses was calculated 
to intimidate them and to weaken the effect of their testimony on the 
second trial. Hence they contend that the trial should have been post- 
poned “until said indictments against said named witnesses shall first 
have been determined by verdicts acquitting the said witnesses.” 


I. 

The mere statement of the proposition is sufficient to demonstrate 
the unreasonableness of the application founded thereon. 

To postpone this trial until the acquittal of the indicted witnesses 
might, in the possibility of human events, have been an indefinite post- 
ponement. What then would have become of these defendants’ con- 
stitutional right to a speedy trial, especially while they were lingering 
in jail? And again, if the trial previously had of the indicted witnesses 
had resulted in their conviction, these defendants would in that event 
have been entirely deprived of their testimony. As suggested by the 
district attorney, if steps had: been taken by him to precede this trial 
by that of the indicted witnesses, they might with as much propriety, 
and perhaps with more force, have clamored for the trial first and the 
acquittal of the present defendants, whose indictment was older in 
date, so as to have the benefit of their testimony for the vindication of 
their character from the aspersion of perjury. It is clear that a prose- 
cuting attorney cannot be controlled in the order of taking up his trials 
by any such or similar considerations. 

The arrest of their witnesses, under the circumstances, may have 
worked a hardship on these defendants, but it was a matter beyond the 
control of the trial judge and for which we ourselves are powerless to 
supply a remedy. 

Il. 

On the subject of public excitement as affecting the continuance of 
criminal trials, the authorities are in accord that the public excitement 
must be of a nature to intimidate or swerve the jury. We have given 
due consideration to the numerous newspaper articles which have come 
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up with the record. They are of the usual temper when the Press 
deals with a crime enormous in character and shocking in its effects on 
society. Some of the articles venture on an analysis of the testimony 
given at the first trial and argue in favor of the guilt of these defend- 
ants. While we do not propose to approve of the disposition of cer- 
tain newspaper writers to attempt to forestall public opinion on the 
merits of litigation pending on trial vefore the courts of the country, 
even in matters on trial before this tribunal, we believe that the public 
understands, as we do, that the views thus published are after all but 
the opinions of one man, and that in many tases they carry no more 
weight than the utterances of other individuals expressed in private in 


their social circles. 
Hence, very respectable authorities on criminal law have laid down 


the rule that the publication of ordinary newspaper paragraphs on the 
subject of a trial is not enough to justify a continuance of, the cause. 
Wharton Crim. Pleading and Practice, § 598. 

It is not even intimated in the defendants’ application that any un- 
due influence had been brought to bear on the minds of the persons 
drawn to serve as jurors in the case; and it is settled by authority that 


‘a state of public excitement against the accused is not a good ground 


for a continuance. 7 Watts & Sergeant’s R., p. 422. 

In matters of continuance of causes great discretion is always vested 
in the trial judge, and his rulings thereon are not disturbed except in 
cases of glaring injustice. 

We feel compelled to uphold him in his conclusions on the present 
application. 

Bills numbered 6, 7, 10, 11, 12, 13, 14, 15, 16 and 18, have reference 
to the rulings of the trial judge on the qualifications for competency of 
certain jurors who had previously formed and expressed opinions as to 
the guilt or innocence of the accused. 

From the record it appears that there is a great deal of similarity be- 
tween the alleged disqualifications which are discussed in the several 
above enumerated bills, and we therefore feel justified in treating of 
them all under the same heading. 

The record shows that on their voir dire all twelve of the jurors who 
are the subject-matter of these bills stated that they had read the pub- 
lication in the papers of what purported to be the testimony adduced 
on the first trial of this case, and that they had formed and expressed 
their opinions respectively touching the guilt or innocence of the ac- 
cused; and some of them stated that from their reading they were of 
the impression that the defendants were guilty of the crime charged to 
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them. It also appears that in addition to these statements, four of the — 
jurors aforesaid stated that they had heard portions of the proceedings 
in the first trial. But all of them said substantially and unequivocally 
that they were free of bias or prejudice for or against the accused, or 
any of them, and they felt in a state of mind which would permit them 
to try the case fairly and impartially, under the evidence which they 
would hear, and according to the law which would be given to them 
in the case. 

This emphatic declaration places these jurors within the scope of the 
rulings of this Court in DeRance’s case, 34 Ann. 187, and Dugay’s case, 
35 Ann. 327. 

It would be work of supererogation to reproduce here the language 
which we used in those two opinions. We will only add that several 
other courts of our sister States have reached similar conclusions on the 
subject of qualifications of jurors. A learned commentator, Proffatt, 
in his work on “Trial by Jury,” has compended the following princi- 
ple from the dicta of several courts on this important subject: 

“Modern adjudications pay more attention to the nature or charac- 
ter of the opinion, without much or any reference to its derivation.” 
No doubt ‘‘the character of the age in which we live has, to a great 
extent, compelled courts to take this position. The time is long passed 
when a person could be supposed to come into a court without any 
knowledge or information of a case upon which he is called to sit as a 
juror. The publicity now given to all occurrences—even ordinary 
cases—either by public rumor or the reports of the press, is such that 
the most indifferent and uninformed person must know or hear some- 
thing of a case, and this knowledge o1 information must impress him 
necessarily more or less, and therefore courts have recognized this, and 
the former tests of competency are being more disregarded and the 
simple inquiry is made as to the nature or strength of any opinion one 
may have formed, without regard to its origin.” Id. § 186. 

But the record affords a still more complete answer to the position 
of defendants’ counsel, by showing that the obnoxious jurors did not 
sit in the case. 

It follows therefore, that, conceding that the judge had committed 
some error in ruling that these jurors were competent, no injury was 
thereby inflicted on the accused by whom they were all peremptorily 
challenged, and that without exhausting their peremptory challenges, 

There is no force in the distinction invoked by defendants’ counsel, 
on the ground that two of the accused had, at that stage of the pro- 
ceedings, exhausted their respective challenges. The charge was 
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joint, the trial was joint, all motions and objections were made jointly, 
all bills of exception were reserved for the joint benefit of all the ac- 
cused and all challenges enured to their joint benefit. 

The record shows that the jury which tried the case was the joint 
selection of the joint counsel of the accused, accepted, we repeat, be- 
fore their peremptory challenges were all exhausted. 

Bill No. 17 is reserved to the refusal of the district judge to have a 
copy of talesmen jurors served on the accused. 

It is well settled that they were not entitled to the same as a matter 
of right. State vs. Gunter, 30 Ann. 536, and authorities therein cited. 

Defendants’ counsel also complain, with some warmth, of the judge’s 
refusal to allow them to inspect said list. This involves a matter of 
discipline over his court and the officers thereof, with which this Conrt 
cannot and will not interfere. State vs. Duck, 35 Ann. 764. 

Through their 19th bill defendants charge error in admitting the 
testimony of four witnesses to prove a conversation between two of 
the accused, Thomas J. Ford and John Murphy. 

The avowed object of the testimony was to prove a conspiracy. 

The objections were, that ho conspiracy was charged, and that the 
conversation could not be given to the jury, in the absence of proof 
that the witnesses had heard the whole conversation. 

An indictment jointly charging several persons with the commission 
of a murder, necessarily involves a conspiracy, and proof of the same 
can, therefore, be admitted without a formal allegation of conspiracy. 
Whar. Crim. Evidence, § 701. 

The record shows that the conversation had taken place at the foot 
of the steps of the Criminal court building, in November, 1884, on the 
day that the trial was fixed in a case of great interest to the accused 
Thomas J. Ford and the deceased, A. H. Nurphy, and that the wit- 
nesses stated that the conversation had been begun and had ended 
within their hearing. This wasa sufficient compliance with the rule 
invoked by defendants’ counsel. 

We have read their argument intended to show the improbability of 
such a conversation, its vagueness and its insufficiency, as proof of a 
conspiracy. These considerations were doubtless suggested by them 
to the jury to whom they properly belong, but they can have no bear- 
ing upon the legal question of the admissibility of the evidence. 

BIL 20. 

Much of what we have just said touching arguments of defendants’ 
counsel which go to the effect, rather than to the admissibility, of evi- 
dence applies to their contention on their next bill, which involves the 
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ruling of the judge in admittiug the testimony of a wituess from 
whom the accused Murphy had tried to borrow a pistol, with the dee 
laration- that Thomas J. Ford had told him that he wanted him to kill 
“Cap” Murphy, the deceased. The objection was that no conspiracy 
had been charged, and that the declarations and conversations -of the 
accused Murphy made and had out of the presence and hearing of the 
other defendants, were not evidence against them. 

In the bill the judge informs us that, in his opinion, a conspiracy had 
been proved; we have already shown that a conspiracy in such a case 
need not have been specially alleged. Hence the evidence was admis- 
sible. The rule which governs such questions is as follows: 

‘*In cases of crimes perpetrated by several persons, when once the 
conspiracy or combination is established, the act or declaration of one 
conspirator or accomplice in the prosecution of the enterprise, is con- 
sidered the act or declaration of all, and therefore imputable to all. 
All are deemed to assent to or command what is said or done by any 
one in furtherance of the common object. A foundation, however, 
must first be laid aliunde, by proof sufficient, in the opinion of the court, 
to establish prima facie the fact of conspitacy between the parties; the 
question of such conspiracy being ultimately for the jury. Wharton, 
Criminal Evidence, secs. 698, 701, and authorities therein referred to. 

These considerations are sufficient to dispose of Bill 21, which is 
levelled at the admission of testimony to show declarations made by 
the accused Murphy to the effect that he had instructions from the ae- 
cused T. J. Ford to kill the deceased. United States vs. Gooding, 12 
Wharton 469. 

In their bills numbered 22 and 23, the defendants discuss the alleged 
error of the trial judge in rejecting proffered evidence of the bad and 
dangerous character of the deceased, and of threats of violence and 
personal injuzy made by him against the defendants or some of them. 

Such proof is of the essence of the plea of self-defense, and must in 
all cases be preceded by proof that the party deceased had made some 
assault on his slayers or some hostile demonstration against them at 
the time of the killing. 

No one has the right to kill another simply because the latter is 4 
bad man, or because he has made some threats against him. Whar- 
ton’s Criminal Evidence, secs. 68, 757. Wharton on Homicide, secs. 
482, 606; State vs. Lee Vines, 34 Ann. 1078; State vs. Jackson, 33 
Ann. 1087. 

The practical working of this rule is virtually conceded by defend- 
ants’ counsel, and their main contention is, that a proper foundation had 
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been laid by the testimony of one of their witnesses, who had sworn 
that he had seen the deceased open the affray by firing first at Pat 
Ford, who had returned the former’s fire after he had been shot at 


twice. 
In his reasons added to the bills the judge states in substance that, in 


his opinion, the foundation required by law for the introduction of the 
proffered evidence had not been laid, for the reason that numerous 
witnesses on behalf of the State, whose testimony had been corrobor- 
ated by all the witnesses of the defence save one, had testified that the 
deceased had not begun the conflict, and that he did not believe the 
witness who was held as having seen the deceased open the fire. 

The question for solution is therefore simple. It is this: Does the 
rule governing the admission of such testimony content itself with 
testimony of an overt act by the deceased, or does it require proof of 
such an act? There isa wide difference between evidence of an act 
and proof of the same. The theory of defendants’ counsel seems to be 
that there is no difference between the two, and that under the rule, 
any testimony in favor of the commission of an overt act on the part 
of the deceased person, is a proper and sufficient foundation for the 
introduction of such testimony, and that the trial judge is thus stripped 
of all discretion and of all power to consider the veracity or credibil- 
ity of the witness making the statement. 

Such an interpretation of the rule is flagrantly erroneous. ‘“ 'They” 
(the prior threats of the deceased), says Wharton, “are, however, in- 
admissible, unless proof be first given that there was an overt act of 
attack, and that the defendant, at the time of the collision, was in im- 
minent danger.” Sec. 757. 

In passing on such a question, the trial judge must of necessity be 
clothed with the authority to decide whether a proper foundation has 
been laid for the proffered evidence, and that authority necessarily 
includes the discretion to ignore and not consider testimony which his 
reason refuses to believe. 

Without such authority, which is not arbitrary, but involves the ex- 
ercise of sound, legal discretion, the trial judge would be a mere 
automaton, or at most in the attitudes the presiding officer of a delibe- 
rative assembly with no greater powers than those of announcing the 
utterances or couclusions of others. 

We are, therefore, clear in our conviction, that the trial judge in the 
ease at bar committed no error in excluding the testimony discussed 
in these two bills. 












SUPREME COURT OF LOUISIANA. 





State vs. Ford et als, 








































Of course, the discussion on these and similar matters did not take 
place in the presence of the jury; and no intimation was given to 
_ them by the judge as to his opinion of the credibility of the witness 
3 who had testified touching the alleged overt acts of attack of the 


deceased. 
BIL 24. 


A witness for the defense having stated that on the day of the homi- 

cide, December 1, at 2 o’clock p. m., the accused, Thomas J. Ford, was 

Ss at the engine house of a certain fire company, he was asked the fol- 
lowing question: ‘ Was Judge Ford at the engine house between half 
past one and two o’clock on the first of December, 1884, in obedicuce 
to a previous engagement?” 

The question was resisted by counsel for the State, on the ground 
that it was calculated to elicit an expression of opinion; the objection 
was maintained and the defense complains, asserting that the state- 

be ment that Judge Ford was to be at a place named at a specified time in 
a.” obedience te a previous engagement is but the statement of a fact. 

It is too plain for argument, that no one but the party himself knew 
where he intended to be at any particular time in the future, and a 
fortiori for what purpose or reason he proposed to be there. 

The answer to the question would, therefore, have involved the wit- 
ness in the expression of two opinions. He might have heard the 
party making an engagement to be at that particular place at a speci- 
fied time. But how could he know that the engagement would be 
kept? Thousands of reasons might have intervened to prevent the 
consummation of the design—and other motives but the one supposed 
by the witness, might have prompted Judge Ford to keep his engage- 
ment. ; 

The whole subject was one of mere opinion, supposition, surmise or 
conjecture. The question was clearly inadmissible. 

The judge did not, by his ruling, deprive the accused of the means 
of proving a previous engagement to be at that time at the engine 
house. The only effect of his ruling was to exclude the mode adopted 
by counsel of making that proof. 

In their bill numbered 26, defendants’ counsel complain of the re- 
fusal of the judge to admit in evidence the Governov’s proclamation 
offering a reward of $1000 for the arrest and conviction of the mur- 
derers of Cap. A. H. Murphy. 

What could be proved by that proclamation, unless it be that the 

“» ~ Governor had done his duty under the law? Nothing shows its rele- 
vancy on the issue in the case. 
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But counsel in their brief intimate that certain witnesses for the 
State, whom they designate as a “jail gang,” might have beer in- 
fluenced in their testimony by the hope of the tempting reward. 

These witnesses should have been attacked directly ; but they could 
not be impeached in this way. The law which authorizes such pro- 
clamations was conceived for a laudable object, and it cannot be con- 
strued as a reprehensible inducement to perjury. 

It has been held that it is no objection to the competency of a wit- 
ness that a reward has been offered to be paid on conviction of the 
prisoner, to which the witness may be entitled. 78 Baldwin’s Reports, 
vol. 1; U.S. vs. Wilson and Porter. 

The evidence was properly excluded. 

Bill No. 26 presents the following incident: During the progress of 
the trial, a member of the press, not a witness summoned in the case, 
who had heard the testimony of a witness for the defense, was put on 
the stand by the prosecution for the purpose of proving that the wit- 
ness had made to him statements different from the testimony he had 
just given in the case. Defendants objected to his being sworn because 
he had not been “sequestered” like all the other witnesses. 

This party had not been summoned as a witness in the case; he was 
present in court as a press reporter, and the need of his testimony for 
the purpose for which he was sworn could not have been foreseen by 
the counsel for the prosecution. As he was not a witness in the cause 
at the time that the order was given to sequester the witnesses, he could 
not have been included in, or effected by the same. 

This was, after all, a matter entirely within the discretion of the 
court. The order to separate witnesses is not one of right, and its 
modification by the judge, within reasonable bounds, will not be dis- 
turbed on appeal. Bishop Crim. Pro., 2 ed., vol. 1., secs. 1086, 1087, 
1088. State vs. Revells, 34 Ann. 383. 

In their bill nambered 27, defendants’ counsel complain of the refusal 
of the judge to allow the reading by the clerk of a statement prepared 
for the accused, John Murphy, as his statement to the jury. 

The bili shows that Murphy could not well understand, so as to read 


with effect, certain expressions used in the document; henee his coun- 
sel desired to have the statement read to the jury by the clerk. Why 
could it not have been read by one of the counsel themselves? Whence 
derives the power to coerce the clerk as an organ of the defense? 

The accused was not deprived of the privilege to make a statement 
in his behalf to the jury, he was only denied the request t6 speak to 
them through the instrumentality of the clerk. 
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4 With all our best efforts, we are not able to consider that objection 
Ps, as serious. 

| Defendants’ counsel next complain of the refusal of four special 
charges on the law of self-defense and one on the law of principal and 
ES accessory before the fact in*the crime of murder, and that matter is 
; embraced in the bills numbered 28, 29, 30, 31 and 32. 

The grounds of the judge’s refusal are that the principles announced 
in the respective charges requested are foreign to the nature of the case 
on trial, and have no application to or connection with the facts which 
had been established by the evidence. 

Here again counsel for the defense loudly assert the statements of 
the witness herein above referred to, touching the attack made on the 
accused Pat Ford by the deceased, ane they stoutly deny the assumed 
“e authority of the judge of passing upon the credibility of the witnesses. 

The reasoning which we used on this subject in connection with the 
question of the admissibility of the evidence of threats made by the 
deceased, is entirely applicable to the present discussion and need 
not be repeated here. The charges as prepared by counsel would 
/ therefore, under the circumstances, have amounted to nothing more 
than declarations of abstract principles, which are strongly reprobated 
by our jurisprudence. 
a In disposing of similar objections in Garic’s case, 35 Ann. 970, the 
present court said: ‘‘ The trial judge is not bound to charge on a par- 
ticular point of law, although the charge may announce a correct legal 
principle, where, in the exercise of a sound legal discretion, he is sat- 
isfied that such charge is not applicable to the case.” 
- In his reasons for refusjng the charge on the law of principal and 
j accessory, the judge states that there was ample proof of the actual 
presence of four of the defendants at the scene of the homicide, which 
had been proved to be the result of a conspiracy between the five; and 
that there was proof sufficient of the constructive presence of the fifth 
accused in sight of the killing, from the commencement to the end. 
Hence he was justified in refusing the charge requested, which was 
thus shown to have no bearing on the facts of the case. 
His course finds abundant support in numerous decisions of the Su- 
preme Court. State vs. Stoudermann, 6 Ann. 287; State vs. Thomas, 
34 Ann. 1084; State vs. Riculfi, 35 Ann. 770; State vs. Daly, recently 
decided, not yet reported. 
rs Bill No. 33 has reference to that portion of the judge’s charge which 
defines the powers of juries in criminal cases. 
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It reads as follows: 

“The Constitution of this State makes jurors the judges of the law 
as well as of the facts in criminal cases; but while this is so, I charge 
you that it is your sworn duty to follow the law given to you by the 
court, and you are not its judges to the extent claimed by counsel. 
The very moment you feel that the law expounded in this charge is 
the law of this case your oaths compel you to apply it to the facts, and 
though you have the physical power to disregard it you cannot do so 
without violating your oaths. In taking the law from the court, you 
ineur no responsibility; in disregarding it, your error is without rem- 
edy. But on the other hand, misstatements of the law by the court to 
the prejudice of these accused may be excepted to by their counsel, and 
its correctness passed upon by a higher tribunal. Your oath binds you 
to rest your verdict on the law and the evidence.” 

The principles contained in these utterances are qualitied by counsel 
as a startling announcement, replete with great danger to the very sys- 
tem of jury trials. We have carefully considered it in the light of logic 
and of unquestioned legal and judicial authority, and we unhesitatingly 
indorse it in all its parts. 

The provision of Article 168 of the Constitution reads thus: ‘‘ The 
jury in all criminal cases shall be the judges of the law and of the facts 
on the question of guilt or innocence, having been charged as to the 
law applicable to the case by the presiding judge. 

In formulating this familiar rule of criminal law, the framers of the 
Constitution did not purport to announce a new or unknown doctrine. 
They merely proposed to incorporate in the organic law a principle 
which had been steadily enforced in our criminal jurisprudence since 
the dawn of its existence. State vs. Johnson, recently decided. 

The best judicial authority is that the decla:ation to the jury that 
they are the judges of the law and of the facts must be followed by an 
explanation similar to that contained in the charge now under consid- 
eration. 

Tho jury must find the facts which they believe to have been proven, 
and when they consider what, if any, crime results from the state of 
facts, they must apply the law which has been given them by the 
judge. If it were otherwise, if the jury were the absolute judges of 
the law, where would be the necessity of a charge by the presiding 
judge as required by the Constitution and by the rule of law which de- 
fines their powers? If they are legally authorized to disregard tie 
law as expounded by the judge, why should the appellate tribunal be 
called to reverse the judgment and set aside the verdict on the ground 
30 
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of an erroneous charge by the judge? We are in entire accord with 
the reasoning used in the case of Scott, 12 Ann. 386, and by Chief 
Justice Manning in Johnson’s case, 30 Ann. 905; and we adopt the 
language which he quotes in his concurring opinion from Chief Justice 


Shaw, and from Justices Story and Curtis. See also Proffat Jury trial, 


§ 376. 

Bill No. 34 was reserved to the judge’s refusal of the new trial ap- 
plied for, and it embraces only such matters as have hereinbefore been 
discussed. In their brief, under this heading, defendants’ counsel dis- 
euss what they qualify as the anomalous character of the verdict—of 
murder as to two of the defendants and of manslaughter as to the 
others. It is suggested that, under the nature of the charge and of 
the evidence, they should have been found equally guilty or innocent. 
> This so called anomaly is not brought up in any proceeding war- 
ranted by law. Doubtless counsel felt embarrassed to decide in whose 
mouth they could place the complaint. 

It would have been uncharitable on the part of Pat Ford and John 
Murphy, and it would have been of very questionable wisdom on the 


part of the others. 
But, be that as it may, under an indictment for murder, a verdict of 


manslaughter is legally responsive to the charge. And it is well 
settled that this Court can have no possible concern with the process 
of reasoning by which the jury reached the verdict of manslaughter. 
The 35th and last bill submitted by the defense has reference to the 
fact that the verdict was ordered to be recorded a few minutes after 
twelve o’clock in the night of Saturday the 28th of February. 
The charge is that the verdict is null because it was rendered on 


Sunday. 
The record shows that the verdict was received and announced be- 


fore midnight, but ordered to be recorded a few minutes after that hour. 

We have carefully examined all the authorities relied on by both 
parties on this point; and we find that the preponderance of the same 
favors the plain and common sense rule which, as a matter of neces- 
sity, allows the court to receive a verdict and to discharge the jury on 
Sunday, but not to enter judgment. 

Bishop lays down the rule as follows: ‘Though Sunday is dies non 
juridicus, wherein no judicial act is valid, but ministerial acts are, a 
verdict received on Sunday is good, yet not a judgment on the verdict. 
And on Sunday the court may find that the jury cannot agree and dis- 
charge them.” This rule has been uniformly applied in all cases like 
the case in hand, where the cause had been given to the jury before 
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midnight on Saturday, and a verdict rendered during the same night, 
even though it be in the early hours of Sunday. 

The very principle which underlies the sanctity of the Sabbath would 
prompt the rule which would place it in the power of the twelve jurors 
who had accomplished their official mission, to join in the sanctification 
of the day instead of keeping them confined in idleness—perhaps dan- 
gerous. 5 Hunt, N. Y.; Roberts vs. Brown, 558; 4 Strobhart’s So. Ca. 
456; Hetter vs. English; Van Piper vs. Van Piper, 1 Southard, 156; 
15 Johnson, N. Y. 118; Hotheling vs. Osborn. 

After a patient and thorough examination, and after a most careful 
consideration, of the numerous points suggested and discussed on 
behalf of these unfortunate defendants by their most zealous and in- 
genious counsel, we have found no error to their prejudice in the pro- 
ceedings; hence we are powerless to grant them any relief. ¥ 


Judgment affirmed. 
Rehearing refused. 
Mr. Justice Todd takes no part in this decision. 








No. 9439. 
THE STATE OF LOUISIANA Vs. KILLIS JACKSON. 


In an indictment for an assault with inte:t to murder, it is not necessary to set forth the 
mode of assault, or the means or weapon with which the assault was made. 
PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 





M. J. Cunningham, for the State, Appellee. 
R. G. Cobb for Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence of two years’ im- 
prisonment at hard labor. He was tried and convicted of an assault 
with intent to murder, under Sec. 792, R. 8S. 

1. There was a motion for a new trial which was overruled, but as 
this motion involved purely questions of facts on which testimony was 
taken in the lower court, and which is not before this Court as part of 
a bill of exceptions—no bill having been taken—under our repeated 
rulings, we are powerless to consider the motion. 35 Ann. 769, 823, 
991; 36 Ann. 310. 

2. There was a motion made in arrest of judgment as follows: 
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“That no valid and legal judgment can be rendered on the verdict 
of the jury or the allegations or charges in the indictment for this: 
That there is no crime denounced by the laws of the State of assault 
with intent to murder, unless the means, manner or method of said 
assault be stated, as required by the statutes of the State.” 

The indictment simply charged an assault with intent to murder 
without mention of the mode of assault or weapon used. The con- 
tention is that such omission is fatal to the indictment. 

This is not a new question. Wharton thus lays down the law on this 
point: ‘In an indictment for an assault with intent to commit an 
offense, the same particularity is not necessary as is required in in- 
dictments for the commission of the offense itself. It is true that in 
indictments for attempts, it is requisite to set forth the mode of the 
‘attempt; but an assault (herein differing from an attempt) is per se 
indictable, and hence it is not necessary to go into details as to the 
mode. * * * * In an indictment for an assault with intent to 
murder, it is not necessary to state the instrument or means made use 
of by the assailant to effectuate the murderous intent.” 

This doctrine was expressly approved by a decision of this Court— 
State vs. Green, 7 Ann, 518—in which reference is made to the State vs. 
Dent, 3 Gill and John Rep. 8. See also 41 Vt. 564; 24 Mo. (3 Jones) 
371; 42 Mo. 206; 23 Ind. 150. Now by subsequent enactment (Sec. 
1048 R. S.) in an indictment for murder even, it is not necessary to set 
forth the manner in which, or the means by which, the death of the 
deceased was caused. 


Judgment affirmed. 








No. 9404. 
L. F. BERJE vs. TEXAS AND Paciric Rarnway COMPANY. 
e 


A stipulation in a bill of lading of non-liability for loss from delays for any cause is un- 
reasonable and will not relieve the carrier from liability for losses caused by negligence. 

Putting in default is not necessary before suing for damages for an active violation of a 
contract, and unreasonable delay in transporting freight is an active violation of a con- 
tract for ite transportation. 

Obstructions and difficulties that might and ought to have been foreseen are not legal ex- 
cuses or justifications for non-delivery, and damages are recoverable for losses actually 
sustained by reason of such non-delivery. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





Alfred Goldihwaite, H. Heidenhain and J. O. Nixon, Jr., for Plaintiff 
and Appellee. 
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The opinion of the Court was delivered by 

MANNING, J. The suit is for damages for delay in delivering cotton 
shipped from Shreveport and from several places in Texas. The items 
are 


(1) Loss incurred in replacing 887 bales of cotton.......... $1479 99 
(2) Expenses for re-classing, re-weighing, extr® drayage, etc., 
on cotton arriving in driblets on 849 bales............ 296 11 
(3) Loss of market on 317 bales.............0ccecceccecees 552 25 
(4) Loss of interest on capital invested................006- 275 22 
(5) Loss on account of capital locked up...............+++- 5000 00 
DN ie Sb se SON iced decesdevdesdcoressdanseseessebua $7603 57 


The judgment below was for $2,603.57—all the items except the last- 

The cotton was delivered to the plaintiff at Néw Orleans in good 
order. The claim is not therefore for any injury to it but simply for 
delay in its transportation, nor is the defendant charged with fraud or 
the like but merely with fault and negligence. On the other hand the 
plaintiff is not seeking to recover hypothetical losses, except perhaps 
in the last item, but those actually incurred. 

All the bills of lading are dated in October 1883. The defence is that 
the bills contain the stipulation ‘‘ that the carrier shall not be liable for 
loss or damage of any kind occasioned by delays from any cause,” and 
that if liable the defendant has not been put in mora, and these were 
pleaded by way of exception. For answer the defendant, confessing 
the bad condition of its road, declares its inability to have expedited 
the transportation of this cotton more than it did because of particular 
difficulties and hindrances which are thus summarized in the defend- 
ant’s brief;— 

1st. By the unusual and early maturing of the cotton crop producing 
a pressure of shipments. 

2d. By low water in Red River throwing on its railroads an unusual 
pressure of shipments. 

3d. By the extraordinary condition of the ATCHAFALAYA RIVER, its 
unusual widening, deepening, rise and fall, and interference with the 
road. 

4th. By the unavoidable condition of a new railroad on the alluvial 
soil of LOUISIANA. 

5th. By the unusual condition of the Mississrpp1 River at New Or- 
leans, and in other ways. 
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The first point seems not to be relied on as it need not be, since a 
clause stipulating non-liability for loss from delays from any cause has 
uniformly been held unreasonable, and the insertion of it in a bill of 
lading will not relieve the carrier from liability for losses occasioned 
by negligence. Addison’s Contracts 780; Myers’ Fed. Dec. 611, 626. 

A strenuous argument is made for the need of putting the defendant 
in default before any gecovery can be had, but that formality has been 
uniformly restricted to purely passive breaches of contract, and this 
court very early remarked the inutility and unwisdom of the require- 
ment as applicable even to those breaches, Erwin v. Fenwick, 6 Mart. 
N. S. 230, and has uniformly refused to extend it beyond them. In 
Morton v. Pollard 9 La. 174 it was pungently said ;—“‘ this court is un- 
acquainted with any rule of law which requires the party claiming dam- 
ages for an injury sustained on account of the non-performance or de- 
fective performance of a contract for work and labour done to first put 
his adversary in mora before he can be permitted to prove his dam- 
ages,” and this was repeated in Nicholson v. Desobry 14 Ann. 81, and 
very recently in Levy v. Schwartz, 34 Ann. 211, and cases therein cited. 

The breach of the contract in this case was active—a negligent 
delay in executing it, or a defective execution of it beyond the reason- 
able intendment of the parties when they made it, and a putting in 
mora was not necessary. 

The first item of loss is for replacing the undelivered cotton by pur- 
chasing other in the market at an advance in price. 

The plaintiff had a right to expect his cotton at or near a fixed time. 
His contracts with others were made on that expectation and when it 
was disappointed he had to go on the market and buy to replace that 
which the defendant had contracted to deliver. The item is not for 
prospective loss but actual—not for the loss of profits but for an out- 
lay of money. The whole theory of damages is based on indemnity 
and the indemnity here asked is of money expended in buying cotton 
which the plaintiff would not have had to buy if the defendant had 
delivered his cotton in a reasonable time. 

The second item is for extra expenses incurred in re-weighing, re- 
classing the cotton and extra drayage etc. by reason of its arriving in 
small quantities or driblets, in other words damages for negligent de- 
livery. The item is proved, 

The third is for loss of market upon 317 bales and the fourth for 
loss of interest which were allowed in Murrell vs. Dixey, 14 Ann. 298. 
The proof of both is complete, the interest having been actually paid 
and the loss of market undoubted. 
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The excuses of the defendant for the unreasonable and _ protracted 
delay in delivery can scarcely be seriously urged. The properties and 
characteristics of the alluvial soil of this State have not been changed. 
They existed from the beginning of its foimation and will doubtiess 
continue for centuries. They were the same when the defendant pro- 
jected its road as they are now. The caving of the banks of our riv- 
ers is a continuing process confined to no season and always occurring 
on the subsidence of the waters. The difficulty at the Atchafalaya 
ought to have been foreseen by engineers and the delay it caused in 
constructing the bridge might not unreasonably have been anticipated. 
It is evident that the delay was greatly extended and prolonged by 
lack of the proper facilities for transporting trains across that: river 
and the Mississippi, and the defendant should have taken those into 
account before receiving freight and engaging to deliver it at New Or- 
leans. Hutchinson on Carriers § 292. 

The evidence shews that the defendant had an inducement to trans- 
port other cotton in preference to that of the plaintiff, and develops a 
cause—perhaps the real and controlling cause —why the plaintiff’s cot- 
ton was delayed. His cotton was consigned to New Orleans, but in 
the autumn of 1883 the defendant had made sundry contracts with 
ocean steamers running from New Orleans to various European ports 
to transport cotton thither, and had given through bills of lading from 
the points in Texas whence the cotton was shipped to these ports. Its 
obvious interest was to get the cotton thus put on through bills to New 
Orleans in time for these steamers and in order to do this, cotton not 
thus shipped had to be postponed to that on through bills. The rates of 
ocean freights rose at that time and the ocean steamers were glad of an 
excuse not to take the defendant’s freight on through bills as they had 
contracted to do. - The defendant therefore sacrificed the plaintiff’s 
shipments because of its need to get the other cotton through in time 
to meet its own engagements with the steamers, and this clinches the 
argument that its violation of its contract with the plaintiff was active, 
as well as supplies the true motive of its dilatoriness in transporting 
his cotton. 


Judgment affirmed. 





On APPLICATION FOR REHEARING. 


FENNER, J. Our general expressions on the subject of default have 
reference to the case to which they are applied, to-wit: to contracts of 


affreightment. As to these, it is well settled that “the carrier under- 
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takes to transport the goods, not only in good safety, but within a 
reasonable time,” and, that to deliver in such reasonable time “ is as 
much a part of his contract as to deliver them in good condition.” 
Rathbone vs. Neal, 4 Ann. 567; Murrell vs. Dixey, 14 Aun. 298. 

Hence we hold that delivery after the lapse of reasonable time is 
as much a defective execution of the contract as delivery in bad con- 
dition; and that the authorities referred to, are applicable to such a 
case. We thus assimilate our law, on this interstate and international 
subject, to the general law of other commercial States, and adapt it to 
the peculiar circumstances surrounding such contracts, which, in many 
cases readily suggested, render putting in default impracticable. 

In this particular case, however, the necessity for default is destroyed 
by another well-considered line of authorities holding that the acknowl- 
edged inability of the party to comply with his contract dispenses with 
the necessity of putting him in mord. 7 M. 218; 8 La. 522; 9 Rob. 377; 
2 Ann. 957. 

Such inability is acknowledged and proclaimed in the answer of de- 
fendant. 

Rehearing refused. 








No. 9428. 
A. G. NicoLoputo vs. His CREDITORS. 


Under the law of Louisiana, a contract of sale is perfect, as between the parties, from the 
moment of valid agreement and operates to vest the property in the vendee even though 
there has been no delivery. 

Althongh, in the absence of delivery, such sales are without effect as against seizing or 
attaching creditors of the vendor and his bona jide trausferrees in possession and with- 
out notice, the vendee’s title is not affected by the vendor’s mere surrender in insolvency 
to his creditors, Such surrender only passes property belonging to the insolvent, and 
the syndic takes only the right which the insolvent himself had. The syndic and the 
creditors have not seized or attached the property, and are not transferrees within the 
sense of the law. 


PPEAL from the Civii District Court for the Parish of Orleans. 
Lazarus, J. 


Bayne & Denegre for Plaintiff and Appellee. 
Fred. D. King for C. W. Miltenberger, syndic. 


The opinion of the Court was delivered by 

FENNER,J. There is no room for dispute about the facts of this case. 

On the 9th of October, 1883, A. G, Nicolopulo sold to E. L. Carriére 
his valuable furniture contained in his residence for the price of $11,- 
460 10, which was paid in cash. 
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For reasons not necessary to mention, the furniture was left in the 
possession and use of Nicolopulo. 

In August, 1884, Carriére made a cession of his property to his cred- 
itors. t 

J. M. Seixas was duly elected syndic, and finding the receipted bill 
of sale amongst Carriére’s papers, called upon Nicolopulo in reference 
to it, who promptly acknowledged the sale but requested that the fur- 
niture should not be disturbed, agreeing to hold it as custodian for 
Seixas. 

Later on, in September, 1884, Nicolopulo furnished a bond with secu- 
rity to Seixas, for the safe return of the furniture on demand, which 
was acknowledged to be the property of the insolvent estate of Car- 
riére. Subsequently, Siexas applied for and obtained an order of court 
for the sale of the property on Nicolopulo’s premises, but the latter ob- 
jected and the sale did not take place. 

On the 12th of January, 1885, Nicolopulo made a cession of property 
to his creditors. He immediately informed Seixas and the latter sent 
a keeper to the house to see to the safe-keeping and non-removal of 
the furniture, who has since remained there. 

C. W. Miltenberger was appointed provisional syndic of the creditors 
of Nicolopulo and he refused to permit Seixas to remove the furniture, 
claiming title thereto in the estate of Nicolopulo. 

Thereupon, a rule was taken by Seixas upon Miltenberger to show 
cause why his title should not be recognized and why the latter should 
not permit him to remove the furniture. 

From a judgment making the rule absolute, the present appeal is 
taken. 

The opposition to Seixas’ right is based upon the following legal 
propositions: 

1. That under the facts above stated, there was no delivery to Car- 
riére or his syndic, and that, therefore, being a sale of movables the 
transfer of ownership, though valid as between the parties, was without 
effect as to seizing creditors or as to subsequent bona fide transferrees 
in possession from the vendor. 

2. That by virtue of Nicolopulo’s cession, his syndic in possession is 
entitled to the rights of a seizing creditor or, at least, of a bona fide 
transferree. 

We waive discussion of the question as to whether the acts above 
stated constituted a valid delivery. 

The rest of the first proposition is unquestionably sound law under 
the very text of Arts. 1922 and 1923 of the Civil Code. 
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But the second proposition is untenable. 

Article 2456 of our Code provides: ‘The sale is considered perfect 
between the parties, and the property is acquired of right to the pur- 
chaser with regard to the seller, as soon as there exists an agreement 
for the object and for the price thereof, although the object has not yet 
been delivered nor the price paid.” 

This is a literal transcription of Art 1583 of the French Code. 

It, with others of like tenor, introduced a new mode of acquiring the 
ownership of things which had not been recognized in the Roman law, 
viz: by the effect of contract. The French commentators and jurists 
differed amongst themselves as to the effect of a sale of movables with- 
out delivery, with regard to third persons; Marcadé and others hold- 
ing that it was perfect, even without delivery, by the simple force of 
the consent, with regard to all the world, and that neither subsequent 
transfer nor seizure by creditors could affect it; while Toullier and 
others held a contrary opinion. 4 Marcadé, 478; 6 Toullier, No. 205; 


7 Id. Nos. 35, 36. 
So far as sales of immovables are concerned, all agreed that delivery 


was not essential to their effect in all respects. 
Our code of 1825 and the registry law of 1827 introduced important 


modifications, providing, in substance, that sales of movable property 
are without effect as against creditors and bona fide purchasers until 
delivery ; and that sales of immovables “shall have no effect against 
third persons but from the day of their being registered.” C. C. 2243 
(2247), 1916 (1922), 1917 (1923); Acts of 1827, p. 138, sec. 5. 

Thus it is apparent that the lack of registry in the sale of immova- 
‘bles, and the absence of delivery in the sale of movables, had pre- 
cisely the same effect upon the rights of the parties as regards third 
persons, except that in the former case even good faith was not re- 


quired in subsequent purchasers. 
Such being the state of the law in 1850, this Court, through Chief 


Justice Eustis as its organ, then decided that an unrecorded sale of 
immovables by a vendor who subsequently became insolvent was valid 
as against his syndic, and that the latter was not a third person within 
the meaning of the registry law—saying: an insolvent “is only bound to 
put upon his schedule the property which belongs to him, together with 
his rights, present, future and contingent. He cannot put upon his 
schedule, nor can he cede, nor his creditors acquire through him, that 
which does not belong to him.” And the court held that the unre- 
corded title of the antecedent vendee was valid even against a pur- 
chaser at the syndic’s sale, Campbell vs. Slidell, 5 Ann. 274. 
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The same principle applies a fortiori to exclude the syndic of the 
insolvent vendor from the category of third persons who may disregard 
the title of the vendee of movables not delivered. We say a fortiori 
because in the latter case, Articles 1922 and 1923 C. C. may be consid- 
ered as restricting the third persons having such right to the classes of 
subsequent bona fide transferrees without notice and in possession, and 
to creditors who have seized or attached the property. 

In this case there was no seizure or attachment by the creditors, and 
even if the cession operated a transfer to the creditors, contrary to the 
above decision, they were not transferrees bona fide and without no- 
tice, because the schedule filed by Nicolopulo with his petition gave 
notice of Carriére’s claim, (though under an incorrect description) and 
expressly stated that the insolvent’s possession was only as custodian 
for Cairiére. Besides, under our insolvent laws, it is well settled that 
the cession does not pass the real ownership of the property, but only 
restrains the insolvent’s power of alienation and the rights of creditors 
to seize or attach, and fixes the rights of all parties as they stood at 
the moment of cession, so that the property may be equitably distrib- 
uted in satisfaction of such rights. Rival vs. Hamstock, 2 Rob. 194; 
Lyons vs. McRae, 14 Ann. 443; Laforest vs. His Creditors, 18 Ann. 292. 

At the moment of cession, Carriére was the owner of this property, 
entitled to claim and enforce possession thereof, and his rights were 
unimpaired by the insolvency. 


Judgment affirmed. 








No. 9268. 
JESSE K. BELL vs. J. D. EDWARDS. 


Arailroad switch or turn out laid, without municipal authority, on part of a public street, is 
a nuisance, which the owner of property, in front of which the same is used, is entitled 
to have abated, as inflicting injury peculiar to himself. 

Such owner, however, has no standing, to champion the rights of others, in front of whose 
property the switch is Jaid with municipal authority, and who do not complain. 


PPEAL from the Civil District Court tor the Parish of Orleans. 
y Houston, J. 


Singleton, Browne & Choate for Plaintiff and Appellee : 
Streets and public places cannot be appropriated to private use. C. C. 454, 458, 863; 
Dillon’s Mun. Corp., Secs. 61, 518; 2 Ann. 770; 3 M. 296, 303; 27 N. Y. 611; 4 Cald. 406, 
419; 70 Pa. St. 210; 79 Pa. St. 257; 56 Pa. St. 413. 
The switch in question is an obstruction of the highway, especially injurious to plaintiff 
and his property, and liable to be removed as a nuisance. 3 L, 566; 4M.9; 6 R. 349; 6 
East. 427; 35 Ann. 1062, 1074. 
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The ordinance relied on does not authorize the constraction in front of plaintiff's pro- 
perty. Ordinance; 23 How 435; 6 Paige, 554; Dillon’s Mun. Corp., p, 502, Sec. 55; 23 


Pick. 71. 

Public places cannot be used for public or private purposes so as to damage private 
property without just compensation. Constitution; American Law. Reg., vol. 23; p. 
440. July number, 1884; 6 Barb. 313; 5 Barb. 79; 7 Barb. 508; 8 Barb, 427; 10 Barb. 360; 
25 Wend. 462; 3 Hill, 567; 7 Hill, 575; 27 Barb. 207, 6 John. Ch. 439; 12 N. Y. 486; 19 


Pick. 250. 

Leovy & Leovy and J. P. Blair for Defendant and Appellant : 
Under the charter of the city of New Orleans, the council has full power ‘‘to authorize 
the use of the streets fer horse and steam railroads, and to regulate the same.” Act 
1882, p. 14. “‘The city charter vests the Mayor and common council with full power to 
make such by-laws and ordinances as are necessary and proper for regulating and 
meking improvements in the streets.” 14 Ann. 854, [842]; 27 Ann. 442; 34 Ann. 462; 
35 Ann. 642, 
‘“Contraventions of city ordinances by the railroad company caunot be a cause of action 
by private parties; unless they allege and show damage therefrom. The power to cor- 
rect such abuse is vested in the city, under its police powers’ 35 Ann. 641 (Syllabus]j. 
Special damage must be proved. ‘The city, alone, could and should take steps to en- 
force the condition of its regulation.” 35 Ann. 648; 34 Ann. 462; Pierce on Railroads, 
p. 648. 

- Where parties ‘“‘have lain by and seen the work constructed upon their streets, for the 
benefit of their property,” ‘‘they should be estopped from questioning the right of the 
city to make such improvements.” 35 Barb. N. Y. Rep. p. 9. 

“In case of doubt, the benefit thereof must be given to defendant, if his trade is a law- 
ful one.” 35 Ann. 641. 


The opinion of the Court was delivered by 
BERMUDEZ, C. J. The object of this suit is to have a municipal ordi- 
nance annulled and the defendant denied the exercise of any rights 


under it. 
The attacked ordinance grants to the defendant permission to lay a 


switch, or turn out, on Delta street, between Poydras and Gravier 
streets, connecting his warehouse shops with the tracks of the Morgan’s 
Louisiana and Texas Railroad, to be located between the curb line and 
the inner rail of the track. 

The plaintiff owns the property forming the corner of Delta and 
Gravier streets, between the last named street and Poydras street, 
measuring a front on Delta street of fifty feet, while the defendant 
owns six contiguous upper lots, measuring a front of at least one hun- 
dred and fifty feet on the same street, on which his warehouse shops 
are to be found. 

The complaint is, that the defendant has acted in excess of the pri- 
vilege conceded him by the municipal ordinance in this, that he has 
built the switch from Poydras to Gravier streets, while he should have 
made it terminate in front of his property and gone no further. 
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Privileges of this cha:acter should not be enlarged. 
It is clear that, had the city designed to allow the defendant to build 
the switch, as he has done, the word between found in the ordinance 
would not have been used, but the word from would have been em- 
ployed instead. 

The patent intention was to confer on the defendant the right to 
extend the switch from the railroad tracks to connect the same with 
his warehouse shops and no further. 

It appears that the track in front of plaintiff’s property was designed 
and has been used, as a sort of retreat or stopping place for cars which 
have been unladen at and backed away from defendant’s premises and 
which obstruct the way. 

This unauthorized construction and use of the switch in front of 
plaintiff’s property, is a nuisance, which he has a right to have abated, 
as inflicting injury. peculiar to himself. 

As the plaintiff has shown no legal interest in asking relief against 
the laying and use of the track or switch which is not in front of his 
property, we do not think that he can be heard to champion the rights 
of those who do not complain. 

The view we have taken of the case, relieves us from the necessity 
of considering the other questions submitted by the plaintiff. 

The district court has properly appreciated the facts and applied 
the law. 

The judgment appealed from is affirmed with costs. 


































No. 9272. 
DriEGO EsTopinaL vs. M. A. Peyroux anp F. M. DAUTRIVE. 
In a suit for damages against a justice of the peace, the petition which charges that the 
magistrate rendered a judgment beyond the scope of his authority or jurisdiction, based 
on malicious and oppressive motives, is not amenable to the exception of no cause of 







action. 

In or@er to claim immunity from an action in damages for error in judgment, the justice of 
the peace must not only show that he had juiisdiction of the matter in which he ren- 
dered judgment, but also that he acted within his jurisdiction. 


APPEAL from the Twenty-fourth District Court, Parish of St. 
P Bernard. Livaudais, J. 
















R. T. Beauregard aud Jno. S. Tully for Plaintiff and Appellant. 
P. O. Peyroux for Defendant and Appellee. 





The opinion of the Court was delivered by 
Pocut, J. Plaintiff appeals from a judgment which maintained an 
exception of no cause ef action, interposed by the Defendant Peyroux 
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to his suit for $5000 damages against the defendants for an alleged ma- 
licious prosecution. 

His petition charges, substantially, that on the affidavit of the de- 
fendant Dautrive, he was arrested on a charge of trespass, under sec. 
818 of the Revised Statutes, and brought before the defendant, Pey- 
roux, a justice of the peace in the parish of St. Bernard, to answer to 
said complaint; and that his trial thereon resulted in the following 
judgment: ‘‘State of Louisiana vs. Diego Estopinal. You are hereby 
commanded to leave the premises occupied by you as trespasser within 
three days from the service of this notice. And herein fail not under 
penalty of law.” 

He charges that the nature of the judgment thus rendered against 
him in said criminal prosecution is beyond the power vested by the 
Constitution and laws of the State in the defendant justice of the 
peace; that it was prompted by malicious and arbitrary motives, and 
that it caused him the damages which he claims. 

The ground of the exception is that the justice of the peace is not 
answerable in damages for an erroneous judgment rendered in a mat- 
ter within his jurisdiction. 

The rule, as settled in our jurisprudence, is, that in order to claim 
immunity for errors growing out of his official acts and judicial func- 
tions, a justice of the peace must not only show that he had jurisiic- 
tion of the matter brought before him, but also that he acted in the 
premises within the limits of his judicial authority and of his jurisdic- 
diction. 2 N.S., Dressen vs. Cox; 1 La. 131, Buquet vs. Watkins; 13 
Ann. 281, Maguin vs. Hughes. 

Thus, it has been held that a justice of the peace who had rendered 
a final judgment in a criminal prosecution, over which he had no juris- 
diction but as a committing magistrate, was answerable in damages for 
the judgment thus rendered beyond the scope of his jurisdiction. Bore 
vs. Bush, 6 N.S. 1. 

In that case the Court said: “The justice of the peace was not pro- 
tected by his plea of error in judgment, for he was not acting within 
his jurisdiction.” 

This is precisely the nature of the charge made against the defen- 
dant justice of the peace in the allegations of plaintiff’s petition, which 
for the purposes of this discussion must be taken as true. 

Tested under this rule, thé petition does disclose a cause of action 
against the exceptor, hence there is error in the judgment which held 
otherwise. 
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It is therefore ordered and decreed that the judgment appealed from 
be annulled, avoided and reversed; that the exception interposed by 
the defendant Peyroux b2 overruled, and that this case be remanded 
to the lower court to be there proceeded with according to law and to 
the views herein expressed; costs of this appeal and of the exception 
to be paid by the defendant Peyroux; other costs to abide the final 
determination of the case. 
















No. 9415. 


ADAM BROTHERS Vs. GOMILA & Co. ET AL. 










In a suit on an attachment bond for damages alleged to be caused by the attachment, which 
had been dissolved, the plaintiff is not entitled to recover all the costs and expenses in- 
curred in the suit, but only such as resulted directly from the writ. Sothe counsel fee 
for defending the suit on its merits cannot be charged against the plaintiff in attach- 
ment, but only a fee for services directed exclusively to procuring a dissolution of the 

writ. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 













Henry Denis for Plaintiffs and Appellees. 
J. Ward Gurley, Jr., and P. E. Théard & Sons tor Defendants and Ap- 
pellants. 










The opinion of the Court was delivered by 

Topp, J. This is a suit on an attachment bond to recover damages 
alleged to have been caused by the writ of attachment and charged to 
have illegally issued. 

From a judgment in favor of plaintiff’s for $1179.57, the defendants 
have appealed ; and the plaintiffs ask in this Court an amendment to 
the judgment, increasing the amount awarded them by the lower court. 

The plaintiffs were non-residents, and a ship belonging to them was 
seized under the writ named. The writ issued and the seizure was 
made on the 23rd of October, 1882, and the property released on bond 
on the 26th same month and year. There was no rule taken or mo- 
tion made to dissolve the attachment, but an answer to the merits was 
filed, the case tried, and the demand of the plaintiff therein rejected. 

The contention of the counsel for the obligors in the attachment 
bond, the defendants in the present suit, is, that only such damages 
can be allowed in this action as resulted directly from the attachment 
itself; and that all the expenses attending the defense of the previous 
suit cannot be recovered, but only those relating exclusively to the 
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writ. Hence it is argued with respect to the counsel fees in defending 
said previous suit, that, inasmuch as the services therefor were ren- 
dered in defeating the demand on the merits and were uot specially 
directed against the accompanying writ, they cannot form an element 
of damage in this action ; and that this would apply to all like costs 
and expenses of the former suit. 

After due examination of the authorities bearing on this point, we 
are of opinion that this proposition is correct. We have so recently 
held in the case of McDaniel vs. Gardner & Co., 34 Ann. 341, and 
Cretin vs. Levy, not yet reported, and these are supported by previous 
decisions. See 33 Ann. 6; 5 Ann. 714; 13 Ann. 440, 214. 

It is to be noted that in the attachment case, though the defendants 
were brought into court by a curator ad hoc, they were represented in 
its defense by attorneys of their own selection, that issue was joined 
by an answer to the merits, and the services of the attorney were di- 
rected not against the attachment by motion or rule, but in resistance 
to the plaintiff’s demand and to defeat a personal judgment against 
the defendants. 

We are referred to the case of Frank & Co. vs. Chaffe & Sons, 34 
Ann. 1203, as sustaining a contrary doctrine. The plaintiffs in that 
case had been decreed the owners of the property attached by Chaffe 
& Sons, as belonging to one Hyner, their debtor, and were allowed as 
damages the attorney’s fees paid out in rescuing the property from the 
seizure under the attachment. 

The only actual damages we can find as resulting directly from the 
attachment in this instance and the seizure under it, is the amount 
paid out as commissions for procuring a release bond, $275, and the fee 
of the attorney in effecting the release of the property and obtaining 
and preparing the bond necessary therefor—which we estimate at $50 
—making in all $325. 

Besides the actual damages claimed, there is a demand for exemplary 
or vindictive damages, the plaintiff in the attachment being charged 
with having procured said writ through malice and without probable 
cause. 

Conceding that there is any authority under our system for the re- 
covery of such damages, we find from attentive examination of the 
whole record that the evidence is not sufficient to sustain the charge. 
It does not appear that there was either malice or want of probable 
cause in the institution of the attachment proceedings. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be amended by reducing the amount thereof to $325, 
and as thus amended it be affirmed, appellees to pay costs of appeal. 
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: DISSENTING OPINION. 


BERMUDEZ, C. J. The bond on which this suit is brought was fur- 
nished in an attachment proceeding against non-residents, under which 
their property, a chartered vessel, was seized. 

The seizure was released on the execution of the bond required by 
law. 

The proceedings for the writ were regular on their face and no rule 
could be taken for the dissolution of the order. 

The bond furnished by the defendants in the suit merely released the 
seizure of the vessel. It did not dissolve the order on which the writ 
was issued, which continued in force until it was actually dissolved by 
the judgment on the merits. 

Had the release bond proved insufficient and none other substituted, 
the attaching creditors could, without obtaining any new order, have 
had any other property of the absent debtors seized. 

The bond furnished to obtain the release represented, if not the 
property itself, as a forthcoming or delivery bond does, at least the 
value of it. 

The surety on such bond was responsible for the amount of the judg- 
ment, should any be rendered in favor of plaintiffs, up to the value of 
the vessel released. 

The attachment not being dissolved by the bonding of the property, 
could not be dissolved otherwise than by a judgment on the merits of 
the case, as the proceedings were regular on their face and could not 
have been set aside by rule previous to final judgment. 

In injunction cases, where the commission of the prohibited act 
would not work irreparable injury, the eftect of the injunction may be 
suspended on giving bond, but the defendant is not on that account 
debarred from taking proper proceeding for dissolving the order for 
the writ on the face of the papers; or if this cannot be done, from doing 
80 by trial of the merits. 

The rule is the same in attachment cases. 13 Ann. 526, 550; 22 Ann. 
146, 335; 21 Ann. 349. . 

The value of the services of counsel should therefore be fixed at what 
the services for defending the suit would be worth. It is indifferent to 
the defendants that two counsel were not employed, one to dissolve 
the writ, another to resist the claim. 

The authorities invoked by the defendant to resist the allowance of 
such fees, can have little or no bearing on the issue, as the rulings 
were made in cases in which the seizure, attachment, sequestration or 
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provisional seizure appears to have been set aside before trial on the 
merits. 

Those relied on by the plaintiff for the recovery of the fees, appear 
to be in point and to entitle them tothesame. Frank & Co. vs. Chaffe, 
34 Ann. 1203; British Navigation Company vs. Sibley, 27 Ann. 191; 
White vs. Givens, 29 Ann. 572. 

In Brandon vs. Allen & Co. 28 Ann. 60, in which the attachment ex- 
ecuted on property of a non-resident, had not been dissolved on rule, 
the court, on a suit for damages on the bond furnished to obtain the 
writ, allowed the counsel fees, paid for defending the suit on its merits, 
saying of the defendant that his property had been illegally attached, 
that to get rid of the attachment he had to employ counsel; that the 
fee which his counsel earned, and which he was obliged to pay, was a 
damage to him. The court allowed the fee claimed which was $1800. 








No. 9320. 
CATHERINE M. AIKEN ET AL. vs. THoMAS P. LEATHERS ET ALS. 


A bond given in an injunction-suit in the U. S. Chancery court, conditioned that the 
obligors will pay such damages as the party aggrieved may recover against them, can 
be sued on in our State Court before any recovery has been had, and for the purpose of 
effecting the recovery for which the bond provided. 

‘Counsel fees for obtaining the disposition of the injunction are an element of damage in our 
practice in suits upon such bonds, and are recoverable therein. Therefore an exception 
of no cause of action, based upon the non-recoverability of such damage in an action 
upon the bond; will not be sustained. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





Thomas L. Bayne for Plaintiff and Appellant. 


Kennard, Howe & Prentiss and Chas. 8. Rice for Defendants and Ap- 
pellees. 





The opinion of the Court was delivered by 

MANNING, J. The plaintiffs are the legal representatives and part- 
ners of Joseph A. Aiken who leased the wharves of New Orleans for 
five years. Leathers pending that lease filed a bill in the U. S. Circuit 
Court attacking the validity of the lease, resisting its enforcement, and 
obtained an injunction restraining the collection of dues and fees 
under it. The bond given under order of court was for five thousand 
dollars and the condition is that the obligors will pay “all such dam- 
ages as he may recover against us in case it should be decided that the 
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injunction was wrongfully obtained.” After an interval of several 
months the injunction was dissolved and the bill of complaint was 
thereafter abandoned. 

This suit is upon that bond. The damages suffered are laid at five 
thousand dollars counsel-fees and four hundred and ten dollars other 
expenses. 7 

The defendants excepted, that the bond is null and void but if valid, 
is not exigible, and that the petition shews no cause of action. 

The bond is claimed to be null because it was given in a chancery 
suit in the U. S. Court and the condition of it should have been to pay 
such damages as were sustained. It is claimed not to be exigible because 
the condition is that such damages will be paid as the party aggrieved 
may recover and none have yet been recovered—this condition having 
been interpreted in Bein vs. Heath, 12 How. 168, to mean snch as may 
be recovered in a suit in the chancery court. 

This identical question was before us in Block v. Myers, 35 Ann. 220, 
presented in the same form with reliance upon the same authority. 
The case is not reported in the Annual but merely digested. We 
therein held “that the bond in this case did comply with the condition 
prescribed in the Judge’s order and that it was a valid bond. It may 
be as held in the second place that, in Courts of Equity, the bond thus 
conditioned was not actionable, until its condition was broken. But 
in our jurisprudence it is elementary, that before our courts an action 
on such a bond will be maintained without first showing that the condi- 
tion was broken. The terms of this bond were judicially interpreted 
thirty years ago, and have since been uniformly understood to mean 
that the surety on the injunction bond may be proceeded against in 
the same suit as the principal obligor. Parham vs. Cobb, 7 Ann. 157. 
We therefore conclude that there is no force in the exception.” 

The lower judge overruled the exception on the authority of that 
decision and we sustain his ruling thereon, but he maintained the ex- 
ception of no cause of action so far as it applies to the claim for coun- 
sel-fees and having thus stricken from the petition the main demand, 


the plaintiffs have appealed. 
The ground of his ruling was that counsel-fees are not recoverable 


in the U. S. Courts in an action upon an injunction-bond. 

However that may be there, nothing is more usually claimed in our 
courts as an element of damage in those suits than counsel-fees. It 
is safe to say that such claim is always made in our courts, not only in 
actions upon the bond, but before and without any suit on the bond, 
in the answer to the injunction: suit. 
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Following and applying our decision in Block vs. Myers we hold that 
the bond is valid and exigible, and we do not very well see how in a 
suit upon such bond before us we can do otherwise than maintain the 
rights of the party to include in his claim for damages an item or ele- 
ment that has always entered into them in our practice and has been 
sanctioned by our jurisprudence. 

We do not touch the question whether they had suffered damage in 
the matter of counsel-fees to the extent claimed, nor whether they 
ought to recover any at all in this case, but merely that the inclusion 
of a claim for such damages in their demand is not ground for excep- 
tion of no cause of action, and that they are recoverable in a suit upon 
an injunction-bond. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, the exceptions are over-ruled, and the case is re- 
manded to the lower court to be proceeded with according to law, the 
‘defendants paying costs of appeal. 

Bermupvez C. J. having dissented in the Block case, which is on 
writ of error to the U. S. Supreme Court, abstains from participating 
herein. 








No. 9338. 


EpGar HINCKS ET AL. COMMISSIONERS, ETC. VS. GEORGE T. CONVERSE 
ET ALS. 


Exceptions to the corporate capacity of the Workingmen's Bank and to the official capacity 
of its liquidation are overruled. 

The exception that the bank was not the owner of the claim sued on was matter of defense 
and properly cumulated with the merits. 

The former decision in 29 Ann. 369, is res judicata on the questions that the former 
‘-Workingmen’s Accommodation Bank, ”’ obligee ot the bond herein sued on, was nota 
corporation, and that said claini was the property of the individual member of said 
concern. 

No portion of the members could transfer the rights of the others without their consent, nor 
was the legislature competent to make such transfer 

In order to maintain their action, plaintiffs must establish that the corporation under liqui- 
dation by them, owns, or represents the ownership of the stock in the concern. To the 
extent of the interest so established, they may maintain the action and recover their 
proportion of the total liability on the bond. This must be established by legal evi- 
dence such as suffices to prove title. 

The books of the Workingmen’s Bank may be evidence of ownership of its own stock; but 
they are not admissible to establish its acquisition of the interests of members in the 
former concern. ’ 

The judge erred in holding that the Workingmen’s Bank acquired rights of the former con- 
cern by any title of succession —and as he has not passed on the proofs going to show 
specific transfers from members, the case is remanded. 
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, PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


F. W. Baker and W. S. Benedict for Plaintiffs and Appellees. 
Percy Roberts and E. FE. Moise for Defendants and Appellants. 


The opinion of the Court was delivered by 

FennER, J. This is a suit upon the same bond which was involved 
in two suits heretofore decided by this Court, viz: 

Workingmen’s Accommodation Bank vs. Converse, 29 Ann. 369, and 
Workingmen’s Bank vs. Converse, 33 Ann. 963. 

The bond was originally given to the Workingmen’s Accommodation 
Bank and the first suit was brought in that name as a corporation ; but 
it was held that the then plaintiff was not a corporation and could not 
maintain the suit as such, and the suit was dismissed, reserving the 
rights of the individual members of the association to sue in their own 
names. 29 Ann. 369. 

The second suit was brought by a different plaintiff, called the 
Workingmen’s Bank, which claimed to be a corporation and to have 
succeeded to the ownership of the claim sued on. 

Its corporate capacity and its proprietorship of the claim were both 
put at issue, and, holding that neither was established by sufficient 
evidence, a judgment of non-suit was entered. 33 Ann. 963. 

Since that period, the Workingmen’s Bank has passed under judicial 
liquidation, and the present plaintiffs are its official liquidators. 
Sundry exceptions were filed of which the only ones requiring notice 
are, in substance, the following: 

1. That the Workingmen’s Bank was never a legal corporation and 
that plaintiffs could not stand in judgment as liquidators of a corpora- 
tion which never existed. 

2. That the proceedings under which plaintiffs claim to act as liqui- 
dators were null and void. 

3. That plaintiffs and the alleged corporation of which they claimed 
to be liquidators were without right, title orinterest in the bond sued on. 

These exceptions, after having been submitted to the judge in 
limine, were by him referred to the merits. 

Answer was filed, under due objection and protest against this 
reference, containing a general denial, and the case went to trial on 
exceptions and merits together, resulting in a judgment for plaintiffs. 

Grave complaint is urged against the action of the judge in refusing 
to decide the exceptions in limine, and in cumulating them with the 
merits. 
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So far as the first two exceptions were concerned, his course was 
certainly irregular. They were of a nature having no connection with 
the merits of the controversy and should have been decided in limine; 
but, as the exceptions are before us for review and as we can deter- 
mine them, we see no practical ground for complaint. 

As to the third exception putting at issue plaintiffs’ ownership and 
title to the right sued on, we think the judge had the right to treat it 
as a defense to the merits and to cumulate it with the latter, as in- 
volving a question of fact which the plaintiffs might be required to 
prove as an essential to his right of recovery. Questi vs. Griffe, 3 La. 
307 ; Burns vs. Hayne, 13 La. 13; Haynes vs. Carter, 9 Ann. 265. 

As to the corporate capacity of the Workingmen’s Bank, the evi- 
dence which was wanting in the 33 Ann. case, is bere furnished, viz: 
the notarial act of incorporation and the act of the General Assembly 


No. 113 of 1874. 
If the former stood alone, it might give rise to the same questions 


which were presented in the 29 Annual case; but it is a grave mistake 
to suppose that the decision there would operate as res judicata upon 
the corporate capacity of the Workingmen’s Bank, the latter having 
been, in no manner, a party thereto. That decision is entitled to the 
force of a precedent and no more. It has no application to the case 
presented by the Workingmen’s Bank. The ground of the decision 
was, that the Accommodation Bank had not complied with the con- 
ditions precedent essential to the creation of a corporation under the 
Free Banking law of this State. Those conditions precedent are ex- 
pressly mentioned in the opinion, and a reference to the act here pre- 
sented will show that they have all been complied with. 

The court did not sustain the exception that the free-banking law of 
the State was suspended by the Acts of Congress authorizing the 
issuance of greenbacks and national bank notes; and we think that 
the only effect of the Federal upon the State law was to restrain the 
issuance of circulating notes, which was not essential to the creation 
or existence of a banking corporation under the free banking act. 
But, in any event, the legislative Act No. 113 of 1874 would seem 
sufficient to remedy any defects in the original act and to endow it 
fully with corporate capacity ; though it is not necessary so to hold. 

We are, therefore, of opinion that the exception to the corporate 
capacity of the Workingmen’s Bank was not well taken. 

As no other objection is pointed out to the validity of the proceed- 
ings under which the plaintiffs were appointed liquidators, the ex- 
ception to their capacity, as such, likewise falls. 
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We now approach the question of plaintiffs’ title to the obligation 
sued on or to any interest therein. 

The decision in 29 Ann. :'69, undoubtedly acts as res jndicata in the 
strictest sense, upon the questions: first, that the nominal obligee of 
the bond, the “‘Workingmen’s Accommodation Bank” was not a cor- 
poration ; second, that the real obligees on the bond were the mem- 
bers composing that association, who alone had the right of enforcing 
it, and to whom, in the proportion of their respective interests, the 
bond belonged. 

Those were questions presented and finally determined in a case be- 
tween the obligors and obligees on the bond; and it is vain now to 
attack that decision on the ground of error. 

It follows inexorably, that no one can claim any right or interest 
under this bond unless supported by membership of the association 
known as the Workingmen’s Accommodation Bank or by title derived 
from such members. No portion of the members was competent to 
transfer the rights of the others without their consent; nor was the 
legislature itself competent to make such a transfer. 


It is therefore evident that, neither by its act of incorporation nor 
by the subsequent act of the legislature, did the Workingmen’s Bank 
acquire the interests of any members of the former association except 
of those who expressly assented to those proceedings. 

The judgment of the lower court, which recognizes the plaintiffs as 
entitled to full recovery on the bond and was no doubt based upon the 
ownership of the Workingmen’s Bank, as successor of the former 
association, under its charter, is manifestly incorrect. 

Nevertheless, under the pleadings, the plaintiffs claim that the bank 
is the assignee of the rights in the bond of the original owners. 

It had the right to prove such assignments and to the extent of such 
proof it is entitled to recover. 

The membership in the Accommodation Bank was represented by 
3434 shares of stock, belonging to numerous persons. 

It is claimed that the Workingmen’s Bank has acquired ownership 
or direct representation of 3294 of these, and evidence is found in the 
record tending to establish this claim. This evidence has not been 
passed upon by the judge a quo. 

It consists, in large measure, of the books of the Workingmen’s 
Bank itself, which the judge admitted in evidence over the objection 
and exception of defendants. This was error. The books of that cor- 
poration may be very good evidence of the ownership of its own 
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stock; but we cannot see how they can be received to establish its 
acquisition of the interests of members in the former concern. 

It is useless to decide this case by piecemeal; or to comment on 
other evidence. . 

The task devolving on plaintiffs is to establish, by competent evi- 
dence, the extent to which they own, or represent the owners of the 
stock in the Workingmen’s Accommodation Bank. To the extent of 
the interest so established, they may maintain an action on this bond 
and recover their proportion of the total liability of the defendants 
thereon. ‘ 

As these matters have not yet been passed on by the lower court, 
we will reverse the judgment and remand the case for further pro- 
ceedings in accordance with the views herein expressed. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is now de- 
creed that this case be remanded to the lower court for further pro- 
ceedings according to law and to the views herein expressed. 





On APPLICATION FOR REHEARING. 


The learned counsel for defendants advances the startling proposi- 
tion that there exist two kinds of corporations, under the law of Lou- 
isiana, viz: corporations authorized by law and corporations unauthorized 
by law; arguing therefrom that the Workingmen’s Accommodation Bank,” 
though decided not to be a legal corporation, was nevertheless a cor- 
poration of some other kind (an illegal one, we suppose), and, as such, 
can alone stand in judgment against his clients. With due respect, the 
proposition has not the slightest foundation. It is utterly inconsistet 
with the definition of the nature and qualities of a corporatoin as given 
in Articles 427, 432, 433, 436, 437, etc., of the code, amongst which we 
may mention that it is an intellectual being, considered for some pur- 
poses, as a natural person; that it must be authorized by the legislature 
or established according to law; that it must have a name, and in that 
name must sue and be sued and do all legal acts; that its members can 
neither sue nor be sued, ete. 

These are essential qualities of a corporation, without which it can- 
not exists. The loose language of Art. 446 cannot be construed as 
recognizing the existence, as corporations, of associations of individu- 
als who have attempted or pretended to form a corporation, but, by 
reason of want of legal authority or non-compliance with legal re- 
quirements, have failed to do so. Although the article refers to such 











NEW ORLEANS, MAY, 1885. 





State vs. Labuzan. 





associations by the name which they have themselves assumed, such 
description was not intended to recognize them as corporations in any 
sense. 

In using the phrase “corporation unauthorized by law,” Article 146 
only uses like license of speech with that employed by judges and 
text-writers in speaking of “unconstitutional laws”, well knowing 
that a law unconstitutional is no law at all, and a corporation unau- 
thorized by law is not a corporation. 

Such associations have always been treated by this Court as unincor- 
porated, or as having “‘no corporate existence.” Soller vs. Mouton, 3 
Ann. 541; Vredenburgh vs. Behan, 33 Ann. 638; African Church vs. 
New Orleans, 15 Ann. 443. 

In the last case the court said: ‘‘We are not to be understood as 
denying the members of this pretended corporation, considered as indi- 
viduals, the right of property in what they have acquired in a social 


name.” 
II. 


The objection that the associates in this pretended corporation are 
estopped to deny its corporate existence, if well founded otherwise, 
does not lie in the mouth of these defendants who have themselves 
denied the corporate character and provoked a judicial determination 


sustaining their denial. 
III. 


We have not passed upon the sufficiency of the title established by 
plaintiffs to all or any part of the interests of the original members of 
the Accommodation Bank, all members connected with which are in- 


cluded in the remanding. 
IV. 


As to the necessity of joining in this action all the members of the 
association or their transferees, that question has not been presented to, 
or passed upon by us. There was no exception of non-joinder in the 
court below. We intimate no opinion as to its necessity, either on 
general principles or under the particular circumstances of this case. 
If, however, defendants have incurred the peril of a multiplicity of 
suits, it is the result of their own proceedings. 

Rehearing refused. 








No. 9465. 
THE STATE OF LOUISIANA Vs. ANTOINE A. LABUZAN. 


Evidence to establish prior threats is inadmissible unless proof be first given that there 
was an overt act of attack and that the defendant at the time of the collision was in 
apparent imminent danger. 
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In the absence of proof of a hostile demonstration by the deceased, evidence of threats made 
against accused, to prove that the latter had a right to kill, is irrelevant. 

No one has a right to kill another simply because he has made some threats against him. 

Witnesses should not be cross-examined on the assumption that they have testified to facts, 
touching which they have given no testimony. 

Where no foundation has been laid as to the quarrelsome disposition of the accused and the 
case does not present a single element of self-defense, questions: whether the witness 
is acquainted with the reputation of the deceased as being of a quarrelsome disposition, 
or otherwise, and whether that reputation was good or bad, are properly ruled out; the 
more so when there was skown no attack by the deceased and no disposition on his part 
which gave the accused reasonable ground to believe that he was about to be attacked. 

A trial judge cannot be asked to charge the jury, in a criminal proseeution, as to what the 
law is in a case which is not before them, but totally differs from it. As well might he 
be called on to read to them the Civil Code and the Code of Practice, or the Institutes 
of Justinian. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Baker, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


J. G. Macmahon and J. M. Pratt for Defendant and Appellant. 








The opinion of the Court was delivered by 

BERMUDEZ, C.J. The accused was indicted for murder and con- 
victed without capital punishment. He appeals from the verdict and 
from the sentence condemning him to hard labor for life. 

‘The record contains four bills of exceptions. 


I. 

The first one is to the refusal of the district judge to permit the ac- 
cused to ask a State witness under cross-examination the following 
question : 

“Do you know for whom the accused, Labuzan, voted for at that 
election, and whether Fisher did not threaten to fix those who voted 
against him ?”’ 

The witness had previously testified to the fact that the election 
referred to had taken place and that Fisher was a candidate at it, 

The judge overruled the questions as improper and irrelevant. 

He supplements the bill with the statement that the counsel for ac- 
cused asked the witness: whether the “deceased had not threatened 
the accused,” to which question the witness answered—(before the 
court had passed on the objection of the State) that he had not. 

The judge further states that pursuing this same line of inquiry, 
counsel asked the witness whether, on the night before the killing, at 
an election of officers of the fire company to which deceased and ac- 
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cused belonged, the deceased had not threatened to fix anyone who 
should vote against him. 

The judge observes that there was not even an attempt made to 
prove communicated threats of any kind. 

The reasons assigned by the district judge justify the exclusion of 
the questions. : 

It is apparent, from his undisputed statement, that not only had not 
even an attempt been made to prove communicated threats of any 
kind, but that the witness on the stand had formally denied that the 
deceased had at all threatened the accused. 

Evidence to establish prior threats is inadmissible, unless proof be 
first given that there was an overt act of attack and that the defend- 
ant, at the time of the collision, was in apparent imminent danger. 

When evidence of threats made agaiust an accused is offered to prove 
that the latter had a right to kill the deceased, there being no proof of 
a hostile demonstration by the deceased, the evidence is irrelevant. 
Wharton Cr. Ev. § 757. 

No one has a right to kill another simply because he has made some 
threats against him. Wharton Cr. Ev. $68; Ib. on Hom. 482, 606; 34 


Ann. 1078; 33 Ann. 1087. - 


The second bill is to the refusal of the judge to allow, under similar 
circumstances, the following question to be put to the State witness, 
under cross-examination : 

‘Were you present at Dastilion’s store on the night of December 3, 
1884, when the deceased wanted to beat and assault the accused ?” 

The district judge ruled the question out, because it assumed that 
the witness had stated that Fisher wanted to assault and beat the ac- 
cused, when he had given no such testimony, which even then could 
not have justified the killing. 

The question was improper. Witnesses should not be cross-exam- 
ined on the assumptien that they have testified to facts touching which 
they have given no testimony. Such questions have a tendency to irri- 
tate, confuse and mislead the witness, the parties and their counsel, the 
jury and the presiding judge, and they embarrass the administration 
of justice. 


III. 

The third bill is to the refusal of the judge to allow accused to ask a 
witness on his behalf whether he was acquainted with the reputation 
of the deceased as being of a quarrelsome disposition, or otherwise, and 
what was that reputation, good or bad. 





492 SUPREME COURT OF LOUISIANA. 








Beck vs. Fleitas. 





The statement of the judge is uncontradicted that no foundation had 
been laid for the introduction of evidence as to the quarrelsome dispo- 
sition of the deceased, and that the case did not present a single ele- 
ment of self-defense. 

He adds: “‘ There was shown no attack by the deceased and no dispo- 
sition on his part which gave the accused reasonable ground to believe 
that he was about to be attacked. Not the slightest foundation was 
laid for the introduction of any proof of this kind. When it was offered 
no evidence had been produced showing, or even tending to show, that 
Fisher attacked the deceased, but quite the contrary.” 

Under such a state of things, the ruling was unquestionably right. 


IV. 

The fourth bill is to the refusal of the judge to give to the jury cer- 
tain special charges which, even if they were in themselves correct, 
were properly refused as they referred to a condition of facts, touching 
which there was no evidence adduced which could have warranted the 
giving of the charges, or either of them. 

The judge states specifically that there was no attaek by the deceased 
on the accused, or any act on his part which gave the accused any 
ground to suppose he was about to attack him. Not the slightest foun- 
dation was laid for the giving of any such charge. 

It is clear that a trial judge cannot be asked to charge the jury as to 
what the law in the abstract is, in a supposed case, which is not that 
before them, but which totally differs from it. As well might the judge 
presiding over the trial of a criminal prosecution be called on to read 
the Civil Code and¢the Code of Practice or the Institutes of Justinian 
to the jury, for their general information on the civil law now prevail- 
ing in this State, or that which was once in force in Rome. 

Judgment affirmed. 








No. 9315. 
T. A. Beck vs. F. B. FLEITAs. 


The rule of law (C. C. art. 1933) which requires, in an action sounding in damages for the 
passive violation of a contract, that the debtor be first put in default, has for its main 
object to secure the right of the creditor to claim his damages against an offer of the 
debtor to execute the agreement. Hence it cannot be invoked as a defense by a defend- 
ant who absolutely denies the existence of any contract. As a means of defense, the 
failure to put in default must be specially pleaded. 

A party who violates his contract in bad faith, wiJl be held responsible for all damages, 
including those which could not be foreseen at the time of making the contract, which 
can be traced to his breach of eontract. 

All damages must be proven with legal certainty. Statements of items in globo, without 
details when called for, are not sufficient. 
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PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 





Braughn, Buck & Dinkelspiel and J. 8S. Tully for Plaintiff and Ap- 
pellant. 
W. F. & D. C. Mellen for Defendant and Appellee. 





The opinion of the Court was delivered by 

Pocué, J. Plaintiff, who is a cooper, having for several vears fur- 
nished molasses barrels to defendant, who is a sugar planter, brought 
suit against him on a balance of account in the sum of $503 75. 

He was met by a demand in reconvention for the sum of $5666 35, as 
damages for his alleged violation of a verbal contract to supply the 
defendant with all necessary barrels for the molasses crop of the year 
1882, at the stipulated price of $1 65 per barrel. 

Plaintiff appeals from a judgment in favor of defendant for the full 
amount of his reconventional demand, subject to a credit in the sum 
claimed on open account by plaintiff. 

The contention involves three points: 

1. The existence of the contract alleged by defendant; 

2. The necessity of putting plaintiff in default on the alleged breach 
of his contract, as a prerequisite condition of recovering damages 
therefor ; 

3. The measure of damages. 

Some complaint is made by plaintiff as to the mode adopted by the 
judge of disposing of his claim, which is recognized only as a credit or 
offset against the reconventional demand, and was not put in the shape 
of an executory judgment. But with such questions we can have no 
corcern, for the very piain reason that his claim is not equal to the 
amount of the lower limit of our jurisdiction. 

Our investigation is of necessity restricted to the issues growing out 
of the reconventional demand. 


Defendant’s theory on the contract is that early in the year, in the 
month of March, plaintiff agreed to furnish him with all the molasses 
barrels which he would need for the crop of that year, 1882, at the 
price of $1 65 per barrel. 

That by reason of a sudden and great rise on the market in the price 
of such barrels, plaintiff fraudulently broke his contract; and after fur- 
nishing him 200 barrels he ceased to deliver any more, causing to the 
defendant by his breach of contract the damages which the latter 
claims, and which he classes under four different heads: 
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1. For the purchase of four cisterns, and for the costs of put- 
ting them in position at the sugar-house 

2. For the costs of reboiling his molasses 

3. For the difference between the cost price of necessary bar- 
rels and the contract price of the same 

4. For the loss caused by the fermentation and the consequent 

~ reboiling‘of 7000 gallons of molasses, at the rate of 5 cents 

per gallon 

The existence of the contract is sworn to with great assurance by the 
defendant, and is denied with equal firmness by plaintiff. But the pre- 
ponderance of the evidence is in favor of the existence of the contract 
as alleged by the defendant, whose testimony is strongly corroborated 
by several other witnesses as well as by the probabilities and the equi- 
ties of the case. 

It would serve no useful purpose to give in detail the analysis which 
we have made of the testimony in the record, or to enumerate the cir- 
cumstances which have contributed to the conclusions which have been 
impressed on our minds on this point. 

We agree with the district judge in holding that the contract was 
proved, and that it was broken by plaintiff through a motive of interest 
growing out of the rise in the market for barrels, which in that season 
are shown to have risen from $1 65 to $3 75 per barrel. 

Under that conclusion, we are warranted by law (C.C. art. 1934, No. 
2) to hold him responsible for all the damages which can be attributed 
or traced to his breach of the contract and which can be proved with 
legal certainty. 

But he contends that defendant has failed to allege and to prove 
that he (plaintiff) had been put in default; and that such proceeding is 
indispensable to the right of recovering damages in this case, wherein 
the alleged breach of the contract is passive and not active. 

This is the substance of the second point of contention. 


II. 


This point does not appear to have been urged in the lower court; 
at least, it forms no part of the pleadings, and no objection was made 
on that ground to the introduction of evidence on the subject of dam- 
ages. With the exception of the plea of prescription of one year, 
plaintiff filed no plea to the demand in reconvention, and therefore the 
question of the necessity of putting in default comes up seriously on 
appeal only. It is apparent that the alleged violation of the contract 
is passive, and it is undisputed that, under the general rules of law, 
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putting the debtor in mora is an indispensable prerequisite to the re- 
covery of damages. 

But from the very nature of the rule, jurisprudence has deduced 
several unavoidable and important exceptions. 

“The object of the putting in default is to secure the creditor his 
right to demand damages or a dissolution of the contract, so that the 
debtor can no longer defeat this right, by executing or offering to exe- 
cute the agreement.” Moreau vs. Chauvin, 8 Rob. 161; Pratt vs. Craft, 
20 Ann. 291. 

It follows, therefore, that the rule does not apply to the case of a 
party who absolutely denies the existence of the contract, as it is not 
probable that he would in such a case offer to execute a contract which 
he entirely ignores. 

Hence it has frequently been held by this Court that in such cases 
the putting in default was not necessary. New Orleans and Nashville 
R. R, Co. vs. Gauch, 18 La. 510; Hivert vs. Lacaze,3 R. 357; Abels 
vs. Glover, 15 Ann. 247. 

It appears from the record in this case, that in November, 1882, when 
Fleitas saw that Beck had ceased to supply him with barrels he called 
in person on the latter and inquired into the reason of his conduct, 
whereupon Beck answered that he had made no contract with him. 
That statement, his subsequent conduct and his failure to plead that 
defence in answer to the reeonventional demand must be construed as 
a waiver of the formality of putting in default. 

These considerations open the way to the discussion of the third ele- 
ment of contention in the case. 

III. 


It is elementary that the proof of damages must be as direct and 
positive in a reconventional demand as in a direct suit. 

Guided by this rule, we leave the record with the conviction that 
the evidence on this point is vague, general, and insufficient on all the 
elements of damages, save two: 

1. The record shows to our satisfaction that the failure of plaintiff 
to supply the defendant with necessary barrels according to the con- 
tract, necessitates the purchase of four cisterns at the price of $125 
each, and that these cisterns were useless to the defendant for any 
other purpose ; hence that item must be allowed; but on the question 
of the costs of foundations for the same, the testimony is too vague to 
support a judgment therefor. The mere assertion of defendant, in bis 
testimony, that these foundations had cost him over $150, without any 
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details, is not sufficient. When asked on cross-examination to state 
the proportion of the cost of materials and of labor, his answer was 
that he could not tell. It was incumbent on him to be informed 
thereon. 

2. We are satisfied that the fermentation of the molasses, and the 
necessity of reboiling the same were the immediate results of the want 
of necessary barrels, to be traced to the breach of the contract by the 
plaintiff, and that the operation cost fully five hundred dollars. De- 
fendant was not called for details on this item, and his statement is 
uncontradicted; it is corroborated by the testimony of two other wit- 
nesses. We shall therefore allow it. 

3. In his testimony in chief, defendant states that the purchase of 
1227 barrels which he needed for the packing of his molasses, had cost 
him $3090.40, and that the same barrels at the contract price would 
have cost only $2024.55, hence he claims the difference $1016.85, as le- 
gitimate damages under this head. 

But on cross-examination he was naturally asked to state the price 
at which he bought the barrels, at what time, and from whom. His 
answer was from various parties, at different times, and at various 
prices, some at two dollars, others at three, and others at three dollars 
and seventy-five cents, ending with the statement that he could not 
give these details without referring to the books or to the vouchers of 
his commission merchants. It is too plain for argument that it was 
his duty to have produced those vouchers; the necessary evidence was 
manifestly within his reach and its absence must recoil against him. 


IV. 


The same reasoning applies with even greater force to the fourth 
and last item of damages which amounts in globo to $3500. 

In his petition the defendant attributes that loss to the shrinkage in 
value of his molasses, owing to fermentation and reboiling. On trial 
he attempted to show that the loss resulted from that circumstance, 
and also from the loss by leaking and overflowing of the fermenting 
molasses out of the cisterns and iron tanks in which it had been tem- 
porarily stored. 

He says that he lost from fourteen to twenty thousand gallons by 
the latter cause, and that 5 cents per gallon on 70,000 gallons would 
cover the loss from both causes. 

He offered no evidence to show the fluctuation of the market, the 
price of any one lot of the 1227 barrels of molasses which had fer- 
mented and had been reboiled, or any evidence to show that, at the 
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same time, molasses which had not fermented and had been reboiled 
commanded a higher price on the market. 

Of course we discard all testimony on the subject of loss by leakage 
as that element did not figure in the pleading. It may be that the 
shrinkage in value might cover the amount claimed. But it stands to ; 
reason that, in the very nature of things, proof of such loss was ex- 
clusively within the reach of the party elaiming the damages; and it 
follows that all the testimony which the record contains on that sub- 
ject amounts to nothing more than opinions and conjectures. 

It results from what precedes that we disagree with the district 
judge in his conclusions on. the three last items of damage; which 















should be non-suited. 

The plea of prescription of one year seems to be abandoned on ap- 
peal. It has no merit whatever; the demand for damages being “en 
contractu” and not ex felicto. Our attention is called to two bills of 
exception reserved by plaintiff, but under our views of the case, they 
are stripped of all practical importance. We do not think that defend- 







ant is entitled to interests on his recounventional demand. He did not 





pray for interests and we shall allow none. 
It is therefore ordered and decreed that the judgment appeafed from 
be amended by reducing the amount allowed to defendant Fleitas on * 
his reconventional demand, from $5666.35, with interest from judicial 
demand, to one thousand dollars, with interest from judgment. It is 
now ordered that the balance of defendant’s claim be rejected as in 
case of non suit, and that as thus amended said judgment be aflirmed, 
defendant and appellee paying costs of appeal. 
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The dedication of property to public use must appear by evidence so conclusive as to ex- | 
clude all idea of private ownership. 

So where a road has been used by the pnblic for thirty or forty years by the mere sufferance 

or tolerance of the owners of the land which it traverses, such use does not, of itself, | 

establish the formal assent required to prove a dedication and divest the title of such 

! 







owners. 
The Act 63 of 1868, entitled an act relating to public roads, is unconstitutional and void. 






PPEAL from the Twenty-second District Court, Parish of St. 
James. Cheevers, J. 
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* The opinion of the Court was delivered by 


Topp, J. The plaintiffs allege, in substance, that a certain road 
commonly called ‘ Manche,” running through their lands and those of 
defendants, is a public road, and that it had been opened and dedi- 
cated to public use for forty or fifty years. They further charge 
that, at a point where it traverses the defendant’s land the road had 
been rendered impassible by a hole; that defendant refused to fill up 
this hole or to permit others to do so, and threatened to build a fence 
across the road if any attempt was made to fill it. 
a3 They asked and ovtained an injunction, restraining the defendant 
mp from hindering them from repairing the road, and prayed that it be 
decreed to be a public road. 

. The defendant Falgoust answering, after the general issue, specially 

59 denied that the road where it crossed his land, was a public road, but 
averred that it was his own private property. 

There was judgment for defendant in terms corresponding with the 

allegations and prayer of his answer, and the plaintiffs have appealed. 





This road has been for years the fruitful source of strife and con- 
tention among the citizens of a locality in the parish of St. James, 
known as the Vacherie settlement. It seems to have engendered the 
bitterest animosities, and in a great measure destroyed the peace and 
quiet of a neighborhood noted hitherto for the thrift, industry and 
good order of its people. The dispute over the road has been attended 
by injunctions and counter injunctions, rules for contempt. prehi- 
bitions, etc., resorted to to sustain or favor the respective pretensions of 
the parties. Some of these proceedings have reached this Court on 

appeal, but a recapitulation of them would throw no light on the mer- 
its of this controversy which we have now to determine, and is, there- 
fore, unnecessary. 

The sole matter for our determination is, whether the road in ques- 
be ys tion is or not a public road. The trial of this issue oceupied in whole 
or in part several terms of the district court, and a host of witnesses 
on each side appeared, whose testimony alone fills up nearly one thou- 
sand pages of the transcript. We have faithfully perused and consie- 





; ered the whole of it, although much of it might have been dispensed 
with, since it had no material bearing on the gist of the controversy. 


From this mass of conflicting testimony and conflicting opinions, we 
gather these few salient facts: 

. That somewhere between 1830 and 1840, a settlement was commenced 

subsequently known as the “‘Vacherie” or Vacherie settlement, about 














declare that 1t is and always has been regarded as a public road. 
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four miles from the right bank of tne Mississippi river, in the rear of 
the plantations bordering on said river, and lying partly in the parish 
of St. James and partly in St. Jolin the Baptist. It was then all in the 
woods. Shortly after the first settlers came, they marked out and 
opened a neighborhood road across the lands of the settlement, which 
were then nearly through the woods, and thereby made an outlet or 
passage towards the plantations on the river. This was the beginning 
of the road now in dispute. Gradually as the lands were cleared by 
the different proprietors aud plantations established from time to time, 
through a series of many years, the inclosures were made with refer- 
ence to this road, the several land owners building their fences and 
constructing their ditches on each side of it, so as to leave the same 
open the usual width for travel and as a passage-way through the set- 


tlement to the road. 
Thus, in time, the entire road for a distance of one and a half miles 


was fenced in and became a lane, by which name it was chiefly desig- 
nated and is so mentioned in the pleadings and spoken of by the wit- 
nesses. This was its condition when this suit commenced. 

This lane extended from what was known as the old Vacherie road, 
laid out in 1849 and subsequently abolished, to the new Vacherie 
road, established in 1870, and both leading from the settlement to the 
Mississippi river. As the population increased and the community ad- 
vanced in prosperity, and their plantations were enlarged, the road 
became a great convenience and was the main thoroughfare for hauling 
off the products of the settlement, consisting chiefly of sugar cane and 
tobacco, to the river. The only interruption shown to this common use 
of the road oceurred in 1864, when one end of the road was inclosed 
by fences extended across it by a manager of one of the front planta- 
tions on the river, but which were removed shortly after the close of 
the war, and the road left free to the use of the public, as before, which 
continued up to the institution of these proceedings. 

During all this time, however, there seems to have been mo ordinance 
establishing or recognizing this road as a public road, and no hands as- 
signed or money applied by the police juries to the working or im- 
provement of it. There is also no mention of the road made in the 
titles to the Jand which it traverses; and from time to time sume of 
the owners of these lands, in conversations, have spoken of the road 
as their private property and indulged in threats of closing it. 

On the other hand, a large number of witnesses, and among them 
some of the proprietors of the land situated on the line of the road, 
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Under this state of facts, is the road in question to be viewed an@ 
held a public road? 

iv The plaintiffs’ counsel contends that the facts recited touching the 

r origin and establishment of the road, and the uninterrupted free use of 

be it by the public for so many years under the law, conclusively prove 

its dedication to the public and fixes its status as a public road. 





































‘ On the other hand, the counsel of the defendants hold that public 
ry roads must be established under the provisions of the Act of 1818, now 
comprising Art. 3368 et seq., Revised Statutes, that is, by the authority 
: of the State or of the police juries of the parishes, or by dedication to 
Xx public use by the owner or owners of the land which they traverse, 
the dediéation to be in writing or evidenced by a plan or plot. 
* There being no pretence that this road was laid out by any compe- 
a tent or legal authority, State or parochial, the question to be determined 
ae”, is whether it has become public by dedication to public use. 
ae The right of passage over land urban or rural, is, as termed by the 
om code, a discontinuous servitude. 
: rn Article 727 declares: “‘Servitudes are either continuous or discontin- 
; | nous. Continuous servitudes are those whose use is or may be contin- 
ual without the act of man. 
A Such are aqueducts, drain, views and the like. 
Discontinuous servitudes are such as need the act of man to be ex- 
. * ercised. 
:* Such are the rights of passage of drawing water, pasture and the 
a like.” 
Art. 776: “ * * * Discontinuous servitudes, whether apparent 
or not, can be established only by a title. 
S Immemorial possession itself is not sufficient to acquire them.” 
a) The above articles would seem to imply that a discontinuous servi- 
“ Ae. tude, such as the right of way or passage, must be acquired by some 
kind of a title or means independent of its exercise. That is, that the 
~s mere use of the passage by the public for however long a time, cannot 
oy supply a title or serve as the basis of prescription. The evident reason 
of this is that such use is precarious, not continual, but interrupted, 
constituting what is termed by the code a discontinuous servitude. 





One of the earliest cases directly on this point was that of Crossman 
vs. Vignaud, 14 L. 173, in which the court seems to have adopted this. 
: oS construction of the above articles. The subject of controversy in that. 

; ~ case was an open alley-way between two contiguous lots in the town 
of Natchitoches, nineteen feet in width and embracing a part of both 
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lots. This alley had been used by the public for thirty or forty years; 
buildings had been erected by the successive proprietors fronting on it. 
‘The owner of one of the lots was proceeding to close the alley, when 
he was enjoined therefrom by the owner of the other lot, on the ground 
‘that it was a street or highway dedicated to the public, citing in proof 
of such dedication the free and unrestricted use of it by the publie for 
so great a period of time, with the consent of the original and succes- 
sive owners of the property. There was judgment in the lower court 
for the plaintiff. 

In deciding the case this Court used the following language (quoting): 

“The plaintiffs contend for the affirmance ef this judgment on two 
grounds: first, that the alley, being left open to public use, is, by its des- 


tination, public; second, that the defendants, having acquiesced in the 


passage by the public, and suffered the plaintiffs to build thereon, with- 
out setting up their title, have lost their right, if any they ever had. 
We think neither of these positions tenable. 

“In support of the first they have referred us to the cases of the City 
of Cincinnati vs. White’s Lessee, 6 Peters 435; Mayor, ete., of New 
Orleans vs. the United States, 10 ibid. 712; and the opinion of Judge 
Martin in the case of De Armas vs. the City of New Orleans, 5 La. Re- 
ports 132. , 

“Had the plan of the town of Natchitoches (a portion of which is 
in evidence) exhibited this space as an open lane, or had the primordial 
titles so treated it, these cases would have applied; but it is admitted 
that the defendants have shown a good title to fourteen feet. The 
town surveyor deposes that no such space had been marked on the 
plan ; that, though all the other streets have been named, this has been 
nameless; and it is shown by the act or deed under which the plaintiff 
holds, that the boundary is the defendant’s line, thus including the re- 
maining five feet of the alley in his lot. 

“ These circumstances, so far from showing any destination to public use, 
leave on our minds the conviction that the property was private, and that 


this case does not fall within the rule invoked. 
* * * - * * * . * * 


“Tf he, or if the public, could acquire a right of passage thereon, it 
must be by some grant of the defendant—some forced expropriation 
made under legal formalities, and for a compensation fixed and paid, or 
by prescription. 

‘‘ Neither of the first are pretended, and we think, with the defend- 
ants’ counsel, the question is, have the plaintiffs (i. e., the public) made 
out a right of passage by prescription? The Louisiana code, Art. 723, 
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declares: ‘Interrupted servitudes are such as need the act of man to 
be exercised ; such are the rights of passage, of drawing water, pasture: 
and the like.’ Article 762 provides that ‘continuous non-apparent ser- 
vitudes and interrupted servitudes, whether apparent or not, can be 
established oniy by a title. ‘Immemorial possession itself is not 
sufficient to acquire them.’ ” 

In the case of Morgan vs. Lombard, 26 Ann. 462, the principle enun- 
ciated in this case was re-aflfirmed. 

We make the following extracts from the opinion in the last men- 
tioned case. ; 

“The plaintiff, alleging that the passage or alley running from the 
Bayou road to Columbus street is a public thing, enjoined the defendant 

' from fencing it or obstructing the use of it by the public. The defend 

ant claims that the preperty belongs to him.” 


a * * * * * . * ° * 


There is no evidence in this record of an intention of the owners of 
said land to dedicate it to the public use. The mere fact that for 
thirty or forty years the public was permitted to pass over this ground 
would not of itself constitute the place a locus publicus. See also 18 L. 
286; 19 L. 71; 3 Ann. 282. 

Whilst the decisions referred to above do not all support in so many 
words the contention of the defendants, that a dedication to the public 
of a passage can only be established by a written title or its equivalent, 
as a plot or plan, they all concur in this, that such dedication 
must be shown by evidence so conclusive as to exclude all idea of 
private ownership; and after a critical examination of all the decis- 
ions of our own courts on this subject, we have been unable to find one 
where a dedication of the kind has ever been recognized unless founded 
upon some written act or authorized plan. 

The two cases cited from the Louisiana reports by the plantiff’s 
counsel in support of his proposition that the long continued use of a 
road by the public, without objection from the owner of the land, af- 
fords of itself sufficient proof of dedication, being the cases of Pickett 
vs. Brown, 18 Ann. 560, and Shreveport vs. Walpole 22 Ann. 526, were 
cases where the dedication was shown by the plan of the city, and an 
act of partition among the original owners of the lots. 

The two decisions from which we quoted above show that such ded- 
ication cannot be inferred from mere user alone; and apart from such 

“user or beyond it we find no evidence that would conclusively establish. 
such dedication. 
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There are, however, a number of decisions from other States that 
evidently favor his pretensions, but we must be governed by our own 
laws and jurisprudence on the subject. 

It must be noted that when the road in controversy was first begun, 
the settlement was new; no public road had been opened by legal au- 
thority, and the necessities of the settlers demanded some passage to 
the river. It might be reasonably inferred that the act of the first 
settlers in allowing this passage over their lands was for their mutual 
convenience and accommodation, or an act of reciprocal neighborhood, 
to last only till the proper provision fora public road or Inghway could 
be made by the State or parochial authority. This was subsequently 
done by laying out a road known as the old Vacherie road, followed by 
the new Vacherie or section line road, as termed in the pleadings and 
evidence. A significant fact corroborative of this inference is to be 
found in the circumstance that in all the deeds and acts of sale, this 
road was treated as private property, there being therein no designa-° 
tion of it as a public road, and in fact, no mention of it at all. 

Again we see that a fence was built across the road and remained 
there for more than a year without complaint from any one, or charge 
that the fence was an obstruction to a public highway. There is also 
the further fact that the author of defendants’ title and the defendant 
himself and other land owners along the line of the road denied that 
it was a public road, and threatened from time to time to close it; and 
this was particularly the case after the police jury had established the 
section line road, which ran parallel to the road in controversy and 
only at a distance from it of about half a mile. Why was this new 
road established, leading in the same direction and toward the same 
objective point, if the lane, as it is called, was a public highway? 

All these considerations make us conclude under the facts and law 
discussed above, that the road in question was not a public road. 

The plaintiffs, however, further contend that it became a public road 
under the operation of the act 68 of the General Assembly passed in 
1868. 

The first section of that act reads: 

“That in all the parishes of this State in which public roads are con- 
trolled and regulated by police juries, that all roads which have been 
open and in common use twelve months previous to the passage of 
this act shall be and are hereby declared to be public roads, and shall 
not be closed, obstructed or changed without the consent of the con- 
tiguous property owners and the approval of the police jury.” 


. 
















































~ 509, it was held that this article—above quoted 
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If this act is a valid act, it would determine the controversy ; for it 
is unquestioned that the road in dispute had been open and in com- 
mon use more than twelve months before the passage of this act. It 
is, however, urged that this act is unconstitutional and void, because 


' violative of the Federal and of the State Constitutions, wherein they 


forbid the divestature of private property without due process of law 
and adequate compensation, and, also that article of the State Con- 
stitution of 1868, forbidding the passage of retroactive laws. 

We are satisfied, after due consideration, that the act is amenable to 
both the above objections. It does purport to take away by a simple 
legislative fiat private property—as this road, which up to the moment 
of the passage of the act belonged to the defendant—and without 
adequate or previous compensaticn or the slightest provision therefor. 
It is not susceptible of any other construction. 

Article 497 of the Civil Code declares “ that no one ean be deprived 
of his property, unless for some purpose of public utility, and on con- 
sideration of an equitable and previvus indemnity and in a manner 
previously prescribed by law.” 

In the case of the Police Jury of Jefferson vs. D’Hemecourt, 7 R. 
has a constitutional 





sanction and cannot be violated by parochial ordinances or even by 
State legislation. 

And in the case of Knox vs. Police Jury, 27 Ann. 204, it was de- 
clared that the payment of adequate compensation to the owner, was a 
condition precedent to the right of a parish or its authorities to ex- 
propriate land for a highway. 

The statute is also essentially retroactive in its character. Irrespect- 
ive and apart from the act, the failure of a land owner to close a road 
on his premises, from whatever cause, or his bare permission to keep 
itopen for a year, could not be regarded as calculated in the slightest, 
degree to affect or impair his ownership of the land traversed by the 
road, yet by this act, such previous or past omission and permission, 
without any legal significance of themselves, are given the potent 
effect of stripping him of his title to the land and giving it to the 
public. 

The enormity of such a proposition can be best illustrated by the 
circumstances or conditions existing at the date of the act in question. 
It is notorious that at that time in some portions of the State the dire 
effects of the then recent war were plainly visible in the general de- 
vastation and destruction where the armies had passed. Everywhere 
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were to be seen ruined estates, plantations laid waste, fences destroyed. 
In many instances the established roads were abandoned and shorter 

routes or cuts adapted by the traveling public over and across these 

abandoned plantations. The owners, perhaps, were absent, or if : 7 
present, were unable to rebuild their fences and powerless to prevent 
this informal making of new roads over their lands, yet notwithstand- “4 
ing they. were deprived of all title to the lands where this unlicensed ga 
use or trespass had continued for one year. 

We have had this case under advisement a long time to enable us to 
make a complete examination of the immense transcript and to give 
a thorough consideration of the legal questions involved in it of so 
much public interest, and the result of this investigation and of our - 
deliberations is the conclusion that the road in controversy is not a 
public road and that the case is with the defendants. 
Judgment affirmed. i 

















PocueE, J., recuses himself, having been consulted as counsel. 








On APPLICATION FOR REHEARING. 





BERMUDEZ, C.J. The appellants charge that the judgment here ren- 
dered is erroneous in four particulars which we will consider seriatim. 1 
; 
/ 







I. 





| 
It is not correct to say that, in the decision of this cause—in which 
public rights are involved—we have been governed by and have applied } 





laws relative to servitudes which regulate private individual rights. 

Neither is it correct to state that we have held that the rights in- 
voked for the public, to the use of the road or land in controversy, é | 
could be established only by written evidence, to the cxclusion of any | 
other proof. 

The rights set forth are made to rest on an averment of dedication to | | 
the public. In order to succeed, the plaintiffs should have proved the | 
alleged dedication by either the quality or quantity of evidence re- qf 
quired and adduced in such cases, which is either written proof, or 
when parol, of such significance and weight as to be equivalent to i 
|. documentary evidence. In this they haye signally failed. | 
We did not rule that in the absence of written evidence, no other | 
proof could be admitted. We said simply, that in those cases which 
we had examined and in which dedication had been claimed, the proof 
adduced was formal and direct, such as results from authentic acts or 
from plaus or plots, 
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The jurisprudence of this State is so firmly settled on the subject 
that it cannot be questioned. 

It is that to support the dedication of property to public use, it must 
affirmatively appear that the ground has been used with the assent of 
the owner for such public purposes, in such a manner as to exclude the 
idea of private ownership, and for such a length of time that the pub- 
lic accommodation and the rights of individuals would be seriously 
affected by the interruption of the use, or else it must appear unequi- 
vocally by some plan or writing that the owner has made a dedication 
—to violate which, would involve a breach of faith. 

No one is presumed to give away his property. The burden is on 
him who avers a divestiture of ownership to prove it clearly. 

It is true that we referred to the laws on the subject, of servitudes. 
For doing so we had good authority, as among those laws there exist 
provisions concerning public roads, which themselves are generally 
nothing but highways or passages on the lands of individuals, in favor 
of the public, either by virtue of some general law or of some private 
concession ;—the individuals retaining the ownership or fee according 
to circumstances. 

We showed that the plaintiff had no title to the road, as they had 


proved it to be neither a public nor a private road. This was. essential 


for a recovery. 
Il. 


It is not because numerous bills are found in a record, that the court 
is bound to consider each and every one of them. There.are instances 
in which bills are taken which are not entitled to notice, particularly 
in litigated cases in which much feeling is involved. 

In the present instance it is claimed that we did not pass upon the 
bills taken to the exclusion of evidence to prove dedication. 

The ground upon which the district judge declined to receive the 
evidence is, that it was «relevant. 

The fact is, that it was designed to prove acts and words which are 
abundantly established, though abundantly contradicted or overbal- 


anced. 
As we considered that the judge was right in not admitting the evi- 


dence, which, at best, would only be cumulative and unnecessarily so, 
that, even if the evidence had been received, the result would not. 
be different, we deemed it unnecessary to notice the bills. 
III. 
We thought that the section line road had been established by pub- 
lic authority and we inferred that it was a good reason to conclude 
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bject that the road now claimed to be a public road was not thus considered | 
by that authority. But, whether the section line road was thus created | 
must or not, is immaterial after all, for the reason that the plaintiffs had to 4 
nt of” make out their claim to the road as a public road, by sufficient legal | 
> the evidence, and that reliance on the creation of the section line road by oll 
pub- private authority, could not have proved a tittle to establish expropri- j 
usly ation by dedication or otherwise. We are still of that opinion. ee 
qui- IV. | 
tion It is true that Act 63 of 18638, which was pronounced unconstitu- 
tional, was not charged with being such by the pleadings. The plain- | 
| On tiffs it was, who advanced its existence and validity in argument, 1 
thinking it could assist them in the recovery. They invited an ex- H 
des, pression of opinion as to its binding force and effect on the defendants. 
xist It was thus made by the plaintiffs themselves an important factor in 
ally this controversy. The defendants joined issue and we deemed pvrefer- f 
vor able to acquiesce and set at rest the question of the validity of a law 
ate of such vital importance to the public. 
ling We have devoted again much attention to a re-examination of the 
merits of the case; we have considered every point made in the appli- - 
had cation for a rehearing, and, after due deliberation, could reach no con- 
tial clusion to alter our previous views. | 
Interest reipublice ut sit finis litium. * <a 
ual Rehearing refused. 
ces Pocuk, J., recused. 
rly 
No. 9663. 
he ADLER, GOLDMAN & Co. vs. BOARD OF ASSESSORS ET ALS. 
The constitutionality of a tax is in contestation when the law under which it is imposed ¥ 
he contravenes some constitutional provision, or wlten the property assessed aud sought toe ‘ 
be taxed is exempt by such provision. 
~~ The legality of a tax is contested when it is claimed there is no law authorizing it, or that 
the statute authorizing it is invalid, or that it has been imposed in violation of a valid 
il- law. , l 
’ Where the complaint is of the irregularity or want of form of the assessment or of its time- \ | 
‘l- liness, neither the constitutionuality nor legality of the tax is contested and the Supreme Be | 
0, P Court has not jurisdiction unless the amount involved confers it. 
ot PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. = i 
“I Farrar & Krutischnitt for Plaintiffs and Appellees. | 
| 
i 
. | 
| 
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The opinion of the Court was delivered by 

MANNING, J. The object of this suit is to annul the assessment 
against the plaintiffs made in 1884 of “‘money loaned on interest and 
in possession, all credits and bills receivable for money loaned or ad- 
vanced, and bonds of all kinds, judgments, suits, choses in action 
$5,000,” and an increase of that assessment to $30,000 made by the 
Council in October on the report of its committee of revision. 

The alleged vices of these assessments are uncertainty of descrip- 
tion of the property, seyeral kinds of property being lumped in one 
sum, where a specific assessment of each item should have been made, 
and the lateness of the increased assessment, the law requiring the 
rolls to be completed by October Ist., and want of notice of the in- 
tended increase. 

The sum involved is admittedly below our jurisdiction, but both 
parties insist that we have it because the constitutionality:or legality 
of the tax is involved. If this be so a vast field of jurisdiction is 
opened that will include all assessments that are irregular or vague or 
amenable to other objections. 

We have already defined what is meant by the constitutionality or 
legality of a tax being in contestation. 

The constitutionality of a tax is contested when it is claimed that 
the law under which it is imposed contravenes some constitutional 
provision, or when the property assessed and sought to be taxed is ex- 
empt by such provision. 

The legality of a tax is contested when it is claimed there is no law 
authorizing it, or that the statute authorizing it is invalid, or that it 
has been imposed in violation of a valid law. Gillis vs. Clayton, 33 
Ann, 285. 

The dispute in the present case is not embraced by cither of these 
clauses. It is that the assessment is not in proper form, not that there 
is no assessment as in McGuire vs. Vogh, 36 Ann. 812, and that it was 
made or increased too late and no notice thereof given. The contest 
is therefore over the regularity and time of the assessment, and it is 
fortunate that we have not jurisdiction of such questions, for to enter- 
tain them would convert this court into a Board of revision of assess- 
ments, and absorb that time which we should give to weightier mat- 
ters of the law. 

We must therefore dismiss the appeal ex proprio motu for want of 
jurisdiction and 


It is so ordered. 
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Scixas vs. Brugier. 
No. 9364. 
J. M. Serxas, Synpic, Etc. vs. Mrs. R. BRUGIER. 





Where an agent, entrusted with bonds belonging to his principal, used them without the 
owner's authority and substituted in their place other securities, and the owner, when 
hearing of the transaction, ratified it, held that the syndic of the agent who had become 
insolvent could not complain of the transaction or recover the substituted securities. 

A fair exchange of values may be made at any time withous breach of any prohibition of 
the insolvent laws. 

The ratification, though made after failure and within three months preceding the sur- 
render, retroacted in its effect so asto make the transaction valid ab initio; and, inas 
much as the exchange would bave been lawful if it had been made at the date of the 
ratification, no rights of creditors had intervened authorizing them to object to its retro- 
active effect. 

Even independent of the effect of ratification, the rights of the holder to retain the substi- 
tuted securities, would be maintained under the doctrine that when the agent, holding 
for safe keeping the property of his principal, converts it into different property by ex- 
change or otherwise, the latter, remaining capable of identification, will be subject to 


the rights of the original owner. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Bayne & Denégre for Plaintiff and Appellee. 


Alfred Grima for Defendant and Appellant: 

Antoine and Emile L. Carriére, having under their administration as agents of the de- 
feydant, Mrs. Brugier, various bonds belonging to her, used the same in the interest of 
the firm of A. Carriére & Sons, composed of themselves and another partner, and sub- 
stituted therefor values represented by several notes which are in the possession of Mrs. 
Brugier, and inferior in value to her said bonds. The firm of A. Oarriére & Sons, having 
made a cession of their property to their creditors subsequently to the said transactions, 
their syndic now sues Mrs. Brugier forthe réturn of the said notes to the said insolvents’ 
estate, as having been transferred by fraudulent preference to her. 

This is neither a case of pledge nor of preference of any kind, or of borrowing. It was a 
conversion to their use by agents, of property of their principal, without the latter's 
authority, and their substituting property as the investment of the property converted ; 
the substituted notes are accepted by the principal, and their transfer to her was neither 
fraudulent nor injurious to the rights ot the creditors of A. Carriére & Sons. 96 U.S. 
337, Cook vs. Tullis. 

A. Carriére & Sons enjoyed the highest credit and standing until the very day of their 
suspension, 10th June, 1884, up to which date neither Mrs. Brugier nor any one knew, 
suspected or had any reason of suspecting their insolvency ; and no transaction made in 
good faith with them could be attacked on the pretence of a state of insolvency existing 
at the time when it could net be even surmised. The naked fact of the insolvency- of 
a debtor at the time of entering into a contract with a third party, is not a cause for its 
revocation ; knowledge of the said insolvency at the time must be brought home to the 
party contracting with the insolvent. R. C. C.,.1984; 4 Rob. 408 and 438; 24 Ann. 158; 
34 Ann. &8&3,; 125 Mass. 249; 74 Ill. 242; 97 U.S. 80. 

‘In order to constitute a fraud, two conditions are legally necessary: there must be 
the intention of defrauding, conseilium fraudis, and the event or the effective and actual 
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loss sustained by the creditors, eventus damni; if one of these requisites does not eaist, 
there is no fraud.”’ 18 La. 388, Montilly vs, His Creditors; Rev. C. C. 1970, 1978, 1981, 
1984, 1986; also 2 Rob. 92; 16 Ann. 402; 21 Anr. 668; 31 Ann 197; 35 Ann. 385; 2 Dem- 
olombe (Contrats) §§ 175, 176, 185, 190, 193, 196, 203, 225; 4 Marcadé, p. 402; 16 Laurent, 
§§ 434, 435, 440 to 444, 446 to 449; 4 Bedaride (Fraude), p. 34, § 1432. 

To constitute legal fraud in case of a preference given by an insolvent to 
over another, so as to eftect the preferred creditor, it must appear that the creditor, as 
well as the debtor, was not in good faith, that he knew of the insolvency of the debtor, 
and contemplated the securing to himself of an advantage over the other creditors. 3 
Ann. 248, Gillespie vs. Cammack. 36 La. 370; 31 Ann 19€; 61 New York, 626; 37 Ilin- 
ois, 342; 63 Id. 486. 

If a contract be onerous, and made in fraud on the part of the debter, but in good faith 
on the part of the person with whom he contracted, it cannot be annulled by creditors, 
unless the value of the property transferred exceed by one-fifth the consideration given 
for it ; and if in such case the contract should be annulled, the consideration given must 
tev. C. C., 1981; 2 Demolombe (Contrats), p. 193, § 196; 4 


one creditor 


be returned with interest. 
Mareadé (Art. 1167), p. 405, Sect. IV., parag. 499; 16 Laurent, page 509, § 443. 

An exchange of valid securities, even when the creditor and debtor knew of the latter's 
insolvency, cannot be impeached by the other creditors as a fraudulent preference, no 


injury being thereby caused to them. 91 U.S. Rep. 114, Sawyer vs. Turpin; 18 Wall 


332, Cook va. Tullis. 
The using of the defendant's bonds was made subject to a sine qua non condition and 
obligation, contracted as far bac’x as January, 1884, that securities of like value were to 


be simultaneously substituted therefor. Even had the transfer attached been made, as 


contended by plaintiff, within three months preceding the failure, and cesio bonorum of 
A, Carriére & Sons, it should be tested by the date of the agreement. Equity considers a8 
done that which ought to have been done, and that which was promised to be done. 
Wherefore the said transfer cannot be viewed as a preference given within three months, 
as aforestated. Rev. Stat. La. 1808; 2 New Series. 588 Wyer's Syndic vs. Sweet and al. 
17 Fed. Rep., 705; 1 Story’s Eq. Jur., 60; 2 Ib. 1212 and 1213. 

A. Carriére & Sons could not have set up the want of timely compliance with their 


agreement to substitute value in place of the bonds taken; their syndic cannot plead 
the same against the defendant, who acted in good faith and gave just consideration for 
the notes held by her. 95 U.S. ‘Rep., 766, Yeatman vs. Savings Institution; 2 Story’s 


“Cire. Rep., Mitchell vs. Winslows; 18 Wall. 332, Cook vs. Tullis. 


Thos. J. Semmes on the same side. 


The opinion of the Court was delivered by 
FENNER, J. A. Carriére & Sons was a commercial firm of this city, 
engaged in the banking and commission “business, and composed of 
Antoine Carriére, Emile Carriére and Chas. J. Carriére. 

This firm failed in June, 1884, and on the 18th of July, 1884, took the 
-benefit of the insolvent laws of this State and made a cession of its 
property to its creditors; and the plaintiff in this suit is duly ap- 
pointed and qualified syndic. 

Antoine Carriére and Emile Carriére jointly and severally were the 
agents, general and special, of Mrs. Romain Brugier, the defendant 
-herein, under power of attorney, exceedingly broad in its terms, grant- 
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ing to “ them and to each of them separately,” “full power and au- 
thority, in her name and behalf, to conduct, manage, transact and 
administer all and singular her affairs, business, properties and ccen- 


cerns in this city and State, of whatsoever nature or kind, without 
exception or reservation whatsoever.” The mandate proceeded to 


confer upon the agents a multitude of special powers, embracing those 
to collect all dues; to deposit and check out her funds; to sell all 
shares of stock in corporations; to vote in all meetings of stock-hold- 
ers; to lease property, collect rents and contract for repairs; to repre- 
sent her in judicial proceedings; to transact and compromise, etc. 
Amongst other special powers was that “to purchase real estate, 


mortgage notes, or any other securities or property, as the said consti- 


tuents or either of then: may think proper, for such price and on such 
terms and conditions as they shall think fit.” 

No express power was granted, however, to sell, exchange or pledge 
such securities when bought. 

The affairs of Mrs. Brugier were important; the powers conferred 
were extensive; and in their execution, the agents seem to have been 
left entirely uncontrolled by any interference or supervision of Mrs. 
Brugier, who, from first to last, seems to have reposed unlimited con- 
fidence in her agents, and to have considered them as solvent as the 
Bank of England. 

In*fact, however, the firm of Carriére & Sons was seriously embar- 
rassed, though their credit retained the highest character in commer- 
cial cireles down to the very day of the failure. 

Besides being a cieditor for a very large amount, Mrs. Brugier had 
in the hands of her agents valvable securities, including $17,000 in city 
certificate bonds, $14,500 in levee steam cotton-press bonds, and $2000 
in water-work’ bonds. 

These securities seem ordinarily to have been kept by her agents 
in a bank-box bearing her name, of which they had the key and full 
control. . 

In January, 1884, the firm of Carriére & Sons having urgent need of 
banking accommodations, which, in the then stringent monetary con- 
ditions, were more easily obtainable upon securities like those of Mrs. 
Brugier than upon the ordinary bills receivable in the firm’s portfolio, 
a conference was held between the two agents, Antoine and Emile 
Carriére, at which it was determined that they would withdraw 
Mrs. Brugier’s securities and use them for the purposes of the firm, re- 
placing them, however, at the same time by bills receivable of equiva- 
lent value belonging to the firm. 
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Accordingly, her securities, all negotiable and running to maturity, 
were withdrawn and pledged to about their value; while, at or near 
the same time, bills receivable of equivalent value were set aside to 
Mrs. Brugier. The latter were not placed in Mrs. Brugier’s bank-box, 
but they were placed in an envelope, not bearing her name, but super- 
scribed: ‘Pour remplacer: $17,000 City Certificate bonds; $14,500 
Levee Steam Cotton Press bonds; $2,000 Water-works bonds.” 

This envelope was not placed in the port-folio of the firm, but was 
__ kept in the private port-folio of Emile Carriére. 

This first exchange of securities was followed by others. When the 
bills receivable in the envelope would mature or other occasion for 
their use by the firm would arise, Emile Carriere would withdraw and 
use them for the firm, replacing them, however, by others of equal 
value. 

No entry of these transactions was made upon the books until May 
12, 1884, when, having made a fruitless effort to resume possession 
of the misappropriated bonds, the following entries were made upon 
the cash-book of the firm: On the debit side: ‘ Billets & recevoir 
passés 4 Mme. Vve. R. Brugier,” describing them ; on the credit side, 
the bonds described, ‘‘ Achetés de Mme. Brugier.” On the same day, 
the envelope containing the bills referred to was placed in Mrs. Bru- 
gier’s bank-box, where they remained untouched until the 10th day of 
June, when, for the first time, she was informed of what had been 
done, and the bank-box with the substituted securities were delivered 
to and accepted by her in lieu of her alienated bonds. 

These are the substantial facts as developed by the testimony of 
Emile Carriére, supported by the production of the endorsed envelope, 
the entry on the books of May 12, and the testimony of Mrs. Brugier 
as to the delivery to her. 

His testimony, owing to the death of Antoine Carriere, is the sole ev- 
de nce touching the facts prior to May 12. Though assailed in argu- 
ment as improbable and untrustworthy, the improbability is not. 
apparent and its trustwortliiness is not impeached by any evidence, 
direct or circumstantial. We must act upon It, or upon no evidence. 
Mrs. Brugier is defendant in this suit and possesses these securities as. 
owner. We cannot be expected to divest her title and possession, un- 
less they are conclusively overthrown by her adversary, who carries 

e burden of proof. 

The present action is brought by the syndic against Mrs. Brugier to. 
annul and avoid the transfer and to recover the securities or their 
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value. The basis of the action is found in the allegations that the , 
transfer was made on May 12, 1884, within three months next preceding 
the failure, in order to give an unjust preference to Mrs. Brugier as a 
creditor and without any consideration delivered by her at the time— 
all claimed to be void under Section 1808 of the Revised Statutes. 

The theory of the plaintiff is to isolate the conversion of Mrs. Bru- 
gier’s bonds from the concurrent replacement of them by other securi- 
ties; to treat said conversion as merely making Mrs. Brugier a cred- 
jtor for their value; and to have the transaction of May 12, 1884, 
considered as a prohibited transfer made, in tiempo inhabil, without 
present consideration, to a mere creditor for the purpose of giving an 
unjust preference. 

We cannot accept this theory. 

Its effect would be to suppress essential parts of an unique transac- 
tion and to extend the wrong done to Mrs. Brugier beyond the limita- 
tions imposed on it by the wrong-doers themselves. Fortunately for 
her, her agents did not commit the flagrant crime of embezzling and 
making way with her bonds without consideration. Their offense 
consisted in exchanging her bonds for other securities belonging to 
their firm. She might unquestionably have authorized her agents to 
make such an exchange even with their own firm, and, done under 
such authority, its validity would have been unquestionable. Executed 
without authority, the exchange was not binding on her. When in- 
formed of it, she might have repudiated it, and might have held her 
agents bound as debtors for the value of her converted bonds. But 
she possessed the undoubted right‘of ratifying the exchange and of 
thus imparting to it retroactive validity ab initio, unless prior to the 
the ratification, rights of third persons had intervened, which the rati 
fication could not be permitted to defeat. 


It is claimed that the ratification having taken place only after the 
failure and within three months preceding insolvency, the rights of 
the creditors of Carriére & Sons under our insolvent laws had inter- 
vened and operated as a bar to the ratification. 


This claim may be disposed of in the language of the Supreme 
Court of the United States in a case strikingly similar, arising under 
the bankrupt law. There an agent entrusted with the custody of 
bonds belonging to his principal, had, without authority, substituted 
for them bills receivable belonging to himself, and had used the bonds. 
Subsequently, he made a new substitution of a note and mortgage for 
the bills originally substituted. After his failure, and within less than 
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»a month of his bankruptcy, he informed the principal of his dealings, 
and delivered to him the note and mortgage, which the latter accepted. 
The assignee in bankruptcy brought against the principal an action 
precisely similar to this. 

It is rare to find two cases running so exactly ‘‘on all fours.” 

In discussing the effect of the ratification the court said: ‘ The 
question in this case is, whether any rights of third parties did thus 
intervene between the substitution made by Homans and ratification 
by Tullis, which defeated the retroactive efficacy of the ratification. 
And the test is, could the parties have made the transaction at the 
time of the ratification, without contravening tle provisions of the 
Bankrupt Act?” The court held they could ; that the dealing was an 
exchange of securities and not a tiansaction with a creditor, and, 
therefore, not subject to the prohibition against unjust preferences in 
favor of acreditor; that it was a fair exchange of values which could 
be made at any time prior to actual surrender in bankruptcy; that, if 
it had been made at the date of the ratification, it would have been 
obnoxious to no complaint; and, therefore, there was no obstacle to 
the retroactive effect of the ratification. The court concluded on this 
point by saying: “‘the position of counsel that the ratification, if sus- 
tained, only extended to the conversion of the bonds, and that all else 
consisted of dealings by Homans with his own property,” (precisely the 
contention here) “is not tenable. The answer to it is that the ratifi- 
cation was of the whole transaction taken together; that of the ap- 
propriation of the bonds upon substituting an equivalent.in value for 
them, not of a part without the rest, not of the appropriation without 


the substitution.” 
But, independently of the question of ratification, the court held 


the transfer unassailable under the well-settled principle “that where 
property held upon any trust to keep, or use, or invest in a particular 
way, is misapplied by the trustee and converted into different prop- 
erty or is sold and the proceeds are thus invested, the property 
may be followed wherever it can be traced through its transform- 
ations, and will be subject, when found in its new form, to the 
rights of the original owner or cestui que trust.” And it held that the 
conversion of the bonds was a conversion of them into the substituted 
securities which took their place and were subject to the claim of the 
original owner. Cook vs. Tullis, 18 Wall. 332. 

The law is said to be a“science of distinctions;” and it is the 
highest test of judicial acumen in the application of authorities to ob- 
serve and enforce such distinctions. 
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We have exercised our whole powers of discrimination without 
being able to discover any substantial distinction between the case in 
hand and that of Cook vs. Tullis. 

On the other hand, the case of Casey vs. Cavaroc, 6 Otto, 467, relied 
on by plaintiff’s counsel, is obviously distinguishable. That was a 
ease where the claimant of the securities was a simple creditor, as to 
whom the court said, “it must not be overlooked that the credit Mo- 
bilier has no other claim to the securities in question but that of 
pledge. A pledge and possession which is its essential ingredient, 
must be made out, or their privilege fails. * * Without the privi- 
lege or right of preference, the credit Mobilier has no claim to hold 
the securities in question as against the other creditors.” Holding 
that the pledge was invalid for want of the requisite transfer of pos- 
session, the court maintained the demand of the receiver. 

Far from overruling the case of Cook vs. Tullis, the court referred 
to it with others, but said, “‘these were all cases in which the creditor 
claiming adversely to the assignee, had a, clear legal or equitable title 
to the property claimed. None of them stood, as the present case 
does, upon the claim of a privilege expressly denied by law.” 

So, in the instant case, Mrs. Brugier sets up no right as pledgee or 
as creditor, but solely as owner. 

There was never any claim or pretense of a pledge. The transaction 
was, in shape and in fact, an exchange of securities; one which, if the 
agent had been authorized, would have operated an instant transfer of 
title; which, done without such authorization, was subject to the 
principal’s option of ratification; one which she did ratify; which 
would have been valid, if made at the date of ratification, and 
which, therefore, by the retroactive effect of the ratification, acquired 

validity ab initio, and must now be maintained. 

We have not found it necessary to advert to the successive substi- 
tutions of new securities. The same feature was presented in Cook 
vs. Tullis. Evidently each stood upon the same basis with the ori- 
ginal substitution and is governed by the same considerations. Nor is 
the case affected by the fact that some of them were made within the 
three months preceding the failure. Such exchanges, as we have seen, 
being of fair equivalents, fell within no prohibition of the insolvent 
laws. And it is admitted that the securities received by Mrs. Brugier 
were of less value than her bonds. 

Such is the clear solution of the questions of law arising on the facts 
as evolved from the testimony of Emile Carriére. But, suppose we 
were to eliminate all the facts prior to the transaction of May 12, 1884, 
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when, though dtsguised in the form a double sale, a real exchange was 
undoubtedly effected, At that date, Mrs. Brugier’s bonds stood 
pledged by her agents for their own debt without her authority. 

That pledge, though subjecting them to the privilege of the pledgees, 
did not divest her ownership of the bonds. They were still her bonds. 
On that day, her agents made the final exchange of her bonds for the 
securities subsequently delivered to her. What prevented such an 
exchange? It was a fair exchange of values. If she had been a party 
to the transaction, would it not have been valid? Would the fact that 
her agents had unlawfully pledged her bonds for their own debt, have 
operated as an obstacle to such exchange? Would it not have been 
their right and duty to liberate her bonds, by paying the debt for 
which they were pledged, or, if the pledgees would consent, by sub- 
stituting in their place securities belonging to themselves? Or, might 
they not have sold the securities and recovered her bonds by paying 
the pledged debt with the proceeds. 

The answers to these questions seem sufficiently simple. And, if 
Mrs. Brugier chose to accept the securities directly in exchange for 
her bonds, we see nothing in the insolvent or any other law to prevent 
it. Her subsequent ratification, as we have seen, imparted to the 
transaction’ the same validity as if she had been originally a party to 
it, and we see no ground on which her title can be successfully im- 


peached. 
The unlawful pledging of her bonds did not change her position 


from that of owner to mere creditor. The relation of debtor and 
creditor would not have arisen until the agent had made default in 
the return of her property ‘on demand. In this case it never arose, 
because, on demand, she was notified of and ratified the exchange 
which had been made, and accepted the substituted securities. Under 
no view can the transaction be treated as a dealing with a creditor or 
giving an unjust preference as such. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is now de- 
creed that there be judgment for defendant, rejecting plaintiff's 
demand at his cost in both courts. 

Rehearing refused. 

BERMUDEZ, C. J. and Pocnk, J. dissent. 





DISSENTING OPINION. 
BERMUDEZ, C.J. I think the evidence shows that an unjust prefer- 
ence was given to the defendant within the three months preceding 
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the failure, and that the transaction should be declared to be a nullity, 
it being nothing but a dation en paiement by the insolvents to the de- 
fendant, to extinguish their indebtedness to her, arising from their 
diversion of her securities and their liability for their value. The 
transaction is not shown to have taken place simultaneously, as is 
claimed by the defendant. From the evidence, I think the insolvents 
first appropriated to themselves, without any understanding or agree- 
ment, the securities of the defendant and long after strove to replace 
them by other securities of their own. 

The possession of these securities by the defendant might have 
mnilitated strongly in her favor, had she not herself brought forward 
evidence which, however weak in itself, has nevertheless proved de- 
structive of any presumption of rightful ownership in her. 

The object of the law, as found in the R. S., is double: first, to de- 
prive the insolvent of the benefit of the insolvent laws, and second, to 
annul all acts of the debtor done within the three months pr-ceding his 
insolvency, in consequence of which, a creditor for an antecedent debt 
is placed in a better condition, injurious to the other creditors, to which, 
otherwise, he would not be entitled. The fact of the gratuitous and 
injurious bettering of his condition to the detriment of other creditors 
is what the law frowns upon and proposes to undo. 

In such cases the intention of the parties is immaterial. It is indif- 
ferent whether they or either proposed or designed to do a fraudulent 
act. The fraud need not be actual. It is sufficient if it be constructive, 
that is, if it exist in contemplatfon of law. 

The ruling invoked in 18 Wall 337 was not made in a parallel case. 
The facts there were not what they are here, and the bankrupt law 
considered is not analogous to the provision herein invoked by plain- 
tiff on behalf of the creditors of the insolvents, 

It is difficult, not to say impossible, to discern what difference exists 
in principle between this case and that of Black vs. Richardson, re- 
cently decided, in which this Court distinctly held that the clear ob- 
ject of the law in such instances is to secure a perfect equality among 
the creditors of an insolvent whose property is the common pledge of 


all his creditors. 
I think the judgment appealed from should be affirmed. 





Pocnuek, J. I cannot concur in the conclusions reached by the major- 


ity of the Court in this case. 
The suit brought by the syndic is not the revocatory action for the 
purpose of cancelling an undue preference, as contended for by defend- 
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ant’s counsel. It is simply the action provided for by Section 1808 of 
the Revised Statutes of 1870. 

The elements of proof necessary to plaintiff’s recovery are therefore, 
that Mrs. Brugier was a creditor of the firm of A. Carriére & Sons, 
and that they transferred to her the securities in suit, for the purpose 
of securing her in preference over their other creditors within three 
months next preceding their failure. 

If it caa be proved that the relations between Mrs. Brugier and the 
insolvent firm, resulting from their use of her bonds, were those of 
creditor and debtor, the second point of inquiry is stripped of all the | 
difficulty, because the transfer as shown by the books of the firm was 
made on the 12th of May, 1884, and the firm’s insolvency was an- 
nounced to the world on the 10th of June following. 

The theory that the transaction by which the Carriéres took posses- 
sion of Mrs. Brugier’s bonds and pledged them to secure loans of 
money in January, 1884, was an exchange, is not supported by the pre- 
ponderance of the evidence in the record. 

It is true that, in his testimony in this case, E. L. Carriére, who was 
the real head and manager of the firm, states that such was the nature 
of the transaction; and that.on the day that he appropriated her 
bonds, he set apart for her in an envelope an equivalent amount of se- 
curities. But his statements are not borne out by undisputed, facts 
evolved out of his own conduct, subsequent to the pretended exchange, 
and they are flatly contradicted by some of his own statements. He 
admits that whenever any of the paper which, under his theory had 
become the property of Mrs. Brugier by exchange, reached maturity, 
it was taken out of the envelops, collected, and that the proceeds were 
placed to the credit of the firm, and not to that of Mrs. Brugier, who 
was avowedly kept in perfect ignorance of all these manipulations by 


her agents. 
A safer mode of testing the conduct of E. L. Carriére, and of ascer- 


taining the true intent and meaning of the transactions which he con- 
ducted under his double-headed capacity of principal in the firm of 
A. Carriére & Sons and of agent of Mrs. Brugier, is to be found in the 
examination of his acts and words previous to the failure, than by con- 
sidering his testimony in this case. 

In the firsc place the absence of an entry in the books touching the 
alleged exchange of securities amounting to so large a sum, the absence: 
of any entry to show the source of collections realized from notes which 
were ostensibly her property, is more eloquent than words to describe: 
the real nature of the transaction. 
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But the meaning of that silence is more than illustrated by Mr. Car- 
riére himself by the answer which he gave on cross-examination to. 
inquiries by counsel as to the reasons for making the entry of the pre- 
tended exchange on the 12th of May, 1884, and not before. 


He answered thus: 
‘¢ Because my father told me on that day that he wanted the thing to 


be settled. We were always expecting to get back those bonds, but 
Mr. Hardie told me he did not want to exchange the bonds. We 
waited to the expiration of the maturity of the loans. My father said, 
‘Enter a sufficient amount of notes to Mrs. Brugier’s credit in place of 


those bonds.’ ” 
If the exchange had been consummated in January, why should the 


father insist in May following that the thing should be settled; and if 
Mrs. Brugier was not a creditor, why give an order to enter notes suffi- 
cient in amount to her credit on account of those bonds? 

But the words spoken out of court by E. L. Carriére are yet more 
significant, and shed greater light on the whole subject. 

In a conversation with M. C. Randall, the expert appointed by the 
court to examine the books of the defunct partnership, he became very 
confiding and thoroughly communicative on the subject, and he spoke 
as follows: ‘‘ He made those entries for the purpose of doing what he 
considered an honorable act; that if he had not done it he would have 
thrown himself in the Mississippi river; that he had used the property 
of Mrs. Brugier which had been placed in his hands as a trust and as 
a matter of honor he had made this entry.” And further: 

‘‘ And he gave her those notes for the purpose of settling for those 
bonds. He stated that he owed her a great deal more. But this was 
a trust fund, and he had done this as a gentleman in order to secure 


her.” 
And thus from the lips of the prime mover in the res geste flow the 


very words which afford an absolute solution of the problem. 

He had used the property of Mrs. Brugier, and he transferred the 
notes to her in order to secure her. Does this language sound like an 
exchange made simultaneously with appropriation of her bonds? 

The true version of the case, which is actually demonstrated by the 
record, is that the Carrieres, being in a great stress for money, simply 
used the property of their principal in order to raise the funds neces- 
sary to bridge over some alarming difficulty, so as to obtain a short 
breathing spell. They had no definite or settled programme for a fu- 
ture settlement with Mrs. Brugier. It was the struggle of a “drowning 
horse catching at a straw.” 
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They knew that their concern was rotten to the core. The appear- 
ance of the firm’s standing to the outer world had to be kept up. 
Some eyes blinded with confidence in the house’s inexhaustible re- 
sources, were about to be opened, and they had to be closed. Like 
consumptive patients, they hoped against hope, and continued their 
battle against civil death. But time was about to tell the story in 
May, and the day of settlement with Mrs. Brugier in the near future 
loomed up to their vision like an ugly phantom. And then, and then 
only, losing all hope of ever regaining possession of her bonds, they 
perfected their “honorable” settlements with her. 

They were her debtors; they secured her within the prohibited time ; 
the law says that the deed is null, but the majority of the Court thinks 
otherwise as to the effect of the evidence. 

I therefore respectfully dissent; and I think that the judgment of 
the district court should be affirmed. 








No. 9340. 
JAMES SWEENEY vs. HENRY OTI!s. 

Wharfage dues are not taxes or duty of tonnage, or regulations of commerce, or obnoxious 
to the Constitution of the United States, but are lawful charges for conveniences far- 
nished to commerce. 

Neither are they a tax, toll, or impost, within the meaning of the State Constitution. 


The Supreme Conrt has no jurisdiction over a cause, in which such dues are claimed, for 
an amount below that fixed as the inferior limit of its jurisdiction. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





Chas. S. Rice for Plaintiff and Appellee. 
W. 8S. Benedict for Defendant and Appellant. 





The opinion of the Court was delivered by 

BermupgEz, C.J. The defendant appeals from a judgment con- 
demning him to pay to plaintiff $256.11 for landing and levee dues. 

Among the defenses raised, the defendant has set up one which is 
designed to provoke a judgment on the merits, if we have jurisdiction 
of the case and without which he could not be heard here. 

He claims that the charges sued for are in effect a tax, or duty of 
tonnage, or a regulation of commerce, forbidden by and in conflict 
with the Constitution of the United States and, therefore, null and void. 
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Article 81 of the Constitution of this State, vests this Court with 
jurisdiction over cases in which the constitutionality or legality of 
any tax, toll, or impost whatever, imposed by a municipal corporation, 
shall be in contestation, whatever may be the amount thereof and 
authorizes this Court to pass on both the law and the facts, in such cases. 

The plaintiff claims to,be entitled to the dues, as transferee of the 
rights of a lessee of the city of New Orleans who, under an adjudica- 
tion and a contract, had acquired the lease of the landings on the 
river in the sixth and seventh districts, and collect such dues under a 
city ordinance. 

The dues claimed cannot be considered in the light of a tax, duty of 
tonnage, or a regulation of commerce, or even as a tax, toll or impost, 
imposed by a municipal corporation, as claimed by the defendant. 
His viewing them as such, does not make them to be such. It is only 
if such charges or dues could be treated as a tax, duty of tonnage, or 
a regulation of commerce, or as such tax, toll or impost, as urged by 
the defense, that this Court could have jurisdiction over the cause. 

In the case of the Transportation Co. vs. Parkesburg, 107, U.S. 8. 
C. 695, 698, the court said : 

“When the Constitution declares that ‘no State shall, without the 
consent of Congress, lay any duty of tonnage;’ and when Congress, 
in Sec. 4220 of the Revised Statutes, declares that ‘no vessel belonging 
to any citizen of the United States, ‘trading from one port of the 
United States to another part ‘of the United States ° * shall 
be subject to any ‘tonnage, tax or duty, if such vessel be licensed, 
registered or ‘enrolled—they mean by the phrases ‘duty of tonnage’ 
and ‘tonnage, tax or duty,’ a charge, tax or duty on a vessel for the 
privilege of entering a port. ° ° It has nothing to do wlth 
wharfage, which is a charge against a vessel for using, or lying at a 
wharf or landing. The one is imposed by the government, the other 
by the owner of the wharf or landing.” 

(Page 695.) ‘It is conceded by the bill that the wharf for the use 
of which the charges are made, though public in the sense of being 
open to the use of the public, belongs to the city of Parkesburg; that 
it was built and is maintained by the city as its property; and the 
ordinance on its face shows that the charges imposed for landing at or 
using it are imposed as and for wharfage and nothing else. It may be 
extortionate in amount, but it is wharfage. The allegations of the 
bill that it is not real wharfage, but a duty of tonnage, in the name 
and under the pretext of wharfage, cannot be received against the 
terms of ordinance itself.” 
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In the case of Police Jury of Plaquemines parish vs. Mitchell, No. 
9259, decided here, in January last, this Court held: that the claim of 
a parish against a riparian owner for costs in making and repairing 
the public levee and the public roads on the owner’s property, is not a 
tax, toll, or impost, within the purview of the Constitution and, as 
the amount of the claim was below the inferior limit of an appellate 
jurisdiction, we dismissed the appeal. 

In the present instance, relying on the ruling in 107, U. S. S. C. 695, 
and on other precedents which it is unnecessary to enumerate, we 
conclude that, as the claim is for wharfage dues, which are not taxes. 
of tonnage, or regulations of commerce, or obnoxious either to the 
Federal or State Constitution; but are lawful charges, for conveniences 
furnished to commerce and as the amount claimed does not exceed 
$2000, this Court has no jurisdiction over it. 

We will take occasion to observe that neither, at the institution of 
this suit, in December, 1882, nor at the determination thereof in De- 
cember, 1884, had this Court any jurisdiction over it and that it cannot 
now consider it. 

It is, therefore, ordered and decreed that the appeal herein be dis- 
missed with costs. 








No. 9444. 


LICHTENSTEIN Bros. & Co. vs. GILLETT BROTHERS. 


In a proceeding where a non-resident creditor has attached in Louisfana property of a non- 
resident debtor fraudulently brought in this State, the rights thus acquired cannot be 
defeated by a receiver appointed under a creditor's bill, by a court of another State, by 
means of an intervention in which he claims the property as receiver for the purpose of 
bringing the same within the jurisdiction of the court wherein he holds his appoint- 
ment. 

The general rule is that such a receiver is the mere creature of the court appointing him, 
and his powers cannot be exercised beyond the confines of that State. 

For the purpose of claiming the protection of our courts, no discrimination can be made 
between residents or citizens of this State and citizens of another State. It suffices 
that the seizing creditor whose rights are assailed by a foreign receiver, be not a resi- 
dent or citizen of the State whence the latter derives his powers. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


T. J. Semmes & Payne for Plaintiffs and Appellees. 


Gibson, Hall & Montgomery and B. Titche for Defendants and Appel-- 
lants. 
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The opinion of the Court was delivered by 

Pocut, J. The record shows the following facts as bearing on this . 
controversy : 

The defendants, who were domiciled in Atlanta, Georgia, fraudu- 
lently shipped large amounts of goods to this city and to other points, 
for the purpose of defrauding their creditors. 

Plaintifis, who are residents of New York, and creditors of the de- 
fendants, issued attachments against such portions of the goods as were 
discovered in this city. Other attachments were taken by other cred- 
itors, residents of other States. 

Several parties, claiming ownership or privileges in and on the goods, 
intervened in this suit, but final disposition having been made of their 
interventions, and none of the parties having appealed, their proceed- 
ings form no element of the contestation which now concerns us. 


The contest on this appeal is between plaintiffs and E. A. Augier, 
who has been appointed by the Circuit Court of Fulton county, State 
of Georgia, as receiver of the property of the firm of Gillett Brothers, 
under a proceeding known in common law as a creditor’s bill. 


He has intervened in this case with the object of being placed as 
receiver in possession of all the proceeds realized from the sale of the 
property attached herein, and he appeals from a judgment denying his 
demand _ and dismissing his intervention. The district court also ren- 
dered judgment in favor of plaintiffs in the sum of $1142 90, which was 
the amount of their claim, recognizing their privilege on the property 
attached. 

All objections urged by appellant to the validity of the judgment, on 
account of defects in the manner of proceeding against the defendants 
and on other grounds, are met by the consideration that the amount of 
the claim being less than the lower limit of our jurisdiction, we are 
powerless to revise that judgment, which must therefore be treated as 
final—at least for the purposes of this discussion. 

Our jurisdiction is restricted to the intervention, which involves an 
amount in dispute exceeding seven thousand dollars. 

The only question for solution is, therefore, the right of intervenor, 
under his appointment as receiver under a creditor’s bill by the Chan- 
cery Court of Fulton county, Georgia, to recover possession of the prop- 
erty of the defendants, adversely to the rights acquired by plaintiffs 
under their attachment of that property which was found in this State. 

Plaintiffs’ attachment was effected on the 26th of April, 1883; the- 
intervention was filed on December 13, 1883. 
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The record is silent as to the precise date of intervenor’s appoint- 
ment as receiver, but it appears that the appointment had been made 
when the goods were attached, and that they had been removed from 
Georgia several days before the institution of the proceedings resulting 
in the appointment of the receiver, and that some of the goods had 
been attached here as early as the 14th of April, 1883, by one of the 
creditors of the fraudulent firm, before the filing of the creditor's bill. 

It is conceded by appellant that he has never had possession of the 
property herein attached. 

His contention is that the legal effect of his appointment as receiver 
by the Georgia court was to operate a transfer of all the property of 
Gillett Brothers, wherever found. 

His proposition is controverted by plaintiffs, who urge the following 
considerations: 

_ 1. That the insolvent laws of Georgia can have no extraterritorial 
effect. 

2. That a receiver appointed under a creditor’s bill derives no author- 
ity from the insolvent, but is merely the instrument of the court which 
appoints him and cannot execute its mandates beyond its territorial 
jurisdictivn. ; 

Touching the first point submitted by plaintiffs, the current of au- 
thority seems to be that, under the comity regulating the intercourse of 
the States of this Union, a receiver appointed by a competent court of 
one State will be allowed to sue in another State and to recover prop- 
erty belonging, or debts due, to the insolvent corporation or firm which 
he represents. The rule is founded on the theory that the legal repre- 
sentative of the insolvent has the undisputed power to exercise all the 
rights which attached to the party whom he represents by assignment, 


It must be noted that the rule as thus extended is a marked depart- 
ure from the practice as understood in the earlier stages of American 
jurisprudence, when it was held that “‘the powers of a receiver are co- 
extensive only with the court making his appointment. They do not 

reach property, although movable, which is situated beyond the con- 
fines of the State.” Rorer on Interstate Law, p. 295; High on Receiv- 
ers, p. 156; Wharton on Conflict of Laws, § 390; Booth vs. Clark, 17 
Howard, 337; Life Association of America vs. Levy, 3 Ann. 1203. 

But the courts which have recognized and enforced the modified rule, 
which rests exclusively, as stated, on the spirit of comity between the 
States, have established a very material distinction deriving from the 

nature of the assignment, as voluntary or compulsory. 
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Under the effect of a voluntary assignment, if valid under the laws 
of the State wherein it was made, the assignee or legal representative 
of the owner of the property is vested with all the rights which attached 
to the assignor; and hence it has been held that the assignee can exer- 
cise the rights of the former to sue in another State in order to enforce 
a claim or to recover property. Whereas the receiver under a statu- 
tory or compulsory transfer has been held to be vested with no powers 
but such as fluw from his appointment, and that such powers cannot be 
exercised beyond the territorial jurisdiction of the court making the 
appointment. 

That distinction was considered by the Supreme Court of the United 
States in the case of Booth vs. Clark, 17 Howard, 327, in an exhaustive 
and learned opinion, from which we quote the following language as 
entirely applicable to the case in hand: 

‘*Such being the rule in American courts, in respect to foreign as- 
signments in bankruptcy, and in respect to such assignments as may be 
made under the insolvent laws of the States of the United States, there 
can be no good reason for giving to a receiver appointed in one of the 
States, under a creditor’s bill, a larger comity in the courts of the 
United States, or in those of the States or Territories. On the contra- 
ry, strong reasons may be urged against it. A receiver is appointed 
under a creditor’s bill for one or more creditors, as the case may be, for 
their benefit, to the exclusion of all other creditors of the debtor, if 
there be any such, as there are in this case. * * * He has no extra- 
territorial power of official action; none which the court appointing him 
can confer, with authority to enable him to go into a foreign jurisdic- 
tion to take possession of the debtoi’s property; none which can give 
him, upon the principle of comity, a privilege to sue in a foreign court, 
or another jurisdiction, as the judgment creditor himself might have 
done, where his debtor may be amenable to the tribunal which the 
creditor may seek,” 

For the purposes of the decree which we propose to render in this. 
case, we are not called upon to enforce against intervenor the rule 
which has been so clearly laid down by the highest tribunal of the land 
to its fullest extent. 

We do not propose to deny to him, and we must not be understood 
as debarring him absolutely, of any right under his appointment to 
claim and obtain possession of the property of Gillett Brothers, in case 
the exercise of such right does not militate with or destroy any exist- 
ing rights aequired by creditors under proceedings instituted in our 
courts. In his brief, his counsel concedes that the claim which he now 
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presses to our favorable consideration could not be enforced tothe det- 
riment of previously acquired rights of our own citizens. But he con- 
tends that the protection cannot be extended to plaintiffs, for the reason 
that they are residents of the State of New York. 

We have given a careful consideration to the numerous authorities 
which he invokes in support of that proposition. But they do not bear 
him outin his line of argument. Every case which he cites, and in 
which effect was given to an assignment made in another State when 
sought to be enforced in this State, adversely to scizures made by cred- 
itors of property found in the State, presented the question of a volun- 
tary and not of a compulsory or statutory assignment. 8 R., United 
States vs. Bank of the United States; 1 Ann. 430, Richardson vs. Lea- 
vitt; 2 Ann. 660, Merchants’ Bank vs. Bank of United States; 4 Ann. 
351, Whittenwright vs. Leavitt; 14 Ann. 554, Southern Bank vs. Wood 
& Chaplin. 

Wherever the protecting gis of our courts is invoked by a bona fide 
creditor seeking a just remedy on the property of his debtor found 
within the borders of the State, we sce no good reason to justify a dis- 
crimination between citizens or residents and non-residents of the 
State. The rights acquired under our laws through legal proceedings 
in our courts, by a non-resident, are and must be held as binding and 
as sacred as would be the same rights enforced at the demand of one of 
our own citizens. These views have been entertained and enforced by 
very respectable authorities. Hoyt vs. Thompson, 5 N. Y. 320; Hunt 
vs. Jackson, 5 Blach. 349; Rhawn vs. Pearce, 110 Illinois. 

In our opinion, it is sufficient that the creditor who has acquired 
rights by legal process in our courts be not a resident or a citizen of 
the State whose court has appointed a receiver who urges claims ad- 
verse to his acquired rights in our courts. 

The plaintiffs in this case, residents of New York, are not more 
amenable to the jurisdiction of the Georgia courts than would be a cit- 
izen of Louisiana, and they are legally entitled to the full protection of 

-our courts against the claims of intervenor. 

Such were the conclusions of our learned brother of the District 
‘Court, and we find them correct. 

Judgment affirmed. 








No. 9410. 
THE STATE OF LOUISIANA VS. JOSEPH MINAU. 


“Where, in a criminal case, the jury after retiring to deliberate on their verdict, return into 
court and request the judge for certain information, not pertaining to the evidence 
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adduced on the trial, and the counsel for the accused present, consents that the inform- 
ation may be given, and it is given, accompanied by a statement of the judge that it 
has nothing to do with the case, which must be determined by the evidence heard on 
the trial; such irregularity, under these ciicumstances, is not sufficient to vitiate the 
verdict. 

An indictment under Act 8 of 1870, denouncing the offense of shooting at a house occupied 
by persons lawfully therein, is not amenabic to the charge of duplicity, because, of the 
averment that the shooting was with intent to murder a person named in the house. 


PPEAL from the Twenty-fifth District Court, Parish of Vermilion. 
DeBaillon, J. 


R. C. Smedes, District Attorney, and M. J. Cunningham, Attorney 


‘General, for the State, Appellee. 


J. A. Chargois for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was tried and convicted under an inform- 
ation charging: 

“That one Joseph Minau, unlawfully, feloniously and of his malice 
aforethought, did shoot and strike with a dangerous weapon to-wit: 
a shot-gun, then and there loaded with divers leaden balls, in and 
upon the dwelling-house of one Adam Broussard, with intent in so 
doing to kill and murder one Lucie Catallan, the wife of said Brous- 
sard, he, the said Adam Broussard, his wife and his children, being 


then and there peaceably and lawfully in said dweliing-house. 


He was sentenced to seven years imprisonment at hard labor and 
appeals. 

1. The defendant moved for a new trial substantially on the ground 
that, after the case was closed and the jury had retired to deliberate 
on their verdict, they returned into court for further instructions, 
which were given: 

Tiiat these instructions consisted of additional evidence, which was 
imparted to them by the judge, and which had not been adduced on 
the trial. 

We gather from the bill of exceptions, that the jury returned into 
court and asked the judge to inform them whether the accused had 
been in custody or out on bail since the charge was preferred against 
him. The judge asked the counsel for the accused whether he had any 
objection to his giving the jury information, touching the matter 
inquired about, and upon being told by the counsel that there was no 
objection, gave the desired information, but, at the same time, stated 
to the jury that this was no concern of theirs, and that the only evi- 
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dence they could consider was that adduced on the trial. The judge 
states in the bill that if objection had been made by the counsel, he 
would not have given the information to the jury. 

We think, under this state of facts, the overruling of the motion 
gave no cause of complaint. 

2. There was a motion in arrest, on the ground of duplicity in the 
information. 

The duplicity was alleged to consist in charging an offense provided 
by Act No. 8 of 1870 and an offense declared by Sec. 792, R. S., in one 
and the same count. 

The latter section referred to, reads: ‘‘Whoever shall assault another 
by wilfully shooting at him or with intent to commit murder,” ete. 

It is very evident from an inspection of the information, which we 
have literally quoted above—that it contains no charge against the 
accused of an assault “by wilfully shooting at,” or of an assault 
“with intent to commit murder.” The real charge, it is obvious, 
is that declared by the act of 1870 against shooting at a house 
occupied by persons lawfully therein; and that the words with 
reference to the intent to murder the person named in the inform- 
ation, whilst they are irregular, may be properly treated as sur- 
plusage as was held by the trial judge. Include them and they do 
not make out another vffense, eliminate them, and they have the in- 

formation perfect with respect to the offense above named, provided 
by the Act of 1870, which alone purports to have been tried. 


Judgment affirmed. 








No. 9330. 
THE STATE EX REL. JOHN THORN vs. THE CiTy oF NEW ORLEANS. 


The power of taxation of a municipal corporation and its extent at the date of a contract 
are incorporated in and become a part of the contravt, and continue to exist for its en- 
forcement regardless of, and in opposition to, any subsequent restriction or limitation of 


that power, 
Under the Act of 1870 it is the duty of the municipal authorities of New Orleans to provide 


for the payment of registered judgments in the only mode in which her judgment crea- 
itors are permitted to enforce their judgments, and this duty is not discretionary but 
imperative. If the city fails or refuses to perform it she will be compelled to do it un- 


der a mandamns. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


W. S. Benedict for the Relator and Appellee. 
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Walter H. Rogers, City Attorney, and Wynne Rogers, Assistant City 
Attorney, for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. A judgment was rendered in this court in favour of 
W. J. Behan against the City of New Orleans for seventy thousand 
five hundred and fifty dollars and fifty-six cents with interest. Behan 
v. New Orleans, Manning’s Unrep. Cas. 215. The relator Thorn as 
subrogee and owner of that judgment now seeks by mandamus to 
compel the City to provide for its payment. A statement of facts was 
agreed on setting forth as follows ;— 

First.—That the Relator is plaintiff in the judgment declared upon 
for the amount therein stated, which was duly affirmed by final decree 
of the Supreme Court of this State: 

Second.—That the said judgment was based upon a contract with the 
city of New Orleans, dated the 26th day of June, 1867, by act before 
W. J. Castell, notary, and for the balance due upon said contract, the 
judgment was so rendered against said city : 

Third.—That the said judgment was duly registered as required by 
act No. 5, of 1870, extra session, on the 5th day of June, 1878: 

Fourth.—That the said judgment has not been paid in whole or in 
part, and that no provision has been made to pay the same: 

Fifth.—That under the annual appropriations as made by the city of 
New Orleans, in its annual budgets for the purpose of complying with 
act No. 5, of 1870, extra session, a period exceeding twenty years,\must 
necessarily elapse before said judgment can be paid thereunder : 

Sixth.—That the appropriation made by the city of New Orleans :— 


For the year 1878, amounts to the sum of................00005 $20,000 
For the year 1879, amounts to the sum of................4.4.. 10,000 
For the year 1580, amounts to the sum of...............-+005. 20,000 
For the year 1881, amounts to the sum of.................0085 20,000 
For the year 1882, amounts to the sum of..............6.0005- 10,000 
For the year 1883, amounts to the sum of...... iibvtvenentaaas 5,000 


Seventh.—That from and after the fifth day of June, 1878, there have 
been recorded in the office of the Comptroller of the city of New Or- 
leans, judgments amounting to the sum of two million, three hundred 
and twenty-five thousand, nine hundred and seventy-nine and eleven 
one hundredth dollars, still unpaid, exclusive of interest and costs, 
and the judgments due and uupaid prior to said date, amounting to the 
sum of one hundred and thirteen thousand, eight hundred and fifty- 
three and four one hundredth dollars, exclusive of interests and costs. 


34 
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The case was decided below in favour of the relator on the author- 
ity of Rousseau v. City, 35 Aun. 557, and since then we have decided 
the case of State ex rel. Marchand vy. City not yet reported wherein 
the issues presented were identical with those now before us. 

The contract now sought to be enforced was made in 1867. The 
judgment upon it was registered in June, 1878 as required by the Act 
of 1870. No portion of it has been paid nor has any provision for its 
payment been made, nor will there be any payment under the ordin- 
ary administration in twenty years, and the city refuses to provide for 
its payment in the mode pointed out by the Act of 1870 or in any 
other manner save by the ordinary taxation which is confessedly inad- 
equate. 

We held in the Marchand case that jurisprudence had settled that, 
the power of taxation existing at the date of the contract was incorpo- 
rated in it and continues to exist for its enforcement regardless of any 
subsequent restriction or limitation of that power, and that under the 
Act of 1870 it is the duty of the city authorities to provide for the 
payment of registered judgments in the only mode in which her judg- 
ment-creditors are permitted to collect them, and that this Cuty is not 
discretionary but imperative. The reasoning from which these prin- 
ciples were evolved was elaborately set out in that opinion, and the 
antecedent decisions that had severally established each principle 
were grouped so as to form a consistent and harmonious system. 

The extent of thé power of taxation at the time of the Marchand 
contract (1872) was twelve and a half mills, and we therefore decreed 
that taxation to that extent must be imposed if it was needed to pay 
his judgment but need not be if the judgment could be paid with less. 
The extent of the power of taxation at the time of the relator’s con- 
tract (1867) was fifteen mills, Sess. Acts 1856, p. 68, and we shall there- 
fore restrict the taxation to that limit. The lower court did not re- 
strict it at all and in that respect is error. 

It is therefore ordered and decreed that the judgment of the lower 
court is amended by limiting the taxation ordered to fifteen mills on 
every hundred dollars of assessed valuation, and as thus amended it 
is affirmed, the relator paying the costs of appeal. 


Pocué J. Yielding to the force of the rule stare decisis, I concur n 
this decision. 
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Bonnecaze. vs. Beer. 


No. 9353. 


E. P. BONNECAZE vs. Mrs. ADELE BEER. 





When, during the pendency of a lease, it is discovered that repairs are esse utial to secure 
the safety of the building, and which are urgent and not safely to be postponed, the 
lessor has the right, as it is his duty, to make them; and the rights of the parties are 
governed by Art. 2700,C.C. The lessee must submit to the inconveniences resulting 
therefrom, having the right to claim a diminution of rent, in case they last more than 
one month, or a total remission if he is compelled to abandon the premises, 

He is not entitled to damages for unavoidable injury to his business or for annoyance and 
vexation. Injury to the lessee’s stock and fixtures stands on a different footing, if 
occurring without fault of the lessee. 


Tg om from the Civil District Court for the Parish of Orleans. 
Pa Houston, J. 


Chas. S. Rice for Plaintiff and Appellant. 
Braughn, Buck & Dinkelspiel for Defendant and Appellee. 


The opinion of the Court was delivered by 

FenNER, J. Plaintiff was the lessee from defendant of the ground 
floor of the building at the corner of Canal and Baronne streets for a 
term beginning on December 1, 1882 and ending on September 30, 1885, 

In October, 1883, the lessee of the upper portion of said building, 
discovered and reported to the lessor that the middle wall of the build- 
ing (which was a double four-story brick) was sinking. 

This led to an examination by experts, including the City Surveyor, 
who decided that the building was unsafe. Long prior to the date of 
plaintiff’s lease, the middle wall referred to had been partially cut 
away on the ground floor and it was supported on arches. The experts 
decided that, to make it safe, it was essential either to build props or 
supports under the arches or to lighten the weight of the superincum- 
bent wall. The latter course was decided upon. In making the 
examinations, it was found necessary to enter on plaintiff’s part of the 
premises to inspect the arches and for that purpose, to cut away the 
ornamental paper which he had placed there. This examination and 
the work found necessary to be done to the arches, lasted about two 
days and a half, and constituted the ouly actual entry upon plaintiff’s 


premises. 
But it was followed by other necessary work upon the upper por- 


tion of the wall and, it being at the same time discovered that the 
galleries on the upper floor required re-flooring, and that their sup- 
ports were of insufficient strength, this work was also done and 
girders were let into the wall for its support. 
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The whole repairs lasted less than one month viz: from October 22, 


to November 21. P 

They undoubtedly occasioned plaintiff, who kept a confectionery, 
restaurant and bar-room, inconvenience and damage, creating noise 

_and dust, and obstructing, to some extent, the sidewalks in front of 
his place and the entrances thereto. 

But the evidence satisfies us that care and prudence were exeicised, 
to cause him as little injury and inconvenience as the nature of the 
work permitted and for as short a time as possible. 

We are satisfied that the rights ef the parties are governed by the 
provisions of Article 2700 C. C. 

The lessor is bound to make all repairs which unforeseen events or 
decay may render necessary. C. C. 2693, 2717. 

He is, at the same time, bound to secure to the tenant the free and 
peaceable enjoyment of the thing leased. C. C. 2692. 

Now, since the repairs may and generally must, to a greater or less 
extent, interfere with the lessee’s enjoyment, it is obvious that a con- 
flict of duties arises. 

The very object of Article 2700 is to reconcile and regulate the 
rights of the parties under such conflict. 

Hence it provides, substantially, that if the repairs are not urgent, 
the lessee may require them to be postponed until the end of his 
lease; but, if they are urgent and cannot safely be postponed, the 
lessor has the absolute right to make them, and the lessee must sub- 
mit to whatever inconvenience they may cause him, subject only to his 
right to claim a diminution of rent in case the repairs last for a longer 
period than one month, and to an absolute remission of rent in case 
they have been of a nature to compel him to leave the house. 


These rules may not be ideally just, but some sacrifices of self-i.ter- 
est are due to good neighborhood; and, in any event, they are pre- 
scribed by law. 

Now, in the instant case, the repairs were necessary, urgent and in- 
capable of postponement; they did not oblige the tenant to leave the 
house, but only impaired his enjoyment; they did not continue for a 
longer period than one month. No diminution or remission of rent is 
claimed in this suit, and the record does not inform us whether any was 
allowed‘ or not. The damages claimed are; in the greatest part, for 
injury to business, loss of patronage and inconvenience, vexation and 
annoyance. Such damages are clearly not recoverable under the arti- 
cle of the Code. Redon vs, Caffin, 11 Ann. 














ovo 
er 22, 


ery, 
noise 
ont of 


cised, 
f the 


y the 
ts or 
“and 


r less 


con- 
e the 


rent, 
f his 
, the 
sub- 
0 his 
nger 


case 


.ter- 
pre- 


| in- 
» the 
or a 
nt is 
was 
, for 
and 
urti- 








NEW ORLEANS, MAY, 1885. 533 





Lacroix vs. Escobal. 





So far as the items for damages to stock, fixtures and furniture are 
concerned, they might stand on a different basis; but we consider that 
the evidence does not satisfactorily establish any except that occa- 
sioned by the cutting of plaintiff’s papering, which the defendant was 
always ready to remedy and which the judgment fully recognizes. The 
form of the judgment is objectionable; but no effort was made to cor- 
rect it in the lower court, a merely formal motion for new trial without 
specifying grounds having been alone filed; and as we think it will 
afford plaintiff the relief to which he is entitled, we will not amend it. 

On the question of costs, the gross injustice of throwing on defend- 
ant the onerous costs of a litigation, the only result of which is to con- 
demu her to perform that which, prior to the suit and in her answer, she 
expressly offered to do, is too apparent to justify us in disturbing the 
judgment. 

Judgment affirmed. 

Rehearing refused. 


No. 9358. 


LEONIDE LACROIX vs. MANUEL ESCOBAL. 


The petition of a citizen of the republic of France, asserting the ‘right of ownership to a 
trade mark, discloses no cause of action in the absence of specific ayerment that copy 
of the mark was deposited, as required by the second article of the convention between 
the United States and France, proclaimed ‘on April 16, 1869, in the Patent office at 
Washington. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Fae Monroe, J. 


Farrar & Kruttschnitt for Plaintiff and Appellant: 

1. In trade mark cases the question is not whether the complainant was the original inventor, 
nor whether the article made and sold under his trade mark by the defendant is equal to 
his own in quality or value. But the Court proceeds on the ground that plaintiff has a 
valuable interest in the good-will of his trade or business ; and having appropriated to 
himself a particular label, sign or trade mark, indicating to his customers that the arti- 
cle is sold by him or his authority, he is entitled to protection against one who attempts 
to pirate upon the good-will of his friends or customers, or the patrons of his trade or 
business, by using such label, sign or trade mark without his consent or authority. 
Partridge vs. Mencke, Cox’s American Trade Mark Cases, 72; Uptonon T. M., p. 97. 
and cases cited under IT and ITI. 


2. The property in trade marks has been repeatedly recognized in Louisiana, and also the 


property in good-will generally, vet we find no special statutory or codal enactment for 
either. Wolf vs. Barnett, 24 Anu. 97; Funke vs. Dreyfus, 34 Ann. 80; Ins. Oil Tank 
Co. vs. Scott, 33 Ann, 946; Berg »mini vs. Bastian, 35 Ann. 60; Wintz vs. Vogt, 3 
Ann. 16; Verges vs Forshee, 9 * un. 294; Succession of Tourné. 21 Ann. 391. 
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2. 


This property has very little analogy to that which exists in copyrights or patents. 
The essence of the wrong consists in the false representations. The doctrine of the 
protection of trade marks does not depend entirely upon invasion of individual rights, 
but upon the broad principle of protecting the public from deceit. Matsell vs. Flana- 
gan, Cox's Am. T. M. Cases, 367; Taylor vs. Carpenter, Cox’s Am. T. M. Cases, 45; 
Taylor vs. Carpenter, Cox's Am. T. M. Cases, 37 and 38; Trade Mark Cases, 100 U. 
S. 82. 

Alien friends are entitled to claim the same protection of this good-will as citizens, even 
though they reside and carry on their business in another country, and have no estab- 
lishment here, and do not even sell or usually sell the goods on which such trade mark 
is affixed in this country. Joyce on Injunctions, p. 3; Collins Co. vs. Brown, Cox's 
Manual of T. M. Cases, Case No. 151; Collin’s Co. vs. Cohen, Cox’s Manual of T. M. 
Cases, Case No. 152; Collins Co. vs. Reeves, Cox’s Manual of T. M. Cases, Case Ne. 164; 
Taylor vs. Carpenter, Cox’s Am. T. M. Cases, 14 (Story J.) ; Taylor vs, Carpenter, Cox’s 
Am. T. M. Cases, 32, (Woodbury J.); Taylor vs. Carpenter, Cox’s Am. T. M. Cases, 
45, N. Y. Ct. of Appeals.) ; Coat vs‘ Holbrook, Cox's Am. T. M. Cases, 20; Coffeen vs. 
Brunton, Cox’s Am, T. M. Cases, 82; Deringer vs. Plate, Cox’s Am. T. M. Cases, 324; 
Lemoine vs. Ganton, Cox’s Manual of T. M. Cases, Case No. 125. 

Nor does the fact that no reciprocity exists in the foreign country affect this case. Tay- 
lor vs Carpenter, Am. T. M. Cases, 37. 

The protection extended by the treaty referred to by defendant was intended to confer 
an additional and cumulative statutory benefit on aliens not before possessed, not to 
strip them of any old rights. Such has been the construction uniformly placed on stat- 
utes protecting trade marks, and a treaty is but a statute. Taylor vs. Carpenter, Cox's 
Am. T. M. Cases, 37; Deringer vs. Plate, Cox’s Am. T. M. Cases, 328. 

But if the treaty had any other object in view than the one admitted by us. it would be 
open to the same constitutional objections as the Act of Congress pronounced void in 
100 U. S. 8. That a treaty violating the constitution is void; that a treaty possesses no 
greater validity than any other law; that it is abrogated by a subsequent conflicting 
statute ; that it abrogates prior conflicting statutes, are no longer open questions. The 
Cherokee Tobacco, 11 Wall, 616; Foster vs. Wilson, 2 Peters, 314; ‘‘Dred Scott’ case, 
19 How. 629; Cooley’s Principles of Constitutlonal Law, p. 33. 


E. T. Florance for Defendant and Appellee: 
VAGUENESS, 
A petition claiming a right based on prior user, must allege specifically the date at 


which such user began. 
NO CAUSE OF ACTION. 


This Court takes judicial cognizance of the historical fact that the civil law as a sys- 
tem, and not the common law, prevails in France. 2 Ann. 335; 4 Ann. 129; 4 Ann. 254; 
1 La. Rep. 540; 1 Wharton on Evidence, §§ 315, 296, 329; 91 U. S. (1 Otto 37.) 

Under the civil law prevailing in France, ‘‘user” alone is insufficient to vest title to a 
trade mark—special statutory permission is pre-requisite. Laurent, Droit Civil Inter 
national, Vol. 3, § 356. 

Having no trade mark in France, a French citizen cannot (without acquiring it regularly 
in a foreign country) prevent a concurrent use in a foreign country. 

A French citizen, even if owner of a trade mark in France, must comply with conditions 
of Treaty of Reciprocity of 1869, between United States and France on the subject of 
trade marks. 

A treaty must be construed so as to give effect toits provisions. Sedgwick on Statutory 
Construction, note p. 226; 6 Wheaton, U.S., S. C. nt p. 72. 
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A treaty is not unconstitutional merely because control over the subject matter thereof 

is not specially delegated to Congress. 3 Dallas, 237; 14 Peters, 388, 412, 415-16; 18 

Howard, 349, 357 ; 2 Elliotts’ Debates, 368, et seq. ; Federalist letter, 64. At the utmost 

(and even then quaere) when it actually violates an oxpress constitutional prohibition. 

V. also Constitution of United States, Art. VI., 16 Howard, 657-8 ; Art. 1 Sec. 8, Amend- 

ment X. The treaty making power has often been maintained where legislation would 

be ultra vires of Congress. 10 Ann. 391; 42 Ann. 577; 13 Ann. 113. 

®. This treaty is valid as a ‘‘Regulation of Commerce.” 100 U.S. 99; 15 Peters, 505-9, 13; 
3 Wall. 417; 11 Wall. 616. 

9. Louisiana does not permit the monopoly of ‘‘common things” by user —particularly non- 
local and non-exclusive. C. C., 450. : 

10. Plaintiff not being owner of trade mark, nor entitled to protection under the treaty, 

has no interest to prosecute, and discloses, therefore, no cause of action. C. P. 1, 15; 

30 Ann. 810; 28 Ann. 412. 





The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiff appeals from a judgment which 
dismisses his petition, on the grounds of vagueness and ‘no cause of 
action. 

Plaintiff alleges that he has, for many years past, manufactured 
cigarette papers; that he has adopted a trade mark for said papers, of 
which he gives a full description in his petition; that the papers are 
put up in the form of small books, using the trade mark on the covers 
of the books, in manner and form shown in said books, of which one 
is filed with the petition and is annexed to the transcript in this Court; 
that he invented the trade mark, and was the first person to use it. 
The customary allegations in trade mark suits follow, including the 
allegation that defendant is engaged in the sale of cigarette papers in 
books resembling those used by petitioner, and so colored, stamped 
and labelled as to resemble the books and envelopes used by plaintiff. 
The prayer is for an injunction (which, however, was not insisted 
upon and not issued) and for damages and an account of profits made 
by defendant's violation of plaintiff’s trade mark. 

In support of his exceptions, the defendant charges that the plain- 
tiff does not aver that he has used the alleged trade mark in the Uni- 
ted States; that he is entitled to the exclusive use of it; that the 
averment that he is the first person to use, is insufficient as a basis of 
title ; that the plaintiff is not the owner of the trade mark; that he 
has not averred compliance by him with essential prerequisites, 
exacted by the law of France and the convention between that coun- 
try and the United States, as conditions precedent, to preclude the use 
of it even as charged, in this State and country. 

We do not propose to state, consider and pass upon the numerous 
and interesting propositions of law in which the able counsel have 
engaged, as no practical good would be accomplished in doing so. 
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We will even abstain from determining whether we should or not 
take judicial notice of what the law of France, on the subject, pro- 
vides—the more so, as counsel who would seek an expression of opin- 
ion, has not volunteered to whisper its behest and has remained 
content with a quotation from a learned commentator on the Napoleon 
Code. 

The merits of the contention in the present controversy as exhibited 
by the pleadings (the petition and the exceptions) can well be deter- 
mined on superior and more substantial grounds. 

The following is the text of the convention between the United 
States of America and France, concerning trade marks, proclaimed 
April 16, 1869. 

ARTICLE 1. *‘Every reproduction in one of the two countries of 
trade marks, affixed in the other to certain merchandise to prove its 
origin and quality, is forbidden, and shall give ground for an action 
for damages in favor of the injured party, to be prosecuted in the 
courts of the country in which the counterfeit shall be proven, just as 
if the plaintiff were a subject or citizen of that country. 

“The exclusive right to use a trade mark, for the benefit of citizens 
of the United States in France, or of French subjects in the territory 
of the United States, cannot exist for a longer period than that fixed 
by the law of the country for its own citizens. 

“Tf the trade mark has become public property in the country of its 
origin, it shall be equally free to all in the other country. 

Art. 2. “If the owners of trade marks, residing in either of the two 
countries, wish to secure their rights in the other country, they must 
deposit copies of these marks in the Patent Office at Washington, and 
in the Clerk’s Office of the Tribunal of Commerce of the Seine, at 
Paris.” See treaty ; Appendix to Brown on Trade Marks, p. 558. 

It is apparent, that if this convention be law, the plaintiff, who is a 
citizen of the Republic of France, should have deposited a copy of the 
trade mark in question as indicated in the last article, if he wished to 
secure his right to it in this country, and, having done so, he should 
have averred accordingly that material fact, in his petition, which he 
has not done. 

Counsel for plaintiff, when thus confronted with the treaty, returns 
that, if it has any other object in view, than a mere regulation of com- 
merce, it would be open to the same objections successfully raised to 
the legislation of Congress of July 8, 1870, and August 14, 1876, which 
was pronounced void in the Steffers’ case. (V. Trade Mark Cases, 100 
U. S. 82-99.) 
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A reference to the decision in that memorable case, shows that the 
court substantially held: that if an act of Congress can, in any case, 
be extended to trade marks, as a regulation of commerce, it must be 
limited to their use in ‘commerce with foreign nations, and among 
the several States and with the Indian tribes;” that the legislation is 
not in its terms or essential character, a regulation thus limited; but 
in its language it embraces and was intended to embrace all commerce 
including that between citizens of the same State; that the legislation 
is void for want of constitutional authority, in as much as it is so 
framed, that its provisions are applicable to all commerce, and cannot 
be confined to that which is subject to the control of Congress. 


The convention is not an act of Congress. It is a contract or pact 
between the United States and France, for the security of the rights 
of their respective citizens on the matters agreed upon. It is a treaty 
made under authority of the United States, that is by the President 
and the Senate. 16 How. 657-8. 


Courts have no doubt the right and, therefore, the power to declare 
in proper cases that acts of Congress are null and void, as not having 
been made in furtherance of the Constitution; but, they have several 
times questioned their authority to pronounce a treaty unconstitu- 
tional and surely would not attempt to do so, unless the treaty vio- 
lated the organic law of the general government. 3 Dall. 237; 14,Pet. 
338, 412; 415-6, 18 How. 349, 357; 3d Elliots’ Deb. on Const. 368, et 
seq.; Federalist, 614. 

It cannot be questioned that in a treaty entered into between two 
nations, the subjects or citizens of each nation are represented therein 
by the organ‘of each country, and that what is there stipulated as 
rights and obligations of such subjects or citizens respectively is 
binding on the two governments and on such subjects or citizens. 


Treaties have been given force and effect, when legislation would 
have proved unavailing. 

Before concluding his opinion in the trade mark cases, Mr. Justice 
Miller, who was the organ of the court, used the following language, 
having no doubt in his mind, the convention above recited, which had 
already been proclaimed, when the legislation of Congress was 
adopted, which was subsequently by the judgment in said case, pro- 
nounced unconstitutional. He wrote: 


“In what we have said, we wish to be understood as leaving un- 
touched the whole power of the treaty making power over trade 
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marks and of the duty of Congress to pass any law necessary to carry 
the same into effect.” (100 U.S. p. 99, § 1). 

In the controversy now pending in this Court and now under con- 
sideration, we fail to see in what respect the convention in question 
violates the Constitution, and do not hesitate to say that even had we 
any doubt on the subject, we would not undertake to exercise such 
transcendent authority in the present case. 


Judgment affirmed. 








No. 9283. 


M. ABASCAL ET AL. vs. P. L. BoUNY ET AL. 


The fifth municipal district of New Orleans, known as Algiers, being included in the levee 
system specially created for New Orleans by law, could not be legally included in the 
third levee district of the State. 

Hence said district is not liable to the special levee tax levied under the authority of said 
third levee district. 


PPEAL from the Civil District Court for the Parish of Orleans. 
y i Houston, J. 


» A. J. Lewis and B. R. Forman for Plaintiffs and Appellants. 
John McEnery and W. B. Sommerville for Defendants and Appellees. 


The opinion of the Court was delivered by - 

Pocus, J. Plaintifts and intervenors, residents and tax-payers of 
the fifth municipal district of New Orleans, commonly known as Al- 
giers, resist the collection of a tax of five mills levied on their property 
for each of the years 1880, 1881, 1882 and 1883, by the third levee dis- 
trict of the State, on the ground mainly that said district being a por- 
’ tion of the city of New Orleans, the property therein situated is not 
liable to taxation for levee purposes by any other authority but the 
council of said city. 


Under the provisions of Act No.7 of 1870, the suburban town of 
Algiers was incorporated into the city of New Orleans and became the 
fifth municipal district of said city. 


By paragraph 2 of Section 12 of said act, the city council of New 
Orleans was specially empowered * * * to regulate the proportion 
and to make and repair all common sewers, drains, canals, public roads, 
levees, dykes, causeways and bridges, notwithstanding any superin- 
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tendence which might be set up by any corporation or individual 
over such works.” * * 


Under the effect of this legislation, the territory comprising Algiers 
became a part of the levee system to be established and controlled by 
the city of New Orleans, and all authority previously lodged in any 
other corporation or system over the levees of that territory was re- 
called and effectually abolished. Now under the provisions of Act 
No. 33 of 1879, the right bank of the parish of Orleans, including the 
fifth municipal district of New Orleans, was incorporated into the 
third levee district; and that act is the authority invoked for the levy 
and collection of the special tax herein resisted. 


While it is true that Act 33 of 1879 contains the usual repealing 
clause, it cannot be claimed, and it is not even pretended, that it could, 
or purported to, repeal that portion of the Act of 1870, which incorpo- 
rated Algiers into the city of New Orleans. No such intention was 
included in its title as one of the objects of the act. 


It therefore appears from the record that after the Act of 1879 the 
city of Algiers continued, in fact, as it remained legally, a portion 
of the city of New Orleans, and was thus subject to the levee system 
created and controlled by said city, and liable to the payment of all 
taxes levied by and under the authority of said city. 


Hence it results that under the practical operation of the Act of 
1879, the fifth municipal district of New Orleans, which pays the State 
tax of six mills and the municipal tax of New Orleans of twenty mills, 
is required, in addition, to pay a special levee tax of five mills, 
enacted by the third levee district, making an aggregate of thirty-one 
mills, while all other portions of the city of New Orleans are only 
taxed twenty six mills. 


Again, as a part of the levee district, that municipal district is sub- 
ject to a tax amounting, as stated, to thirty-one mills, while all other 
portions of the same district cannot be taxed an excess of twenty-one 
mills, composed of the State tax of six mills, the parish tax of ten 
mills, and the special levee tax of five mills. 

It therefore follows that, viewed either as a part of the city of New 
Orleans or as a component part of the third levee district, the fifth 
municipal district is subject to a tax in excess of that levied against 
all other portions of the territory of which it forms a part. 

Hence, it is safe to conclude that the tax thus levied and sought to 
be enforced is not uniform, and that it is amenable to objection under 
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the provisions of Art. 118 of the Constitution of 1868, and of Art. 203 
of the present Constitution, treating of the uniformity of taxation. 

That reasoning applies to the tax of the years 1880, 1881 and 1882. 

The tax claimed for the year 1883 is in addition stricken with nullity 
by the provisions of Act No. 20 of 1882, which is the present charter 
of the city of New Orleans. Section 7 of that act clothes the conncil 
cf that city with full power to maintain levees, dykes, and to protect 
the city from overflow. Section 24 provides that the commissioner of 
public works shall have general charge and superintendence of all mat- 
ters relating to levees. 

Now, under that act, the city of Algiers is still retained as the fifth 
municipal district of New Orleans; and it therefore follows that the 
control over levees therein conferred on the city of New Orleans ex- 
cludes the power to exercise control over the same subject from any 
and all other corporation or State functionary. Hence, itis undeniable 
that, under the effect of the repealing clause (Section 78) of the Act of 
1882, all provisions in the Act of 1879 which subject the city of Algiers, 
as a part of the right bank of the parish of Orleans, to the control of 
the third levee district, are in terms repealed by the latter legislation. 
And under its effect disappears the power of said levee district to le- 
gally levy a tax on property situated within the fifth municipal district 
of New Orleans. 

From these considerations it seems impossible to reach any other 
conclusion but that plaintiffs and intervenors are clearly entitled to 
the relief which they claim, and that there is error in the judgment 
which denied it to them. 

The judgment appealed from is therefore annulled, avoided and re- 
versed. It is now ordered that there be jadgment in favor of plain- 
tiffs and intervenors perpetuating the injunction granted in limine, 
decreeing the special levee tax claimed of them under authority of the 
third levee district illegal, null and void, ordering the cancellation of 
the mortgage resulting from the inscription of said taxes for the years 
1880, 1881, 1882 and 1883, and allowing them their costs in both courts. 

Mr. Justice Todd concurs in that part of the decree which annuls 
the tax claimed for the year 1883, and dissents in all other particulars. 


Mr. Justice Fenner dissents entirely trom the opinion and decree. 
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No. 9318. 
CotumMBIA Steam Fire Company No. 5 vs. FireEMEN’s CHARITABLE 
ASSOCIATION. 

Although an appellee and plaintiff is estopped from denying his jurisdictional allegation of 
damages sustained and his motion to dismiss will] be refused, yet if upon an examination 
of the case on its merits it appears that the damages claimed are wholly unreal and fic- 
titious, and all parties have treated the case as not involving any moneyed demand 
whatever, and thus want of jurisdiction is disclosed, the court will dismiss the appeal of 
its own motion. 

A PPEAL from the Civil District Court for the Parish of Orleans. 

re ‘ Lazarus, J. 


Jos. P. Hornor and F. W. Baker for Plaintiff and Appellee. 
Wynne Rogers for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The statement of the pleadings and of the issue pre- 
sented thereby is so fairly made in the plaintiff's brief that we adopt it. 

“The plaintiff alleges that on 6th March, 1865, it, with the other fire 
companies of the city of New Orleans, formed the defendant corpora- 
tion, on certain terms and conditions as laid down in the charter, con- 
stitution and by-laws of the defendant, the Firemen’s Charitable Asso- 
ciation of New Orleans; that by the terms of that charter it was pro- 
vided that the individual persons comprising the plaintiff corporation | 
Columbia Steam Fire Company No. 5, should be members of the Fire- 
men’s Charitable Association, provided, that with the exception of 
those who were members at the date of incorporation of defendant, 
plaintiff should not be entitled to have more than forty of its aetive 
members enrolled as members of defendant association; that no person 
could be a member of the association without being a member of one 
of the companies comprising the association, and that when any mem- 
ber of the association ceased to be a member of his company, he ceased 
ipso facto to be a member of the association; that each of the compa- 
nies were the sole judges of whom they should admit to membership, 
and alone had power to discipline and expel their members, indepen- 
dently of the association, except in cases where such members should 
be accused of a violation of any of the provisions of the charter, con- 
stitution or by-laws of the defendant association, in which case the 
association and the company would both have jurisdiction. 

“Plaintiff further alleges that, by the 7th article of its by-laws, any 
member could be impeached, admonished, fined or expelled upon 
charges ‘of conduct calculated to bring disgrace, contempt or deri- 
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sion on this cémpany as a body,” after due trial and convietion in said 
company. That at a regular meeting of the plaintiff company, held on 
4th February, 1884, such charges were preferred against one W. H. 
Dougherty, then a member of the company, which were duly enter- 
tained by the plaintiff company and a copy of the same with specifica- 
tions were served upon said Dougherty, together with a notice to ap- 
pear, ete.; that on 3d March, 1884, said Dougherty did appear and 
pleaded not guilty, and was regularly tried and found guilty and ex- 
pelled from his membership in the plaintiff company and, as a conse- 
quence thereof, from his membership in the defendant association, 
which was duly notified thereof, and said Dougherty ceased to be a 
member of the plaintiff company and of the defendant association. 


“Plaintiff further alleges that subsequently, at a meeting of the 
board of delegates of the defendant association (the governing body) 
the said Dougherty presented a complaint against the action taken 
against him by plaintiff, which was received and acted upon by said 
board against the protest of the delegates representing the plaintiff 
herein; and on the 29th April. 1884, a resolution was adopted by said 
defendant association reinstating said Dougherty as a member of said 
association and placing him on plaintiff’s roll without any formal arti- 
cles of impeachment having been made against plaintiff, and without 
any form of trial and without hearing any evidence, all of which was 
ultra vires, illegal, null and void, and contrary to the provisions of the 
charter, constitution and by-laws of the defendant association, said de- 
fendant association having no jurisdiction whatever over the matter. 
That said illegal act of said association in trying to force upon the plain- 
tiff company a member found guilty of violating its laws, and depriving 
the company of the right to liave a better man member of the company 
upon the rolls of the defendant association as a member thereof from 
the plaintiff company has caused great damage, etc., and plaintiff pray 
for an injunction restraining the defendant from continuing to carry 
said Dougherty as a member upon its rolls, especially as.a member of 
the plaintiff company. 

‘The answer virtually admits all the allegations of fact contained in 
the plaintiff’s petition, and denies all the conclusions of law therein set 
forth ; it especially admits the action of the defendant association rel- 
ative to Dougherty complained of by the plaintiff, and avers that he 
became a member of the defendant association on 7th January, 1878, 
and on 7th January, 1884, upon the certificate of plaintiff’s secretary © 

an active fireman, he was placed, in 
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accordauce with defendant’s constitution, upon the exempt roll of the 
defendaut, and is eredited to Columbia Fire Company No. 5 (plaintiff 
herein), through membership of which company he became a member 
of the defendant association; that since his membership of the defen- 
dant association he has always obeyed the constitution, etc., of the 
same, and been in all things in good repute and standing. That on 
14th April, 1884, at a regular meeting of the defendant association, said 
Dougherty presented a petition in which he set forth that on 3d March, 
1884, at a meeting of the plaintiff company, of which he was an exempt 
member, after a pretended trial on fictitious charges and despite his 
protest, he was declared expelled from his membership in the plaintiff 
company; and defendant avers that, if said expulsion had been legally 
and properly done, it would have the effect of depriving the said 
Dougherty of all relief that he would otherwise be entitled to at the 
hands of the defendant association, and he would be and remain a mem- 
ber in bad standing upon the rolls of the defendant association until 
his expulsion should have been rescinded by the company from which 
he was expelled; but defendant avers that such expulsion, to be bind- 
ing and have full force and effect, must have been conducted in all 
things in accordance with the constitution, by-laws, ete., of the defen- 
dant association, and must have been based upon real and substantial 
charges, and not upon fjctitious ones, otherwise it would be null and 
void and could and would have no force and effect. That the said pe- 
tition of Dougherty contained allegations and charges which, if true, 
showed such a wanton and deliberate violation of the charter, etc., of 
the defendant association and of the rights and privileges of said 
Dougherty as a member of the defendant association, which would 
strike with nullity the aforesaid «expulsion and render it as if it had 
never been, and defendant avers that it was her duty to inquire into 
and investigate the matters complained of in said petition of Dough- 
erty; that she had the right to conduct this investigation by reason of 
the inherent powers that exist in all corporations for the proper protec- 
tion of the rights and privileges of their members; and defendant avers 
that she did investigate said charges and complaint, and that the result 
of said investigation was the resolution com»lained of, which had the 
effect of annulling said pretended expulsion and restoring the said 
Dougherty to the position he occupied before the alleged expulsion 
took place. 

‘*The only question really before this Court is, whether the Firemen’s 
Charitable Association had an appellate jurisdiction over the action of 
Columbia Steam Fire Company No. 5, in the case stated.” 
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Upon this statement of the pleadings it is manifest we have no 
jurisdiction, but there is a formal allegation at the close of the petition 
that the plaintiff has suffered damage to the amount of three thousand 
dollars. The plaintiff had judgment below restraining and injoining 
the defendant from continuing Dougherty on its roll of members, and 
on the defendant lodging its appeal here, the plaintiff moved to dis- 
miss on the ground of our want of jurisdiction. We refused that 
motion for the reason that a party is estopped from denying his own 
jurisdictional allegation, and we adhere to the principle there estab- 
lished. Motions to dismiss do not usually necessitate an examination 
of the merits. They rarely doand did not in this case. 


But now that we have examined the whole case we find that the alle- 
gation of damage is fictitious and unreal. No evidence was offered to 
sustain it. No allusion was made to it on the trial. Of course the 
judgment below gave not a dollar, and equally of course no amend- 
ment of it is prayed here since there is no proof whatever of any 
damage. 

It is therefore patent that both parties have treated the suit as not 
involving any moneyed demand. Dougherty is not a party toit. If 
he has been aggrieved by any act of the plaintiff, he has made no 
complaint to a court of justice about it. If he has suffered any damage 
by such act, he does not seek redress a‘ our hands. These two corpo- 
rations alone are disputing whether the conduct of the one in expelling 
a member is reviewable by the other, and however interesting the 
determination of that question may be to them, we can take jurisdic- 
tion of it only under constitutional warrant. 


In Breaux vs. Judges, 34 Ann. 1220 the case was admittedly appeal- 
able somewhere, and the appellant having been led into the Circuit 
court by the appellee’s own jurisdictional allegation we would not 
permit him to be ousted of his appeal by a subsequent counter alle- 
gation. The difference of this case at its present stage is patent. 

While we would not permit the plaintiff to avoid our jurisdiction 
by a denial of his own allegation, the question whether we have juris- 
diction lies behind that, and when the examination of the merits 
discloses want of it we must take cognisance of it and act accordingly, 
and therefore we dismiss the appeal of our own motion. 


Rehearing refused, 
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No. 9308. 


Levy, Lores, Scnever & Co. vs. Josep H. ACKLEN. STATE Na- 
TIONAL BANK, GARNISHEE. 


It is thoroughly settled that the act of 1839, authorizing garnishment proceedings under 
writs of ji. fa., did not abolish former modes of seizing incorporeal rights, and that valid 
seizure of such rights was effected by service of notice of seizure upon the debtor 
thereof. 

The debt due by a bank to a depositor of money, is an ivcorporeal right. The fact that the 
writ of fi. fa., was issued to the sheriff of another parish, and the notice of seizure 
made and served by the latter, does not affect the case. No other oflicer could execute 
the writ than the sheriff of the domicile of the debtor of the incorporeal right. C. P. 642. 

| ye from the Civil District Court for the Parish of Orleans. 

Houston, J. 


Thos. J. Cooley for Plaintiffs and Appellees. 
J. McConnell and H. E. Upton for the Ganfishee and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. Ona judgment against defendant rendered by the dis- 
trict court of St. Mary parish, plaintiffs issued a writ of fieri facias 
addressed to the civil sheriff of the parish of Orleans. 

On the second of August, 1884, the sheriff served on the State Na- 
tional Bank a notice of seizure of the rights and credits of Acklen in 
its hands. 

At the date of above notice, the bank was indebted to Acklen in the 
sum of $2018.87. 

Acklen, being informed of this seizure, sought to rescue his money 
from the grasp of his creditor, and, to that end, drew his check for 
$2000, which he induced the bank to pay upon furnishing his bond 
with security to hold it harmless. 

Petition and interrogatories in garnishment were not served upon 
the bank, until after this'‘payment, and, in its answers, the bank denied 
indebtedness except in the amount of eighteen dollars and sixty-seven 


cents. Upon proceedings traversing the answers of garnishee, and 
upon proof of indebtedness in the sum of $2018.67 at the date of ser- 


vice of the notice of seizure, judgment was rendered against the bank 
for the entire amount, from which the present appeal is taken. 

The correctness of the judgment depends upon the question 
whether the service of the notice operated an effectual seizure of the 
debt due by the bank to Acklen. 

The question is not an open one. It has been very deliberately set- 
tled by repeated decisions of this Court, that the act of 1839, author- 
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izing garnishment proceedings under writs of fi. fa. did not abolish 
former modes of seizing incorporeal rights under such writs, and that 
valid seizure of such rights was effected by service of notice of seizure 
upon the debtor of the rights. McDonald vs. Insurance Co. 32 Ann. 
596 ; Stockton vs. Downey, 9 Ann. 606 ; Safford vs. Maxwell, 23 Ann. 347. 

Our closest scrutiny fails to suggest any ground -for not applying 
this principle to the present case. Whether mere notice of seizure 
would avail as a seizure of corporeal effects in the hands of a third 
person, is a question not.before us. 

It eannot be pretended that the money due by the bank to Acklen 
‘was a corporeal effect or anything else than a simple debt or incor- 
poreal right, which, prior to the Act of 1839, could not have been 
seized otherwise than by notice on the debtor of the right. 

The writ was properly directed to the sheriff of the parish of Orleans 
and the seizure could not have been made by any other officer, as 


















expressly provided by C. P. 642. 
Aside from the intrinsic correctness of the decisions referred to, the 
question is of a character peculiarly entitled to the application of 







stare decisis. 
Judgment affirmed. 

















No. 9315. 
SUCCESSION OF EpGAR LEBLANC. 










A widow who has lived in concubinage with a man, from whom she has had children during 
her widowhood, and who is considered by persons of her class as depraved—is amena- 
ble to the charge of ‘' notorious bad conduct,” and should be excluded from the tutorship 






of her minor issue with the deceased. 

The circumstance, if established, that she had ceased all intimate intercourse with her 
paramour, for the last eighteen monthé, is insufticient te show reform and to authorize 
the court to assume the responsibility of entrusting her with the custody of the persons 
and with the administration of the property of such minors—as, both would be greatly 









imperilled in her control. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 








E. H. McCaleb for Appellant: 
1. Thecauses for exclusion and removal, established by Art. 308, R. C. C., are not applica- 
‘ies ble to the mother of illegitimate children, but refer solely to the tutorship of legitimate 
offspring. The surviving mother is of right tutrix to her natural children duly ac- 
knowledged. R.C. 0.256. Art. 256 can only be reconciled with Art. 303, R. C. C., on 
! the ground that the latter does not apply to the mother of illegitimate children ; for the 
fact that a woman has given birth to a natural child disqualifies her from the tutorship 
because of notorious bad conduct. D’Aix, 24 Aout, 1809; Deleurie. T. 2, p. 283; Demo- 
lombe, T. 7, No. 485. 
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2. The C. N. is silent on the question of tutership of natural children, and the juris- 
prudence of the French Courts is based on analogous provisions respecting legitimate 
children. Marcadé, T. 2, p, 190. In France, the family meeting determines the un- 
worthiness of a person for the tutor-hip. but the decision is subjeot to appeal and 
review by the tribunals. C. N. 446, 447. 448. The projet of the C. N. prohibited the ex- 
clusion of the father or mother of legitimate children for inconduite notoire Locré T. 
7. pp. 137 and 138. The jarisprudence of France accords with the principle recognized 
by Art. 256,R.C.C. ‘La tutelle légale d'un enfant naturel appartient de plein droit au 
pére ou la mére qui l'a reconou.” 4 fev. 1811, Bruxelles [S. 43, 1, 281; C. N. 4,1, 375—D. A. 
8, 649]; Id. 24 Mars, 1813, Colmar [S. 14,2; 2C. N. 4, D. A. 8, 641); 1 Septr. 1809 Tou- 
louse, 21 Juilli 1836 Grenoble; Loiseau des Enfarts Naturel, p. 537; Delvincourt t. 1, p. 
425; Magnio des Minorités, t. 1, Nos. 502-4; Vazeille du Marriage, t. 2 Nos. 478, et seq; 
Marchand Code de la Minorité, p. 110; Chardon Puis. Patern, Nos. 80, et seq; Cubain 
Droit des Femmes, 82. Where a family meeting gave the tutorship of an illegitimate 
child to her step-father, the decision was reversed and the administration conferred on 
the natural mother. Pau. 13 fev. 1822. 

3. Notorious bad conduct, as used in Art. 238, R.C.C., is a relative, not a positive term, and 
in deciding a question of morality the court should consider the station in life, customs, 
habits and ideas of the class to which the individual belongs. ‘‘ Devant la loi toutes les 
classes de la societé sont au méme rang; mais elles ne sot pas sur la méme ligne quand 
il s'agit d’apprécier la conduite qui résulte de leur éducation et de leur état dans le 
monde. Telle action d'une persoune distinguée sera taxée d’inconduite notoire par un 
conseil de famille honorable, qui sera & peine remarquée a l’égard de toute autre per- 
sonne, par un coasvil de famille composé d'honnétes proletaires. Ainsi, sur ce point, 
tout depend encore de la situation des personnes dans la societe.””. Magnin des Minorités, 
1-2, p. 125, No. 395; Marchand Code de la Minorité, p. 245. A fortiori the conduct of 
the applicant in this case, a colored washerwoman demanding the tutorship of her two 
illegitimate children, should not be measured by the rules and customs prevailing among 
the elite society of the Caucasian race; because (1) there is a vast difference between the 
moral standard of the negro and the white race [Encyclopedia Britannica, verbo Negro}; 
also (2) in the legal and social status of mothers of legitimate and illegitimate children, 
as well as (3) of their offspring. 

4. Inorder to disqualify a mother from the natural tutorship of her children, because of 
notorious bad conduct, the immorality complained of must be shown to exist at the time 
of the application or, at all events, within the recent and not the remote past; for both 
the civil and moral code recognize the doctrine of atonement and reformation. Mar- 
eadé, T. 2, p. 236; 36 Ann. 382; St. John, ch. viii, v. 3 to 11; Berrhet C. Jeannin, Besan- 
gon, 17th Dec. 18v7. 

5. The evidence of notorious bad conduct should be strong and conclusive to jastify a court 
in excluding a parent from the tutorship of a child. 5 N.S. 32; 5 R. 489; 2 Ann. 299, 
et seq. 


Jerome Meunier for Appellee: 

1. The parent who, in his pleadings, presents such a state of facts as to show that his chil- 
dren are legitimate—said fact being uncontested—cannot shift his position at will to a 
contradictory one in order to defeat the action of the law upon it. 4 Ann. 416; 5 Ann. 
18; 18 Ann. 141; 22 Ann, 368. 

2. The fact that the mother of legitimate children has given birth to a natural child since 
the death of her husband, is irrefragable proof of notorious bad conduct, and of itself 
sufficient to exclude ber from their tutorship. Cour d’Appel d’ Aix, 24 aoft, 1809; Mag- 
nin, Traité des Minorités, T. 1, p. 125, § 397; Demolgnbe, T. 7, Nos. 482, 487; Paillet, C. 
R. 444. 
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Such proof of notorious bad conduct as will debar a parent from the tutorship of his cbil- 
dren being once established, if he pleads reformation he must prove such reformation 
by strong affirmative evidence; or, when not possible, by irrefragable deductions from 
clear, definite facts or clrcumstances. 


The opinion of the Court was delivered by 

Bermupvez, C.J. Thisis an appeal by a mother from a judgment 
excluding her from the tutorship of her two minor sons, on the ground 
of notorious bad conduct. 

The appellant lived in open coneubinage with the deceased, who 
married her two weeks before his death in 1872. She had two sons of 
him, one of whom, now about fifteen years, was born before, the other, 
now about eleven years, came to life after his death, 


A number of years after the loss of her husband, the widow lived 
unmarried during about five years with another man, from whom she 
had three children, (two of whom are living) and with whom, she says, 


she has had no intercourse for the last eighteen months, because she 
would not follow him away. Among those of her elass she is consid- 
ered as a woman of bad conduct. 

The application of widow Edgar LeBlane for the tutorship of her 
sons, to enable her to receive an inheritance of some $13,000 in the 
succession of their paternal grandfather, was opposed by his widow 
and their grandmother as an informer, to whom, it appears, the care 
and custody of one of them had been entrusted by the father himself, 
but who is not an applicant for the tutorship. 

The district court sustained the opposition and excluded the mother 
from the tutorship. 

Article 303 of the R. C. C. authorizes both the exclusion and the re- 
moval from the tutorship of minors, persons of a conduct notoriously 
bad, ineluding as well fathers as mothers. It does not discriminate 
between legitimate and illegitimate parents and children. Art. 304. 

This article is identical with Article 444 of the French Code. 

Under the law and jurisprudence of France, the fact that a mother 
has given birth to a natural child since the death of her husband is 
trrefragable proof of notorious bad conduct, and suffices to exclude 
her from the tutorship. Magnin, Minorité, p. 125, § 397; Demolombe 
V 7, Fo. 484-7; Cour d’Appel d’Aix 1809, 24 Aout. 

It has, however, been held that intimacies held secret, divulged by 
confidential letters of the mother, whose depravation was not of a na- 
ture to inspire alarm as to the edueation of the children, do not consti- 
tute that netorious bad conduct which the law brands and which must. 
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exert to justify an exclusion or a destitution from the tutorship. Bor- 
deaux 15 pluv.,an XTIT; Ronen, 24 Janvy., 1859; see Toullier V. 2 § 1164; 
DemolombDe 7 § 484-6; Locré, Vol. 5 p. 166. 

Under that system the mother who has thus forgotten herself is even 
deprived de plano of the custody of her children. Paris, Dec. 2, 1882; 
Baudry Lacantiniére, t. 1, No. 882. 

The father is likewise reached by the same penalty. Lyon, 4 June, 
1878. 

The Court of Cassation, in construing the law, has recognized in courts 
called upon to pass upon questions of notorious bad conduct, a very 
extensive discretion in the appreciation of the facts constituting the 
offense. Cass, 15 Mar. 1864. 

It is true that an author of distinction says, and with good reason: 
* Devant la loi, toutes les classes de la société sont au méme rang; mais 
elles ne sont pas sur la méme ligne quand il s’agit @apprécier la con- 
duite qui résulte de leur éducation et de leur état dans le monde. Telle 
action d’une personne distinguée sera taxée d’inconduite notoire par un 
cons¢il de famille honorable, qui sera a peine remarquée 4 V’égard de 
toute autre personne, par un conseil de famille composé d@honnétes 
prolétaires. Ainsi, sur ce point, tout dépend encore de la situation des 
personnes dans la société.” Magnin des Minorités, 1-2, p. 125, No. 395; 
Marchand, Code de la Minorité, p. 245. 

But we fail to see how, by whatever standard measured, the acts of 
concubinage charged and proved to have lasted for years, can, for a 
moment, not be frowned upon judicially as a most censurable misbe- 
havior in any class or race whatever of society, 

When it is considered that—in Louisiana as in France—so jealous is 
the law in the protection which it extends to the persons and property 
of minors, it is provided that where a widow marries again, without 
having been previously maintained in the tutorship of her minor issue, 
she forfeits ipso facto the tutorship—the legal mind is at a loss to per- 
ceive why a widow, who misbehaves by living, unmarried, with another 
man, from whom she begets children, and who is considered as de- 
praved, should be allowed to take charge of the persons and property 
of her legitimate issue. R.C.C. 254; C. N. 394. 

In the instant case, the habits of the appellant before her marriage 
were bad, and since her widowhood have continued to be highly repre- 
hensible. She is twenty-eight years old, therefore still young. She 
has not absolutely reformed and may persist in misbehaving, so as to 
endanger both the morals and property of her children. 


The district judge decided correctly. 


Judgment affirmed. 


Rehearing refused. 
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MANNING, J. I cannot concur in this opinion. The opponent and 
grandmother is a negress who lived in concubinage with Pierre Le Blanc 
a white man until within a week or two of his death in 1882 when the 
ceremony of marriage was gone through. Edgar Le Blane was one of 
the children of this concubinage. He followed the example of his pa- 
rents and lived in the same way with Louise Beattie, a mulattress, un- 
~ til two weeks before his death when they married. She is the appli- 
; cant for tutorship of their children. If they are legitimate, she as 
surviving mother is entitled to their tutorship. Rev. Civ. Code, art. 
250. If they are illegitimat:, she is of right their tutrix. Idem, art. 
256. This last provision will be nullified by the opinion of the Court 
. in holding that art. 303, which excludes from tutorship persons of noto- 
as riously bad conduct, applies to mothers of illegitimate children. It is 
notorious bad conduct for a woman to have an illegitimate child, and 
therefore to say in the same breath that a woman is of right the tutrix 
of her natural child, but a woman of notorious bad conduct cannot be 
; tutrix at all, is to utter contradictory rules. 
: But I think we can decide this case for the applicant without trou- 
bling ourselves in reconciling these seemingly contradictory provisions. 
The evidence is that this woman Louise has lived an exemplary life 
for eighteen mouths. She has abandoned her evil course and for that 
period has “known no man.” Four witnesses concur in giving her 
irreproachable character latterly. Four others it is admitted would 
testify in like manner if needful to offer them. They all say her con- 
duct for a year and a half has been without blame, and her associates 
have been respectable for her station. The standard of morality and 
virtue among such people is not high. But apply the highest stand- 
ard—the proof is that her conduct has been notoriously bad but that 
now it is notoriously good. Is she to be denied the grace of repent- 
ance and amendment? Or having repented and amended, is her pre- 
vious bad conduct, not so very bad however in the estimation of her 
class, to be also a legal bar to the assertion of her maternal rights? 
- See Ozanne v. Delile, 5 Mart. N.S. 32; and Kershaw’s case, 5 Rob. 489. , 
The devolution upon these children of a considerable sum of money 
has provoked this contest. It seems to be assumed that their mother 
will waste it. Has not every lawyer’s experience furnished him with 
examples of reputable white widows squandering the money of their 
children which the law permitted them to take possession of without 
bond? The legislature must remedy that evil. It is not our province 
to do it. e 
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No. 9445. 


THE STATE OF LOUISIANA vs. ALCIDE DELAHOUSSAYE, 


An accused who, on arraignment, pleads guilty of the charge preferred against him, may 
be allowed to withdraw his plea of “ guilty” and to plead ‘‘ not guilty.” But the request 
to make the change must be made within reasonable time, and the discretion of the trial 
judge in refusing the request will not be disturbed on appeal unless the ruling be glar- 
ingly unjust. 

The ruling of the judge will be affirmed when nineteen days have elapsed between the date 
of the arraignment and that of filing the motion for the change of the plea, and when 
the jury for the term had in the meantime been discharged. 


A PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
DeBaillon, J. 


R. C. Smedes, District Attorney, and M..J. Cunningham, Attorney 
General, for the State, Appellee. 
C. E. Girard for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocut,J. The complaint in this case is that the accused was denied 
the right of withdrawing his plea of guilty. 

The record shows 

That on the 5th of March, 1885, an information was filed against the 
defendant charging him with the crime of horse stealing. 

On the 6th,.the day following, the accused was arraigned and pleaded 
“Guilty.” 

On the 25th of the same month, on which day sentence was to be 


passed on him, he filed, through counsel whom he had retained in the 


meantime, a motion praying for leave to withdraw his previous plea, 
on the ground that he had made it “ under a misapprehension of the 
law applicable to the facts of his case,” and praying for a trial by jury. 

In the bill taken to his ruling against the relief asked in the motion, 
the trial judge informs us that the jury for that term of his court had 
been discharged when this motion was filed, and that when arraigned 
the accused had made no request for the assignment of counsel to assist 
him in his defense. 

The charge of horse stealing does not involve any complicated points 
of law; hence in his motion, while the accused invokes a misapprehen- 
sion of the law applicable to his case, we do not understand him as de- 
nying the facts which were admitted in his plea of guilty. 

The main fact was the stealing of a horse, and we are therefore at a 
loss to conceive of what law he could have misapprehended, unless it 
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be the law fixing the penalty for the crime which he had freely and 
voluntarily confessed. ; 

This error could surely not justify the conclusion that he had pleaded 
through error as to the nature of the charge to which he was called to 
answer. 

Jurisprudence recognizes the right of an accused to recant his con- 
fession made on arraignment and to supplant it by the plea of not 
guilty. But itis clear that the judge may in his discretion refuse to 
allow the change when he is satisfied by the surrounding circumstances 
that the ends of justice cannot be served by allowing the privilege. 

The facts shown by this recurd are suflicient to satisfy us that the 
trial judge exercised sound legal discretion in overruling the motion in 
this instance. 

Nineteen days had elapsed since the day of the arraignment; the 
jury had in the meantime been discharged, and the relief prayed for 
would practically have operated a continuance of the cause to a future 
term of the court. We entirely concur with the judge in his ruling 
that the motion was made too late. ; 

We find no error in the proceedings. 


Judgment affirmed. 








No. 9307. 
JOHN PAsLEy vs. ANN MCCONNELL ET ALS. 
Sequestration is a rigorous remedy and cannot be extended by implication uor beyond those 
cases for which the law has expressly provided. 
An allegation that the writ is necessary to maintain the property pending the litigation in 
order that the revenues may be promptly collected is insufficient, There should be ap- 
prehension of waste or ot conversion to use. 


PPEAL from the Civil District Court tor the Parish of Orleans. 
Tissot, J. : 


W. S. Benedict for Plaintiff and Appellant. 
J. Timony for Defendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff brought this suit to be decreed the owner 
of certain real estate and prayed therein for its judicial sequestration 
for which a bond was given after our decree was sent down. A rule 
was then taken by the defendants to set aside the sequestration which 
was made absolute below and the plaintiff appealed. 
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The grounds alleged for the writ are “that a writ of judicial seques- 
tration is necessary in the premises to maintain the property in dispute 
and herein claimed by your petitioner, pending the litigation to the 
end that the revenues thereof may be promptly collected, that the civil 
sheriff be placed in possession thereof, that the taxes thereof may be 
paid, and the repairs necessary be made, to the end that your petitioner 
be restored to the peaceable and quiet possession of said property.” 

These allegations are insufficient to justify the issuing of the writ. 
There is no allegation that the party praying for the writ has good 
ground to apprehend that the defendants may make use of their pos- 
session to dilapidate or waste the fruits and revenues of the property 
or will convert them to their own use. Code Prac. art. 275. There is 
no allegation that the plaintiff apprehends anything, but merely an 
assertion that the writ is necessary to maintain the property pending 
the litigation in order that the revenues may be promptly collected and 
the taxes be paid and repairs be made. So far from there being an 
apprehension of waste of revenues there is instead an allegation that 
they would not be promptly collected. 

Sequestration is a rigorous remedy and cannot be extended by impli- 
cation nor beyond those cases for which the law has expressly pro- 
vided. Wilson v. Churchman, 4 Ann. 452; Barriere v. Feste, 9 Ann. 
435. 

The lower court set aside the writ. 


Judgment affirmed. 


No. 9375. 
JOHN W. PRESCOTT vs. BENJAMIN COOPER AND THE CITIZENS’ BANK 
OF LOUISIANA. 

A party who seeks the annulment of his contract on the ground of error, must establish 
error as to the nature of the contract, or as to the substance of the object of the con- 
tract, or as to the substantial qualities of such contract. 

Where the notarial act evidencing the contract read and signed by the complainant dis- 
closes fully and truthfully its nature and object with all its substantial qualities, the 
party cannot set up error on these points. 

‘Where a party unconditionally assumes a liability contingent as to its eventual amount, as 
in the case of the stock mortgages of the Citizens’ Bank, he is bound therebv, altbough 
he erroneously believed that such liability would be nothing, or less than it proves to 
be, such error affects the accidental and not the substantial quality of the object, and can- 
not affect the contract unless induced by the fraud or false representations of the other 
party. , 

He who alleges fraud must prove it. If the false representations which induced such error 
were made by a third person, without the knowledge or procurement of the other party 
to the contract, the validity of the contract is not affected thereby. 
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Lesion, however enormous it may be, has no effect to invalidate the contracts of persons of 
full age and under no incapacity, except certain designated contracts, of which this is 
not one. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Overton, J. 


R. J. Bowman and R. P. Hunter for Plaintiff and Appellee. 


White & Thornton, and M. Ryan and Miller d& Finney for Defendants. 
and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. The substantial allegations of plaintiff’s petition for re- 
lief in this case are: that in 1879, being in need of money, he applied 
to defendant, Cooper, for a loan to meet certain immediate, pressing: 
obligations; that Cooper informed him that he himself was the debtor 
to the Citizens’ Bank for a stock note of $1840, secured by mortgage on 
his (Cooper’s) plantation, which was payable in nine annual install- 
ments, and bore 64 per cent annual interest; that by obtaining the con- 
sent of the bank to the transaction, he (Prescott) could assume Cooper’s 
place as debtor of the bank and transfer the mortgage from his prop- 
erty to that of Prescott; and that, in that event, he (Cooper) would pay 
him in cash the amount of the note and let him have the advantage of 
the long time allowed for payment of the note; that Cooper then as- 
sured him that this $1840 note was the whole amount of his liability to 
the bank and all that Prescott would have to assume; that Cooper was 
subsequently joined in these representations and assurances by his 
attorney, Michael Ryan, Esq.; that, influenced thereby, he assented to 
the arrangement and made the necessary application for the consent of 
the Citizens’ Bank thereto; that some time thereafter he was informed 
that such consent had been given and that the necessary act, which had 
been prepared by the bank, was ready for his signature; that he re- 
paired to the office of the notary, who proceeded to read to him the act, 
when he, for the first time, discovered from its recitals that he was to 
acknowledge therein that he had purchased from Cooper 230 shares of 
the capital stock of the Citizens’ Bank, and that he was to acknowledge 
himself indebted to the bank for the full amount thereof, being the sum 
of twenty-three thousand dollars, and that he was to assume payment 
thereof, as well as of the stock note for $1840, and to grant a mortgage 
on his property to secure payment of the whole; that he then and there 
objected to these recitals, when he was informed by Ryan (Cooper’s 
attorney) that the stock mortgage was a mere formality and imposed 





NEW ORLEANS, MAY, 1885. 





Prescott vs. Cooper. 





no liability; and that, accepting and believing said assurance, he signed 
the act and consummated the transaction; that he has since discovered 
that said representations of Cooper and his attorney were false; that. 
he has been called upon to pay, and has paid, a contribution of two 
dollars per share on said stock mortgage, and has learned that he is 
held liable to future contributions to an indefinite amount; that he 
signed said act through error caused by the fraud, deceit and false rep- 
resentations of Cooper and his attorney; and he prays that his mort- 
gage in favor of the Citizens’ Bank be annulled; and that the former 
mortgage of the bank on the property of Cooper be reinstated; or, in 
default of such relief, for judgment against Cooper for $23,000 damages. 

If the furmidable allegations of this petition were sustained by con- 
vincing evidence, the plaintiff would certainly present a strong claim 
for relief. 

But what are the facts disclosed by the evidence? 

Whatever may have been the reticence of Cooper in the original in- 
terviews about this transaction, it is patent that the notarial act of 
mortgage read to Prescott before he signed the same, and at a time 
when he might have withheld his consent thereto, did affirmatively and 
distinctly inform lrim of every fact which it could have been his inter- 
est to know or the duty of Cooper to communicate; to wit: that he was 
not only to assume the stock note for $1840, bus that he was to pur- 
chase from Cooper the shares of stock, that he was to acknowledge his 
indebtedness to the bank in lieu of Cooper for the amount thereof, and 
that he was to grant a mortgage on his property for the payment of the 
same. 

What else was it necessary that he should know, or that Cooper 
should communicate to him? 

All pretenses, however true, that he had no prior knowledge of the 
existence of such stock, or of his purchasing the same, or of his incur- 
ring any liability or granting any mortgage therefor, lose their effect 
in the presence of the distinct recitals of the act admitted to have been 
read to him before the consummation of the transaction. These recit- 
als are clear, comprehensive and unambiguous, and distinctly disclose 
every fact of the ignorance of which Prescott now complains. On their 
face, they represent fully and truthfully the entire nature, object and 
substance of the contract, and leave no room for a pretense of simple 
error as to any of these points. ; 

' Prescott is shown to be a man of capacity and education, fully capa- 
ble of comprehending the meaning of words; his attention and consid- 
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eration were particularly given to them when read; and there is no ex- 
cuse whatever for his not fully understanding their plain significance. 

Unless, therefore, he was induced to attach to them a different im- 
port from that which they plainly convey, by some false or fraudulent 
representation made by Cooper himself, or by some other person in 
Cooper’s presence or having authority from him, Prescott can have no 
ground of complaint. The burden of proving such fraud evidently rests 
upon Prescott. 

The evidence discloses but two interviews between Prescott and 
Cooper (or, as Prescott says, three) connected with this transaction. 
Aé the first one (or two) only Cooper and Prescott were present. Pres- 
cott swears that Cooper then told him positively that the stock note 
for $1840 was his sole liability to the bank and all that Prescott would 
have to assume. Cooper as positively swears that he made no such 
statement, but told him he would have to take his place in the bank. 

In the absence of any impeachment of the character of either, can we 
give such preponderance to the testimony of Prescott as to accept it as 
sufficient proof of the alleged false and fraudulent representation ? 

The last interview took place between Cooper, Prescott and Ryan. 
Prescott again swears that the above statement was again made by 
both Cooper and Ryan. In this, he is positively contradicted by both 
Cooper and Ryan. We may remark here, in justice to that venerable 
jurist, Judge Ryan, that the first entry made in the note of evidence on 
the trial of this cause is the following: ‘The counsel for plaintiff with- 
draws all charges of fraud against Judge Ryan, and also the allegation 
that he was the attorney for Cooper.” 

There is no other evidence of any false representations by Cooper. 
He had no farther connection with the transaction until it was consum- 
mated. Prescott made his application to the bank for the substitution 
and submitted his titles and the appraisement of his property. After 
due consideration the proposition was accepted by the bank and the 
act of substitution was prepared by it and forwarded for execution. 

Nothing more whatever is shown to have passed between Cooper and 
Prescott, until after the completion of the transaction. Cooper was 
not present when the act was read and signed. 

It does appear that, during the reading of the act, when the recitals 
touching the stock indebtedness and mortgage were reached, Prescott 
made objection thereto, and that Judge Ryan then told him that this 
involved no actual liability, as he would never be called on to pay it; 
and on this assurance Prescott withdrew his objection, suffered the 
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no ex- It is needless to say that Judge Ryan was sincere in this statement. 
icanee, Nor is it so remarkable as it might appear to one unacquainted with 
nt im- ' the constitution and working of those phenomenal monunfents of her 
dulent folly, the old preperty banks of this State. As a matter of fact, the 
son in liability for this unpaid stock depends upon the amount of the ultimate 
ive no discrepancy between the value of the large assets of the bank and its 
y rests bonded debt. Down to the period of the war, the property was con- 
sidered more valuable than the debt, and these shares actually pos- 
t and sessed a value of about cight dollars per share, The emancipation of 
ction. the slaves and the deterioration in value of the real estate covered by 
Pres- the bank’s mortgages have changed this relation, and since 1870 it has 
k note been apparent that, without some unexpected and improbable appre- 
would ciation in the value of property, the stock must pay considerable con- 
) such tributions to make up a deficiency. It does not appear that this change 
bank. © in the condition of affairs was known to Judge Ryan, who had doubt- 
an we less superintended many such transactions before and even since the 
t it as war, in which the stock liability was treated as immaterial, if not an 
? actyal advantage. 
Ryan. Be this as it may, it must be borne in mind that Judge Ryan was not. 
le by the attorney of Cooper and did not represent him in any way; nor does 
“both the evidence disclose that Prescott had any reason to believe that he 
rable did. 
sabes The act of substitution fully informed Prescott that he assumed the 
with- liability to the bank for the stock, whatever it might be, within the limit 
areas of $23,000; and if he accepted and acted upon the opinion of a third 
person that practically it would amount to nothing, how can he hold 
Bein Cooper responsible for such an error not induced by him? 
ution Before proceeding very briefly to sum up the law applicable to this 
After state of facts, we may add that the evidence of Archinard shows that 
1 the Preseott had received ample warning of the danger of the transaction 
¥ into which he was entering. Archinard was known to him as having 
- and had similar dealing with the bank and had been consulted by him on 
- was the subject. Archinard testifies that he warned him against it; told 
him that he would not only have the stock note to pay, but that he 
itals would have to pay contributions on the stock and that it would ruin 
scott him. 
this Moreover, Prescott’s conduct after the transaction does not strengthen 
y it; | his case. Notwithstanding his surprise at the stock matter, he never 
the mentioned the subject to Cooper in their subsequent interviews or 











complained in any way of Cooper’s conduct. 
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It further appears that in October, 1880, he voted at the bank, as a 
stockholder, in favor of accepting the provisions of the Act of the Gen- 
eral Assembly, No. 79 of 1880, authorizing the bank to compromise 
with its creditors, and the stockholders to cancel their liabilities by 
paying twenty dollars per share on their stock. Surely this should 
have advised him of the errot into which he had fallen—yet he says 
not a word to Cooper. In 1881 he received from the bank a circular 
call for a contribution of two dollars per share on the stock, which he 
subsequently paid—yet not a word to Cooper. It was only in the sum- 
mer of 1882 that, for the first time, he opens his mouth to Cooper and 
claims that he has been deceived and defrauded, and that he shouid 
be relieved of the bargain of which he had so long enjoyed the advan- 
tage. 

Now, what is the law applicable to the facts heretofore disclosed ? 
It is sufficiently exposed in the textual provisions of our Code. Nullity 
of the contract is claimed on the grounds of error and fraud. 

1. Astoerror. To constitute a cause of nullity, simple error must 
be either as to the nature of the contract, or as to the substance of the 
object of the contract, or as to the substantial quality of the object. Rev. 
C. C. 1841 to 1845. The recitals of the act disclose fully and truthfully 
the. nature of the contract and the whole substance and substantial 
qualities of its object. 

So far as the stock transfer is concerned, that substance and the sole 
substantial quality were, that Prescott accepted the tiansfer of the 
stock and uvequivocally bound himself for the liability therefor to the 
bank, whatever it might be, within the limit of $23,000. That liability, 
as to its amount, was contingent in its character, and error as to what 
that amount might be or whether it might be anything, was an error 
as to a purely accidental quality of the object. The accidental charac- 
ter of such a quality is much more apparent than in the example given 
by Mourlon: 

‘‘Les qualités non substantielles sont celles que n’entrent qu’acces- 
soirement dans le contrat. Vous me vendez une maison et vous affir- 
mez quelle est solide et bien distribuée; elle n’est ni solidement con- 
struite ni bien distribuée. I] y a erreur de ma part; mais cette erreur 
ne vicie pas le contrat, parce qu’elle ne porte que sur une qualité ac- 
eessoire.” 2 Mourlon, p. 545. 

It is obvious that Cooper, neither expressly nor by any implication, 
warranted Prescott against being called on to discharge the liability so 

deliberately assumed. 
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To say that it is a substantial quality of a liability assumed that 
there should be no liability, is a contradiction in terms. 


2. Asto fraud, none is proved on the part of Cooper. All complaints 
as to the silence of Cooper on the subject of the stock in their original 
interviews are silenced by the full and complete information on that 
subject conveyed by the act. Cooper, who had acquired the stock by 
a similar act, knew that Prescott must necessarily receive such infor- 
mation, and the imputation of sinister motives is absurd. Much com- 
plaint is made of the fact that Cooper did not communicate to Prescott 
the fact that he nad himself paid some five or six hundred dollars in 
contributions on the stock. We find no force in this. He knew that 
Prescott would be apprised of the full measure of his obligations, and 
the payments which had been made did not increase, but diminished 
pro tanto, the amount of that liability. 

Prescott has no one to blame for his error except himself, in accept- 
ing too readily the sincere but mistaken opinion of Judge Ryan. But 
this entitles him to no relief against Cooper. Even had he been fraud- 
ulently deceived by Judge Ryan, which he does not pretend, the law 
on the subject is perfectly clear as laid down in the Code: “If the arti- 
fice be practiced by a party to the contract, or by another with his 
knowledge or procurement, it vitiates the contract; but if the artifice 
be practiced by a third person, without the knowledge of the party who 
benefits by it, the contract is not vitiated by the fraud, although it may 
be void on account of error, if that error be of such a nature as to in- 
validate it: in this case the party injured may recover his damages 
against the person practicing the fraud.” C.C. Art. 1847, No. 9. 

We have shown that the error is not “of a nature to invalidate the 
contract;” it is admitted that there was no artifice on the part of Judge 
Ryan; and it is clear that his representations, such as they were, were 
made without the knowledge or procurement of Cooper. 

Much is said about the lesion which affects this contract. It is greatly 
exaggerated in the statement of counsel, who pretend that Prescott has 
suffered an actual loss of $23,000, for which there is no foundation. 
But the law is emphatic that lesion, however enormous it may be, has 
no effect upon the contracts of persons of full age and under no inea- 
pacity, except ip certain designated contracts of which this is not one. 
C. C. art. 1861; 2 Mourlon, p. 553. 

While sympathizing with the plaintiff in his subjection to a hard bar- 
gain, we are constrained to conclude that he presents no legal ground 


for relief. 
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It is, therefore, ordered, adjudged and decreed, the judgment ap- 

pealed from be annulled, avoided and reversed; and it is now ordered, 

adjudged and decreed that the plaintiff’s demand be rejected at his cost 
in both courts. 


On APPLICATION FOR REHEARING. 


BerMuDEZ, C.J. The grounds urged were substantialiy pressed in 
, arguinent and received due consideration. ; 
4 It is possible that plaintiff has been injured and has suffered consid- 
erably for having signed the act in question. If that be the case, he 
has no one te blame but himself and we are powerless to relieve him. 
An inspection of the act shows that it formally conveys all needful 
data or elements of information touching the terms and conditions of 


the transfer and assumption, the rights acquired, and the obligations 
imposed and voluntarily assumed. 

The plaintiff might well have paused and considered the transaction 
more deliberately. His failure to have done so is a waiver, which has 
seriously involved him. 

The frauds alleged have not been proved. The representations, acts 
and doings established are insufficient to vitiate the contract, which 
must retain the vitality which plaintiff has himself imparted to it. 


Rehearing refused. 
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No. 9420. 
THE STATE OF LOUISIANA Vs. JAMES WALKER. 


If a mortal blow is unlawful and malicious, and death ensues, the perpetrator is guilty of 
murder, whether he intended or not to kill, as he is responsible for the effects of such 
Ps blow, though he did not intend to kill. 
‘ The intent need not be proved, as a mutter of fact. It may be presumed. or inferred from 
the circumstances of the transaction. 
A motion for a new trial, on the ground of misconduct of the jury, when unaccompanied by 
” a bill of exception setting forth the facts, cannot be considered. 
A motion in arrest, based solely on a charge of error against the decree refusing such mo- 
tion for new trial, on the ground that it is contrary to law and evidence, is not entitled 
to notice. : 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 





Ae ee SN pA No 


. M. J. Cunningham, Attorney General, for the State, Appellee: 
” 1. Malice is evil intent. Wharton Cr. Law, § 106. 


2. The intent to do enormous or severe bedily harm, followed up by homicide, is murder. 
Wharton Cr. Law, § 315. 
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3. Objections urged in a motion for a new trial, based upon the alleged misconduct of the 
jury, should be embodied in a bill of exceptions. 36 Ann. 310; 31 Ann. 804; 31 Ann. 
1171; 25 Ann, 418 ; 20 Ann, 389, 402, 

M. S. Crain, District Attorney: 
1. Death ensuing immediately after a mortal blow, the law presumes intent. 2 Bish. Cr, 


L. §§ 689-679. 
2. An actual intent is not necessary to constitute murder. 2 Bish. Cr. L. §§ 670-676. 


3. The probable consequences of the act presumes intent. 1 Bish.Cr L. § 735. 





Detendant and Appellant finrepresented in this Court. 


The opinion of the Court was delivered by 

Bermupez, C.J. The defendant appeals from a sentence of death 
passed on him on a prosecution and conviction of murder. 

The record contains a bill of exception, a sworn motion for a new 
trial and another in arrest of judgment. 

The bill recites as follows: 

“The jury had retired for deliberation and returned into open court 
for instruction, and the foreman of the jury, Mr. W. E. Maples, stated 
to the court that one of the jury was not content, on the ground that, 
though satisfied that accused struck the blow which caused death, he 
was not satisfied that accused intended to kill; whereupon, his honor, 
Judge A. W. O. Hicks, presiding, briefly and distinctly charged the 
jury that ‘when a blow is struck and death ensues, it is murder, and 
the intention has nothing to do with it;’ and whereupon the foreman 
instantly delivere.! into court an unqualified verdict of ‘ guilty of mur- 
der, as charged.’ 

“To which instruction or special charge defendant, by his counsel, 
instantly objected as contrary to the law or laws of Louisiana govern - 
ing the case, and as depriving the jury of their capacity and jurisdic- 
tion to discriminate between excusable and felonious homicide, which 
points of objection were overruled by the court.” 

The district judge did not concur in this statement. He added: 

“The above statement of the inquiry made by the juror and the in- 
structions given by the court is not correct. The juror stated to the 
court that all the jury save one was ready to return a verdict of guilty 
of murder. That one juror was satisfied that defendant killed Cates, 
and that the killing was malicious, but was not satistied that defendant 
intended to kill him and desired instructions on that point. The court 
did not tell the jury where a blow is struck and death ensues it is mur- 
der, and the intention has nothing to do with it. 

“The court did charge the jury in answer to the juror, that the intent 
to kill was not necessary in the case, had nothing to do with the ease. 
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“That the defendant was presumed to have intended the natural and 
probable consequences of his act. 1 Bish. § 735; 12 Ann. 628. If a 
mortal blow is unlawful and malicious, and death ensues, the perpetra- 
tor is guilty of murder; whether he intended to kill or not, he is re- 
sponsible for the effects of such willful and malicious blow, although he 
did not intend to kill. 2 Bish. Cr. L. §§ 689, 679.” 

The district judge simply meant, and said, that intent need not be 
proved as a fact; that it might be presumed or inferred. 

Those charges are sustained by the authorities to which reference is 
made, and by others besides. Wharton C. L. $§ 106, 107, and notes 112; 
note to §§ 107, 313, 315; 30 Mich. 16, Weller vs. People. 

The motion for a new trial on the ground of misconduct of the jury, 

» is unaccompanied by any bill of exception with annexed evidence. 

That, in arrest of judgment, is based on tiie ground that the judg- 
ment overruling thé motion for a new trial is contrary to law and evi- 
dence. 

It is sufficient to say that no showing is made justifying a review of 
the rulings of the district judge on those motions. 


Judgment affirmed. 








No. 9414. 
City oF SHREVEPORT vs. RED RIVER AND Coast LINE. 


A charge of wharfage dues for artificial facilities furnished by a city or town in order to 
promote the convenience of loading and unloading ships and other vessels, is not amen- 
able to the prohibitions contained in secs. 8 and 10 of Art. 1 of the Constitution of the 

+ United States, 

Bat such a charge will not be maintained and enforced unless it appears from the evidence 
that it rests on services rendered by the corporation to vessels or boats by means of 
wharves or wharfage facilities provided and maintained at the expense of the corpora- 
tion, and by means of which the loading and unloading of boats or vessels is materially 
and specially facilitated. 

Works by which the general commerce of a city, including the shipping, is benefited, will 
not justify a charge for wharfage against the owners of ships or other vessels. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


E. H. Randolph and H. L. Edwards for Plaintiff and Appellee. 
W. 8. Benedict for Defendant and Appellant. — its 


The opinion of the Court was delivered by 
PocHE, J. Plaintiff seeks to recover $4409 04 as wharfage dues on 
several steamboats owned and operated by the defendant company, at 
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the rate of ten cents a ton for each boat landing at the river front of 
the city, from the 4th of August, 1882, to the 20th of May, 1883. 

The grounds of resistance are substantially: that the charge is really 
a tonnage duty; that no wharfage facilities or conveniences are fur- 
nished by plaintiff; and that the amount charged is beyond a reason- 
able compensation. The defendant appeals from a judgment against 
it in the sum of $428 97, and plaintiff prays for an increase of the judg- 
ment to the amount sued for. 

The contention that the claim involves a tonnage duty, levied in vio- 
lation of secs. 8 and 10 of Article | of the Constitution of the United 
States, is virtually abandoned on appeal. The whole theory of plain- 
tiff, and the wording of the city ordinance on which the claim is pred- 
icated, show conclusively that the demand is based on alleged wharf 
facilities and conveniences furnished by the city and used by the de- 
fendant’s boats during the time claimed for. 

The right of recovery in such cases depends upon the artificial facil- 
ities for landing, for receiving and discharging merchandise, furnished 
by the plaintiff for the use or advantage of the ships or vessels sought 
to be made liable for such duties. 

A charge for the privilege of entering a port, or of remaining there, 
would fall within the scope of the constitutional inhibition. Buta claim 
for services rendered in the shape of wharfage facilities is recognized 
in law and has been enforced by the courts. 2 Ann. 538, First Munici- 
pality vs. Pease; 30 Ann. 190, Ellerman vs. MeMains; 32 Ann. 1293, 
Mayor and Trustees of St. Martinsville vs. Steamer Mary Lewis and 
Owners; Packet Company vs. Keokuk, 95 U. 8. 83. 

The pivotal question in this case involves, therefore, the existence 
during the time claimed, of wharves or other artificial facilities used by 
the defendant and provided and maintained at the expense of the cor- 
poration of Shreveport. 

The undisputed facts in the record are: that the main or principal 
landing in Shreveport is in front of Commerce street, which borders on 
and runs along Red river, between Texas and Cotton streets, which run 
from the river to the interior of the town. Between those streets, for 
a distance of some 1200 feet, Commerce street, of the width of 132 feet, 
is rocked-or covered over with cobble-stones; which work was made 
and is maintained at the expense of the city. 

During the highest stage of water iu the river, which lasts about 
forty days in each year, boats may and do land right at Commerce 
street, on which they discharge their cargoes and from which they re- 
ceive their return freights. 
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But during all other portions of the year, all water-crafts land and 
carry on their traffic on a sand-bar in front of said street, but many 
feet below its level, under an inclining bank of the river, or on the 
banks of a stream known as Cross bayou, which empties into the Red 
several blocks above the foot of Texas street. 

The record shows beyond a doubt, and it is conceded by plaintiff as 
a fact, that during low stages of water the city furnishes no artificial 
means whatever to facilitate the landings of boats or other water-crafts, 
and that all merchandise and other property shipped or received by 
water are deposited on the ground at the landing; and are kept dry in 
wet weather by being laid on dunnage, composed of planks and timber 
furnished by the owners of steamboats themselves. 


From that circumstance derives the theory of the judgment appealed 
from, as it holds the defendant liable only for the landings made by 
its boats during high water, at Commerce street. 

At this point, we may dispose of plaintiff’s prayer for an amendment 
of the judgment; it can find no sanction either in law or in the evi- 
dence before us. The argument that the defendant is liable for wharf- 
age duties in low water, when avowedly no artificial facilities whatever 
are furnished by the corporation, because their freights are hauled 
over Commerce street, because they leave thereon their skids and 
other material, and because they enjoy at that time as well as in high 
water the fire and police protection of the city, needs but to be stated 
to expose its utter weakness and its absolute lack of foundation in law, 
reason or common sense. 

The remaining, and in point of fact the vital, contention in the case 
hinges therefore upon the question as to whether Commerce “street, 
paved or rocked as we have stated above, and used as a landing in high 
water by the defendant’s and other boats, is a wharf within the accept- 
ed sense of the term. It is on that point mainly that the testimony is 
conflicting. Plaintiff’s witnesses all concur in treating it as a wharf, 
and defendant’s witnesses are equally unanimous in denying the prop- 
osition. The witnesses on both sides all agree substantially on the 
facts, but the divergence comes out of their varied definitions of the 
terms wharf and wharfage facilities. They all agree that Commerce 
street is one of the principal thoroughfares of the city, bounded on one 
,! side by the river and lined on the other by a series of large stores and 
warehouses; that vehicles of all kinds and descriptions are constantly 
run over it, and daily bring to and from the stores thereon large quan- 
tities: of-cotton and every kind of goods and merchandise used and 
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traded for in commerce, as well to and from the steamboats as other 
points in the city, from and to railroad depots, and to and from the 
country. They all concur, as far as their means of knowledge extend, 
that the works by means of which the street, at that particular point, 
is rendered and made fit for constant use and passable at all times, 
were made by and at the enormous expense of the city; that it is main- 
tained at the expense of the corporation, and that one-third of the orig- 
inal cost was charged to and paid by the owners of lots abutting there- 
on. The only point left open therefore involves the proper meaning of 
the terms wharf and wharfage facilities. 

We adopt the definition-suggested by plaintiff’s counsel and given 
by Webster: A wharf is ‘‘a perpendicular bank or mound of timber or 
stone or earth raised on the shore of a harbor, river or canal, etc., or 
extending some distance into the water for the convenience of lading 
and unlading ships and other vessels.” By Bouvier, a wharf is defined 
as ‘‘a space of ground artificially prepared for the reception of mer- 
chandise from a ship or vessel, so as to promote the convenient loading 
and discharge of such vessel.” These definitions substantially agree 
with those given by other authors. 

The essential requisite is an artificial construction which facilitates 
the loading or unloading of vessels or steamboats. Now, what facili- 
ties are afforded in this case by the works constructed and maintained 
at the expense of the city of Shreveport? 

Whether they land in low water at the sand-bar, or in high water at 
Commerce street, the boats are tied to posts provided by their owners, 
and launch their stages to the river bank, on which their freights are 
deposited, using dunnage in either case when the condition of the 
weather or of the soil requires that precaution. 

It will not be gainsaid that when he has thus delivered the goods or 
merchandise entrusted to him for transportation, the common-carrier 
has fully complied with his contract of affreightment, whether the de- 
livery takes place below on the sand-bar or above on Commerce street. 


The only difference is felt in the hauling; from Commerce street it 
is shorter, and in muddy weather it is facilitated by the cobble-stone 
pavement. But, as to the common carrier, the evidence discloses no 
difference; and we have failed to discover any enhanced facilities 
afforded to him by the works which plaintiff erroneously holds out as 
wharf facilities, unless it be in the means of approaching his landing. 

We conclude, and we therefore hold, that those works contribute to 
enhance the general commercial facilities of the city of Shreveport; 
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but tbat they do not materially add “to the convenience of lading and 
unlading ships and other vessels” at that pert. 

This record, in our opinion, presents the attempt of a corporation to 
charge and collect wharfage “for the use of that which is not a wharf, 
but merely the natural and unimproved shore of a navigable river.” 
Such pretentions have always been discountenanced by the courts. 
Cannon vs. New Orleans, 20 Wall. 577; Packet Company vs. Keokuk, 
95 U.S. 88. 

Hence the city has no power or authority to charge wharfage duties 
on the grounds set forth in this suit; and the judgment appealed from 
is therefore erroneous. . 

Concluding, as we do, that steamboats are not specially benefitted by 
the works erected on Commerce street, and that their owners cannot be 
charged therefor simply because they are incidentally facilitated in 
their trade in common with the balance of the commerce at Shreveport, 
we are not concerned with the question of the character or rate of 
charges made by the city in the premises. 

The judgment rendered in favor of plaintiff is therefore annulled, 
avoided and reversed; and plaintiff’s claim is rejected and her action 
is dismissed at her costs in both courts. 


Rehearing refused. 


DISSENTING OPINION. 

FENNER, J. The reasons given by the district judge for his judg- 
ment in this case are satisfactory to my mind and supported, it appears 
to me, by the law and the evidence. 

I think his judgment should be affirmed and, thereforé, dissent from 
the opinion and decree herein. 








No. 9373. 
Mrs. Lizzie COLEMAN vs. FRANK H. COLEMAN. 
THIRD OPPONENT. 

A third opponent claiming property seized under execution, cannot attack the judgment of 
the seizing creditor or the proceedings under it, unless he first establish his right or 
title to the property. 

If he is the owner of it. his right thereto must prevail, however valid the judgment of the 
creditor and the proceedings un:ler it. If he is not the owner, he is without interest to 
attack the right of the creditor making the seizure. 

A conveyance of real estate, to have cffect against third persons, must be properly recorded 
in the parish where the property is situated. 

A wife separated in property from her husband is a third person with respect to all sales 

and contracts made by the husband in which she does not join. 


Gro. W. SENTELL, 
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PPEAL from the Eighth District Court, Parish of East Carroll. 
be Delaney, J. 


W. Montgomery for Third Opponent and Appellant: 

1. The right to secure a debt by a sale with right of redemption, is well established. 32 
Ann. 94; Ib. 784; 31 Ann. 384. 

2. The right to redeem falls ipso facto upon failure to pay the sum borrowed. 35 Ann. 855, 
Jackson vs. Lemle. 

3. Where the wife sets up her judgment of separation defensively, and it is alleged to be 
fraudulent and collusive, she must sustain its validity by proof. See Powles vs. Cook, 
28 Ann. 546; 19 Ann. 96; 4 L. 422; 12 L. 304; 11 L. 536; 4 Ann. 135; 10 Ann. 87.5 


B. J. Sage, on same side, on application for rehearing. 


F. F. Montgomery for Defendants and Appellees: 

Sales of property by instruments under private signature are valid against bona fide cred- 
itors or purchasers only from the date of registration or from the actual delivery of the 
thing sold. C.C. 2242 and 2243. 

An act under private signature, to have any effect as to third persons or bona fide creditors, 
must be acknowledged or proved up by the subscribing witnesses, and the certificate of 
such acknowledgment recorded with the instrument.! [C. C. 2250. 

If A borrows money from B, and makes titlo to real estate to secure the payment and re- 
serves the right to redeem, but all the time remains in the quiet, undisturbed and undis- 
puted possession, leasing the property and collecting the rents and paying the taxes as 
owner, such a transaction will be considered a form of security and not an absolute sale. 

The debtor has the right to impute the paymant, or it can be done by agreement between 
the parties. C.C.2159; 15 Ann. 526, Slaughter vs. Milling. 

If left to the law, payments will be imputed to the debt the debtor has most interest in pay- 
ing. Where a mortgage or pledge exists on property, tie payment will be imputed to 
such rather than an ordinary debt. C.C, 2161; Speller & Allen vs. ‘their Creditors, 
16 Ann. 294. 

The proof shows that Coleman's entire interest in the property seized was about 75 acres, 
and 175 as claimed by counsel. The revenues amounted to about $200 per annum. 

Coleman was allowed to testify in his own behalf and not for his wife. (See Bill of Excep 
tions.) ° 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, under a judgment against the defendant, 
her husband, seized a plantation described in the pleadings as his 
property, to satisfy her debt. 

G. W. Sentell interposed as third opponent and claimed title to the 
plantation, and from an adverse judgment appeals. 

There are a namber of issues raised by the pleadings and discussed 
at length by the counsel, to only one of which we need refer, as it is 
decisive of the case. 

It is urged by the plaintiff that the deed or alleged act of sale, under 
private signature, on which the title claimed by the third opponent is 
based, was never recorded in the parish where the property was sita- 
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ated, or elsewhere; and was therefore without effect as to the plaintiff, 
a seizing creditor. 

As a legal proposition, this cannot be controverted. Article 2266, C. 
C., declares that ‘all sales, contracts and judgments affecting immov- 
able property, which shall not be so recorded, shall be utteily null and 
void, except between the parties thereto.” See also C. C. 2242, 2246, 
2253; 25 Ann. 290; 21 Ann, 591; 28 Ann. 807. 

In this case the plaintiff was separated in property from her husband, 
the defendant, and had seized the plantation then in his possession, 
and she was no party to the act under which the third opponent claimed 
title, and was and is, in legal contemplation, a third person even with 
respect to acts executed by her husband in which she did not join. 
Bank vs. Ferry, 32 Ann. 315; Insurance Company vs. Warren, recently 


decided and not yet reported. 
Under this view of the case, it is unnecessary to consider other issues 


raised by the third opponent touching the rights and proceedings of 
Mrs. Coleman against her husband. If Sentell were the true owner of 
the property, with deed of record binding third persons, then his title 
must prevail against her, though her judgment and proceedings there- 
under were unassailable. If he is not the owner, or has not a title that 
is operative against her, then he is without interest to attack the valid- 
ity of her said judgment and rights under it. He must stand on his 
own title and not the weakness of hers; and cannot be heard even to 
assert a want of title in the husband to the property seized under her 


execution. 
The conclusion reached respecting the rights of Mrs, Coleman, main- 


taining her seizure against Sentell, virtually determines the whole case 
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as to all parties to this controversy. 

It is true that Sentell makes both Mrs. Coleman and her husband, 
Frank Coleman, parties defendant to his action for the land, but if he 
has no title to the property which can affect Mrs. Coleman, he would 
be without interest to press the suit against Coleman, unless the land 
was of sufficient value to leave a surplus when sold to meet the judg- 
ment that Sentell might recover against Coleman; but we find from the 
sheriff’s return on the fi. fa. that the land has already been sold and 
the entire proceeds of the sale amounted only to $500—much less than 
Mrs. Coleman’s judzment against her husband. So that it becomes un- 
necessary to determine the controversy between Sentell and Coleman, 
as presented by the pleadings. 

The third opponent in his petition prayed that, in the event the 
court should determine that the act under which he asserts title to the 
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land should be held not to be a sale with the equity of redemption, 
it might be held to be a mortgage, and asked for the amount claimed 
as owing by Coleman with the recognition of the mortgage. He com- 
plains of the ruling of the judge in ruling that the demands were in- 
consistent, requiring him to elect, and asks that the ruling be corrected. 

The record shows that he did elect to stand on his title to the land, 
without reservation or protest, or excepting to the ruling, and he can- 
not now be heard in his complaint against the action of the judgment 
in this respect. 

We are asked to amerd the judgment appealed from by allowing 
damages upon the dissolution of the injunction. From the peculiar 
circumstances of the case, and varticularly from the fact that the prop- 
erty was sold pending the injunction, as we construe the return on the 
writ, the claim for damages was properly disallowed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower covrt be affirmed, with costs. 


Rehearing refused. 








No. 9417. 
THE STATE oF LOUISIANA VS. PHILOGENE SIMON. 

The verdict of a jury in a criminal trial need not be written. 

We have no code of practice for criminal causes but follow the common-law procedure in 
them, and written verdicts are unknown to that system. Verdicts in criminal trials 
are delivered by the foreman of the jury ore tenus and are recorded by the clerk. 

Where a witness introduced by the defendant has sworn that he did not know a certain 
thing to have happened, and other witnesses are offered by the defendant to prove that 
it did happen and he knew it, their testimony should be received although the effect of 
it is to contradict his own witness. The main substantive thing to be proved was a 
fact inconsistent with the prisoner's guilt and the knowledge of that fact by the first 
witness was only an incident. 


PPEAL from the Twenty-first District Court Parish of St. Martin. 
Gates, J. 


OC. H. Mouton, District Attorney, for the State, Appellee. 
Felix Voorhies and Mouton & Martin for Defendant and Appellant. 
— * 


The opinion of the Court was delivered by 

MANNING, J. From aconviction of larceny and a sentence thereon 
to two years’ hard labour the defendant appeals. 

One of the grounds of the motion for a new trial is misconduct of 
the jury in asking and receiving instructions from the sheriff touching 
their verdict after they had retired for deliberation. 
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The facts were, after the jury had determined upon their verdict 
the foreman rapped the door, the usual signal for their officer to come, 
and on the sherift appearing the foreman asked him bow he should 
write the verdict. The sheriff answered he must go and ask the judge, 
but the foreman clutched him by the sleeve and repeated the question, 
whereupon the sheriff said he must write guilty or not guilty which- 
ever the verdict was, and then the sheriff went straightway in the 
court room and told the judge. The judge then sent for the jury and 
he says he instructed the foreman how to write the verdict and sent 


them back. 
This is not such misconduct as vitiates the verdict, although the 


sheriff should not have answered the foreman’s question at all but 
have informed the judge at once instead of answering and then tell- 
ing the judge. 

It 1s curious however that neither the Court nor any of its officers 
seem to have remembered that the verdict need not have been written 
at all. We have no code of practice for criminal causes but follow the 
procedure of the common law in those matters, and at common law 
verdicts are not written. They are delivered by the foreman ore tenus 
and are recorded by the ‘clerk, the following of which simple form 
would have obviated the necessity of sending the jury to and fro with 


worthless instructions. 
Another ground is the refusal of the Court to hear the testimony of 


five witnesses offered by the defendant, says the bill, to impeach the 
testimony of a witness of hisown. The circumstances were these ;— 

Ulysse Lorins had been subpcenaed as a witness by the State and 
the accused. The State did not offer him. The accused did. The 
larceny charged was of a cow and the accused expected to prove by 
Lorins that he had bought the cow of one Victorin and Lorins had 
seen him pay for her, but Lorins swore he had not witnessed such pay- 
ment and knew nothing of the matter. The five witnesses were offered 
to prove that the defendant did buy the cow and paid for her. They 
‘were expected to prove also that Lorins did know of such purchase 
and payment having been present thereat, but that was not the main 
and substantive fact to be established but rather an incident, and 
although the bill states the object of the testimony was to impeach 
his own witness, we cannot permit clumsiness in draughting a bill of 
exceptions to deprive a convicted party of opportunity to vindicate 
his innocence, if so be he is innocent. It is manifest from the recitals 
- in the bill what the object of the proffered testimony was, viz to es- 
tablish a fact inconsistent with and repugnant to the guilt of the 
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accused as charged,, and the circumstance that in establishing it, 
another witness of the defendant would be shewn to have sworn 
falsely is not an obstacle to the introduction of the evidence. 

The books say such contradicting evidence may be introduced when 
the accused has been taken by. surprise by an artful or untruthful wit- 
ness when the main object of the evidence is to contradict another 
witness on the same side. 1 Greenleaf Ev. § 444; Roscoe Cr. Ev. 170; 
Proffatt’s Jury Trials, 231. 

A new trial must be granted for the correction of this error. 

It is therefore ordered and decreed that the verdict of the jury is 
set aside and the sentence thereon is avoided and the cause is re- 
manded for a new trial. 





No. 9421. 


City oF NEW ORLEANS vs. GREAT SOUTHERN TELEPHONE AND TEL- 


EGRAPH COMPANY. 

In cases not falling within those specially provided for in the Code of Practice, or other 
statute, as proper for the issuance of injunctions, but based on the general discretion 
vested in judges by Art. 303 to grant injunctions when necessary to prevent any injuri- 
ous act, the application is addressed to the sound and legal discretion of the judge; and 
his refusal to grant a preliminary injunction will not be disturbed on appeal to this 
Court, unless we are clearly convinced that he kas committed evident error. In this 
case we think his discretion was wisely exercised. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


W. H. Rogers, City Attorney, and Branch K. Miller, Assistant City 
Attorney, for Plaintiff and Appellant. 


Bayne & Denegre for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. The argument in this case has taken a most unwar- 
ranted range, embracing the entire merits of an important and difficult 
controversy, while the only appeal before us is one from an‘ order of 
the district judge refusing a prayer for a preliminary injunction. 

Declining to follow the example of counsel, we shall carefully abstain 
from any discussion of the merits and restrict ourselves closely to the 


question before us. 

The plaintiff’s petition is based upon a city ordinance of December 
11, 1883, which provided that “‘no poles for the supporting or use of 
wires for telegraph or telephone purposes shall be allowed to be erect- 
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ed, or any existing poles allowed to remain, in that portion of the city 
embraced by Jackson, Elysian Fields, Roman streets and the Missis- 
sippi river, except upon the payment of five dollars per annum per pole 
for every such pole erected or then in use within said portion of said 
: city; said payments to be made annually in advance, and to commence 
in ; January, 1884.” 

The petition alleges that at and prior to the date of said ordinance, 
the defendant had in use and has since maintained six hundred poles 
within the terms of its provisions; that, notwithstanding demand, the 
company had failed and refused to pay the $3000 due for said poles for 
the year 1885; that, without such payment it had no right to maintain 
such poles; and that to permit it to do so would inflict irreparable in- 
jury on the city. The prayer is for a preliminary injunction restrain- 
ing the company from maintaining or using the poles until it shall pay 
said sum, and for a final judgment for the amouut thereof and making 
the injunction perpetual. 

After hearing the parties, on the face of the petition, the judge en- 
tered his order refusing the preliminary injunction. 

Referring to the section of the Code of Practice regulating injunc- 
tions, we find that Articles 298 to 302, inclusive, prescribe particular \ 
cases in which the writ should be granted. This case obviously falls 
outside of those provisions. 

Article 303 adds a general provision in these words: “ Besides the 
cases above mentioned, courts of justice may grant injunctions in all 
other cases when it is necessary to preserve the property in dispute 
during the pendency of the action and to prevent one of the parties, 
during the continuance of the suit, from dilapidating the same or from 
doing some act injurious to the other party.” 

There is nothing here affecting the preservation or dilapidation of 
the property in dispute, and, therefore, this application, if it have any 
foundation, must rest on the final clause of Art. 303, authorizing in- 

- junctions to prevent one party “from doing some other act injurious 
: to the other party.” 

We look in vain for any other provision ot law authorizing an injune- 

tion in such a case as that presented in this petition, and have been 
" referred to none. 
Se It is not covered by sec. 21 of Act 7, of Ex. Sess. of 1870, authorizing 
| the city to enjoin parties from pursuing business until they have paid 
their license, because it is admitted that the charge here involved is 
- not a license tax. 
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Such an express provision was deemed necessary to authorize an 
injunction in that case, and in its absence no doubt it would have been 
unauthorized. 

In the case of Beebe vs. Guinault, 29 Ann. 795, this Court held that a 
party applying for a writ of injunction, who has complied with all the 
conditions prescribed by law for its issuance, has a right to it and 
courts have no legal power to refuse it. But that dictum applies gnly 
to the particular cases in which the law has expressly directed that the 
writ should issue. It has no application to the general authority con- 
ferred on courts to enjoin injurious acts not embraced in those partic- 
ular provisions. It is not every injurious act the prevention of which 
may be the fit office of an injunction; otherwise the prior specific pro- 
visions would have been superfluous. Under this clause of Art. 303, it 
is clear, therefore, that a discretion is vested in the judge to determine 
whether the injurious act set forth is one proper for the exercise of the 
remedy by injunction. This means, as waé said in the case above quo- 
ted, ‘‘a sound legal discretion, and not an arbitrary one.” 

The question for us to solve in the present appeal is simply, whether 
in his refusal of the injunction the judge exercised a sound and legal 
discretion. Unless clearly convinced to the contrary, we should not 
interfere with such an order. 

We are not so convinced. We are disposed to concur with the dis- 
trict judge that it is not a proper case for a preliminary injunction. 
The injury to the city consists, not in the maintenance and use of the 
poles, but in the failure to pay the charge claimed. It is a question of 
dispute concerning legal rights. 

The status quo may well subsist undisturbed until that question is 
judicially settled, when it will be time enough to apply injunctive rem- 
edies if determined in favor of the city. 


Judgment aftirmed. 








No. 9462. 


THE STATE EX REL. J. CITTAROTTO Vs. JUDGE OF CiviIL District CouRT 


FOR THE PARISH OF ORLEANS. 

An order of the Civil District Court dismissing an appeal from the city court on the ground 
that the record of appeal was filed unstamped, is invalid in the absence of any law re- 
quiring such records to be stamped before filing. 

The stamp act of 1880 does not apply to appeals in such cases, which had then no legal ex- 

~ istence. , 
The right to appeal from judgments of city courts in certain cases was conferred by the 
., amendments of Articles 130 and 135 of the Constitution adopted in 1884. 
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The Act of 1880 did not propose to repeal the anterior legislation regulating costs in cases 
of appeal from justices of the peace, which is not on the same subject matter. 

Costs incurred in app: al cases from the city courts are limitable to jive dollars, by rule of 
court, and recoverable in stamps. 


A PPLICATION for Certiorari. 


Chas. Louque for the Relator. 
F. A. Monroe, Judge Respondent, in propria persona. 





The opinion of the Court was delivered by 

BermupDeEz, C.J. This is an application for a certiorari. Its object 
is to test the validity of an order dismissing the appeal taken by the 
relator from the judgment of a city court to the Civil District Court, 
on the ground that the filing of the record of appeal, though season- 
able, was made in violation of a prohibitory law, which requires, as a 
condition precedent for the fijing, the affixing of a stamp to the record 
of appeal. 

The district judge in his return refers to sec. 2 of Act No, 136, p. 187, 
of 1880, in justification of his action. 

That section declares that: *‘ no clerk shall file or permit to be filed 
any paper or document, or issue any process, copy, certificate or other 
proceeding, unless the requisite stamp has been affixed thereto.” 

That law does not and could not provide, at the time it was passed, 
for the stamping cf the record in appeal cases from the city courts, for 
the obvious reason that the judgments of such courts were not then 
receivable on appeal, but became final in the court by which rendered. 

It is only since the adoption of the amendments of Articles 130 and 
135 of the Constitution, that causes determined by those courts have 
become appealabe to the Civil District Court for the parish of Orleans. 

It thorefore follows that, as the law relied on did not provide for the 
stamping of records of appeal from city courts, the appellant was not 
required to affix any stamp thereto previous to the filing thereof, as a 
condition precedent therefor. 

We have been referred to no law passed since the adoption of the 
constitutional amendments for the stamping of such records. 

The law of 1880 did not repeal all laws on the subject of costs in all 
judicial proceedings. It contemplated to recall only such as had been 
framed on the same subject-matter, or were iv conflict with its own 
provisions. 

As that law did not provide for costs, or fees, or stamps, in cases of 
appeals to the district court, the anterior legislation relative to such 
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costs, in cases of appeals from justices of the peace, could not be and 
was not, on the same subject-matter or in conflict with it. 

Considering therefore that the record of appeal was duly and season- 
ably filed, we conclude that the order of dismissal complained of is in- 
valid and that the relator is entitled to the relief sought. 

It is, therefore, ordered and decreed that the said order of dismissal 
of appeal made by the Civil District Court of the Parish of Orleans, in 
the division presided over by the respondent judge, be avoided and 
annulled, and that the district judge be and he is hereby directed to 
try the cause in which the same was made as though it was never 
made, and to dispose of it in conformity with the provisions of the law. 


Rehearing refused. 





On APPLICATION FOR REHEARING. 


While we said tha! the anterior legislation touching appeals from 
justices of the peace had not been recalled, we did not announce that 
the costs in such cases conld be paid in money to the clerk, for this the 
Constitution forbids. 

It may be that by virtue of the power delegated by the Constitution 
to make rules not in conflict with law, the district court had authority 
to prescribe that in case of appeals from city courts (which are assim- 
ilated to justice courts, which they have replaced) there should be af- 
fixed to the record of appeal a stamp of five dollars, before the filing 
of the same; but nothing shows that the rule on the subject made it 
a condition precedent, under pain of dismissal of the appeal. 

In the present instance the relator has averred a state of facts to 
show his inability to have procured the stamp previous to the filing, 
which appear to justify the omission. The relator affixed the stamp 
the day after to the record, which had been filed by the clerk within 
the legal delay. 

The suggestions of the district judge are valuable, conservative and 
well appreciated. . 

The rule of his court, to which he refers as requiring the stamp of 
five dollars to cover all costs in cases of appeals from city courts, is one 
which, under the exeeptional features of the case, may legitimately be 
forced in the absence of any’ adverse legislation, subsequent to the 
stamp act of 1880. tase 

This explanation of our previous opinion can well be given without 
granting a rehearing. | 


Rehearing refused. 
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No. 9406. 


THE STATE OF LOUISIANA ‘VS. JOHN DALY ALIAS SONNY DALY. 


In criminal cases trial judges cannot be required to charge to the jury abstract principles 
of law, having no connection with or bearing on the state of facts disclosed, or the 
nature of the. charge in the case on trial. State vs. Riculfi, 35 Ann. re-affirmed. 

The fact that stolen goods are shortly after found in the possession of the accused in a case 
of larceny, creates a prima facie presumption of his guilt, and throws upon him the 
burden of accounting satisfactorily for the way that he came by said property, in de- 
fault of which the legal presumption will be sufficient to justify conviction. 


/ PPEAL from the Criminal District Court for the Parish of Orleans. 
i Roman, J. 





M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


John J. Finney for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocnk, J. 1. On.his trial for larceny the accused asked the judge 
to give the following special charge to the jury : 

‘If the property alleged to have been stolen, be taken by another 
person than the accused and out of the latter’s presence, but subse- 
quently found in the possession of the accused, and if it be shown 
that he knew that the property was stolen, he may be convicted upon 
a charge of receiving stolen property, knowing the same to have been 
stolen, but should not be convicted of larceny.” He complains of the 
refusal of the judge to give the charge. 

His bill contains no averment that proof had been made of the fact 
embodied in his proposed charge, and as he was being tried for lar- 
ceny, he could not be convicted of the crime defined in his legal prop- 
osition. Hence, under the circumstances, the judge in giving the 
charge as suggested would simply have instructed the jury on an 
abstract principle of law which had no special bearing on the case 
before them, and ano application to, or connection with the state of 
facts which they were called on to consider. 

The duty of the judge is to expound to the jury the law of the case, 
and he cannot be expected, as in fact he could not be allowed, to give 
them a general lecture on law. 

This Court has been frequently called to consider the duty of trial 
judges in matters of this kind; and its examination of the jurispru- 
dence, both in this State and in our sister States, has led to the adop- 
tion of the following rule, to which we shall uniformly adhere: “A 
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judge not only may, but should refuse to charge an abstract legal 
proposition, which has no bearing upon the case on trial, whether the 
proposition be correct or incorrect, or whether it be correet in part 
and incorrect in part.” 


We, therefore, approve of the judge’s refusal to instruct the jury 
upon matters not developed by the facts of the case, and therefore 
foreign to the real question at issue. State vs. Riculfi, 35 Ann. 775. 

That issue involved the question of the taking of the property by 
the accused. If the evidence failed to show the taking by him, either 
by direct testimony or by legal presumption, the case was with him, 
and the jury had nothing to do with the taking by another person. 

2. The accused was also refused the following special charge ; 

“The mere possession of stolen property, without some corroborative 
evidence of his guilt, is not sufficient to warrant his conviction.” 

It was properly refused because it embodies a principle in direct 
antagonism with the well established rule on the legal presumptions 
in cases of larceeny—-ané which we understand to be as follows: 

‘“*When there is no direct evidence of the larceny by some person 
who actually saw the defendant commit it, his guilt can only be proved 
from his own admissions, or by evidence of facts from which the jury 
may fairly presume it.” 

‘‘When goods stolen are, very shortly afterwards, found in the pos- 
session of a man who is unable satisfactorily to show by evidence in 
what manner he came by them, the presumption is that he is the per- 
son who stole them.” Archbold’s Crim. Practice and Pleadings, 
Waterman’s notes, p. 397. 

Under that rule the possession, shortly after, of stolen goods by the 
accused, throws upon him the burden of showing the way that he 
came by such possession, in default of which, the prima facie pre- 
sumption becomes absolute and justifies conviction. 

But, under the theory advocated by defendant’s counsel, the burden 
of proof of the guilt of the aceused would still be on the State, even 
after proof of the possession by the accused of stolen goods, shortly 
afterwards. 

The rule above quoted from Archbold, has been culled and crystal- 
ized from numerous decisions of courts of several States of the Union, 
and has been followed by this Court. State vs. Amelia Kimble, 34 
Ann. 392. 

In that case we said: ‘‘ When stolen property is found in the pos- 
session of the person charged with larceny, it is for the accused to 
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show how he came by said property, and it is for the jury to decide 
whether his account or explanation of such a fact is reasonable or 
sufficient or not. Such account is not to be taken for true, simply be- 
cause the prosecution does not rebut it.” 

It is true, as counsel contends, that the prima facie presumption 
from the possession of stolen goods may be overcome by the accused ; 
but it is nevertheless true, that the burden is on him to make out the 
proof of rebuttal. 

This is the true meaning and the spirit of the rule, and we find it 
fully embodied in the general charge of the judge to the jury in this 
case. His charge is exhaustive, fair and impartial, and it atfords no 
just cause of complaint to the accused. 


Judgment affirmed. 








No. 9464. 


THE STATE EX REL. SUSANNE JARVO Vs. JUDGE OF CRIMINAL Dits- 
TRICT COURT FOR THE PARISH OF ORLEANS, SECTION A. 


Revisory legislation, embodied into a system of laws and termed the Revised Statutes of the 
State, which embrace antecedent statutes of a genera] nature on various subjects, and 
reduces them to one body and one text, repeals all prior statutes upon the same subjects 
not included in the revision, especially where it contains an express repealing clause. 

So, the third section of the act approved the 22d February, 1817, denouncing the crime of 
concealment by the mother of the death of her infant child and declaring the penalty 
therefor, was repealed by the repealing clause of the Revised Statutes of 1870 (“ection 
3990 thereof), the said section not being included in said Revised Statutes and not being 
excluded from the operation of said repealing clause by express exception or mention 
therein. 


= for Prohibition and Certiorari. 
éA 


Jos. C. Walker for the Relator. 
Tionel Adams for the Respondent. 


The opinion of the Court was delivered by 

Topp, J. The relator was convicted of an offense declared in the 
third section of an act approved 22d February, 1817—the title of said 
act being: “An act supplementary to an act for the punishment of 
crimes and misdemeanors.” The act to which it was supplementary 
being an act of May 4, 1805. 

The section referred to reads as follows: 

‘* That if any woman shall be delivered of any issue of her body, and 
shall endeavor privately, either by drowning or secret burying thereof, 














de 
or 


ie 
on 
he 


it 
1is 
no 


the 
ind 
cts 
. of 
ty 
ion 
ing 
ion 


nd 
of, 








NEW ORLEANS, MAY, 1885. 579 





State ex rel. Jarvo vs. Judge, 





or in any other way, either by herself or with the aid and assistance of 
others, so to conceal the birth thereof that it may not come to light, 
whether it be born alive or not, in any and every such case the said 
mother, together with all and every other such person or persons 80 
aiding and assisting shall, on conviction thereof, be punished by im- 
prisonment for not less than five nor more than fourteen years.” 


After a verdict of guilty was returned by the jury, the relator was 
remanded to prison to await sentence. 

At this stage of the proceedings in the trial court, she applied to this 
Court for writ of certiorari and prohibition, with a view to have the 
prosecution annulled and to prevent the passing of the sentence and 
the infliction of the punishment authorized by the section quoted. 


The case not being appealable, the relator invokes the aid of the 
supervisory powers granted to this Court by Art. 90 of the present Con- 
stitution. No question is raised by the pleadings as to the case coming 
within the seope of the powers referred to. 

The relator bases her right to relief upon the proposition, advanced 
in her petition, to the effect that the law under which this prosecution 
was instituted is no longer in existence. but was repealed and annulled 
by the repealing clause in the revisory legislation of 1870—said repeal- 
ing clause being Section 3990 of the Revised Statutes of that year. 

This is the sole question for our determination. 

The revision of the statutes of 1870 was made by virtue of Act 31 of 
1868. This act provided for the appointment of a joint committee of 
the two houses, under whose direction the work was to be done. The 
preamble of the act, explanatory of its purpose, reads thus: 

“Whereas, It is a matter of great public importance that the public 
statutes of this State should be revised, their language simplified, their 
incongruities arrested, their deficiencies supplied, and the whole are 
ranged in order and reduced to one connected text, with a view to their 
adoption as the Revised Statutes of the State, to the end that all may 
know the law,” ete. 


The comprehensive language of this preamble naturally conveys the 
impression that it was the intention of the Legislature to authorize not 
merely u compilation or digest of the laws of the State, but to adopt a 
body of laws under the general head of “ Revised Statutes.” The plan 
of revision thus directed was to select separate subjects of prior legis- 
lation, each of which was to be the matter of a distinct statute, and to 
embrace such antecedent statutes on the same subject or parts of the 
same subject as it might be thought proper to retain, and when the en- 
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tire legislation upon a single subject was thus condensed, it was the 
obvious intention that no reference should be made to previous statutes 
to ascertain the law. This is the more apparent when we look at the 
title of the act adopting the revision (Act 96 of 1870) and the repealing 
clause. In the title of the act are designated all the distinct subjects of 
legislation embraced in the revision, in their alphabetical order. 

Thus we find in this title, among other subjects, the following: ‘Rela- 
tive to Crimes and Offenses; the detinition of crimes and offenses and 
the penalties therefor.” ‘ Relative to Criminal Proceedings,” ete. 

The repealing section (3990) is in these words: 

“That all laws or parts of laws contrary to or in conflict with the 
provisions of this act, and all laws or parts of laws on the same subject- 
matter, except what may be contained in the Revised Civil Code and 
Code of Practice of the present sessiou, be and the same are hereby re- 
pealed, except the thirty third section of an act entitled ‘An act for the 
punishment of crimes and misdemeanors,’ approved May 4, 1805,” ete. 

The plain language of this repealing act, apart from the considera- 
tions above mentioned, is well calculated to convey the idea that it was 
the legislative intent to repeal or annul all laws or parts of laws on the 
subjects treated of in these revised statutes not included therein. We 
cannot reasonably conclude that it was from oversight or accident and 
not intentionally that any statute was excluded, and if purposely ex- 
cluded, that it was the evident intent that such statute should cease to 
exist or have the force of law. This is the more apparent from the 

. special exception made in the repealing clause of the section named of 
the Act of 1805; an exception which could only be construed as an 

affirmatory declaration that without its mention the act excepted, like . 
all others not included in the revision, would be swept away by the 

effect of the repealing act. 

For, if it was not the understanding at the time that all Jaws not in- 
cluded in the Revised Statutes, were then repealed, why make speciai 
mention of an act and expressly except it from the effect of the re- 
peal? If the act still remained in force unaffected by its omissior * 
from the body of the statutes, the express exception made of it was 
without purpose or meaning. 

This conclusion is further supported by the consideration that all 
the crimes and offenses denounced by the act of 1805 and by the sup- 
plemental act of 1817, with the exception of that declared by section 
3 of this last act, on which this prosecution is founded, and possibly a 
few others, are found, embodied either in the same words or in sub- 
stance in the Revised Statutes of 1870, 
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Such being the case. no other inference is possible save that the ex- 
clusion of this section was by design, and that such exclusion meant 
that it was no longer to exist, or in other words that it was repealed 
and annulled. 

It is true that we are referred to some decisions of this Court—14 
Ann. 446, 668—construing the effect of the repealing clause in the re- 
vision of 1855, as opposed to the views now expressed. It is sufficient 
to say that even a cursory examination of that repealing act (1855), 
and of the repealing act of 1870, will satisfy any one that the language 
of the latter act is broader and more far reaching in its terms and at 
the same time, by the special mention and exceptions it contains, more 
significant of its repealing purpose and intent. 

We are satisfied after an exhaustive examination of the subject, 
that the correct principle is, that where a revising statute embraces 
antecedent general laws on various subjects, and reduces them to one 
system and one text, it repeals all prior statutes upon the same sub- 
jects not included in the body of the revision, if not by implication, 
certainly at least where it contains an express repealing clause. 7 
Mass. 140; 1 Pick. 43, 452; 10 Ark. 588; 19 Cal. 501. 

It is, therefore, ordered and decreed, that the proceedings in the 
case of the State vs. Susanne Jarvo and Sarah Brown in the Criminal 
District Court of the Parish of Orleans, Section A, No. 5440 on the 
docket of said court, so far as they affect Susanne Jarvo, the relator 
herein, be avoided and dismissed, and that said court be prohibited 
from proceeding further in said case, and that said relator, Susanne 
Jarvo, be discharged from custody. 








No. 9282. 
GEORGE POWELL ET AL. vs. S. & I. HERNSHEIM ET ALS. 


Where, upon the return of testimony taken belowfunder our order and the report of the 
lower judge thereon, it appears that the judgment appealed from has been voluntarily 
executed, the appeal will be dismissed. 


A PPEAL from the Civil District Court for the Parish of Orleans, 
»~ \. Rightor, J. 


B. R. Forman for Plaintiffs and Appellants. 
T. Gilmore & Sons for Defendants and Appellees. 


The opinion of the Court, was delivered by 
MANNING, J. The testimony taken below under our order and re- 
turned here with the judge’s report shews that the cheque of August 
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16, 1884 was in full of Bessy Lutt’s share of the Powell estate except 
a small sum left in the Hernsheim’s hands to cover certain contingen- 
cies, stated to be $247.16 in one place and in another $275.10. 

The motion to dismiss must therefore prevail. 

It is ordered that the appeal is dismissed, and that the defendants 
S. & I. Hernsheim recover of Charles Bauer tutor of Bessy Lutt the 
costs of taking testimony under our order and all other costs incident 
thereto. 


THE STATE EX REL. PoypRAS PLANTING AND MANUFACTURING CoM- 
PANY Vs. THE JUDGES OF THE COURT OF APPEALS FOR 
THE Firru Circuit. 

Where an injunction suit is submitted on a rule to dissolve and on the marits and a judg- 
ment is rendered dissolving the injunction with damages, which judgment is responsive 
to the issues on both the rule and the merits. and where, on appeal to the circnit court, 
the latter affirms the judgment, this Court, on application for certiorari and mandamus. 
will not look into the reasons assigned by the district judge and the appellate judges 
respectively and interfere on the ground that the former based his judgment on the 
merits, while the latter based their aflirmance on the grounds of the rule to dissolve. 
The proceedings being regular and the jurisdiction undisputed, we are not concerned 
with the sufficiency or correctness of the reasons of the judgment. 


A PPLICATION for Certiorari and Mandamus. 


W. B. Sommerville for the Relator. 
R. T. Beauregard for the Respondents. 


The opinion of the Court was delivered by 

FENNER, J. The relator was plaintiff in an injunction suit in the 
district court. A rule had been taken to dissolve the injunction on the 
ground of insufficiency of the surety on the bond. Answer having 
been filed, the rule was cumulated with the merits of the case, and the 
two were tried and submitted together. The district judge rendered a 
judgment dissolving the injunction with damages, which judgment 
was entirely responsive to the issue, either on the rule or on the merits 
or to both. 

In his reasons for judgment, however, the judge, after expressly 
holding that the rule was well taken and afforded sufficient reasons for 
the dissolution, said that, as the case had also been submitted on the 
merits and as, under the dissolution on rule alone, the plaintiff might 
claim the right to rectify his bond, he would consider the merits also, 
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proceeding to give reasons why, in any event, the injunction should be 
dissolved. Appeal was taken to the circuit court of appeals, where, 
after heating, the judgment was affirmed. But in their reasons for 
judgment the judges of that conrt considered the insufficiency of the 
bond a sufficient reason for affirming the judgment and did affirm it on 
that ground. 

Relator asks for a certiorari and for annulment thereunder of the de- 
cree rendered, on the ground that, in effect, it makes absolute the rule 
to dissolve, on which no judgment had been rendered in the lower 
court; and for a mandamus compelling the judges to proceed to hear 
and determine the appeal from the judgment on the merits. 

We ean discover no foundation for the exercise of our supervisory 
jurisdiction in this case. 

It is not for us to determine as to the sufficiency and correctness of 
reasons for judgment assigned by either the district judge or the judges 
of the court of appeals. 

Our function is at an end when we discover that the issues on the 
rule to dissolve and the merits were together submitted to the district 
court; that a judgment was rendered responsive to either or both of 
these issues ; that an appeal was taken to a competent court; that, on 
proceedings entirely regular, the latter court rendered its decree affirm- 
ing the judgment. If there was error, which we do not even suggest, 
we have no appellate jurisdictlon over the case, and are without power 
to correct it. 

The writs of certiorari and mandamus prayed for are, therefore, dis- 


charged. 








No. 9408. 


Tue STATE EX REL. NEw ORLEANS GAs LigHt COMPANY Vs. JUDGE OF 
SeconpD City Court oF NEW ORLEANS. 


A city court has no jurisdiction over a suit, the object of which is to obtain a perpetual in- 
junction to prevent the exercise of a right exceeding in value one hundred dollars. 


\ PPLICATION for Prohibition. 


T. J. Semmes & Payne for the Relator. 
A. A. Ker and J. Duvigneaud for the Respondent. 


The opinion of the Court was delivered by 
BermupeEz, C.J. The relator prays that the defendant be prohibi- 
ted from exercising jurisdiction over an injunction suit brought before 


SS SENS 





i 
| 
! 








584 SUPREME COURT OF LOUISIANA. 








State ex rel. Gas Light Company vs. Judge. 





the court over which he presides and that the »roceedings in said case 
be produced, for the determination of the issue presented. . 

The city judge, though personally served, has made no return. 

The complaint is that one Lemarié has brought an injunction suit 
against the relator, for the purpose of prohibiting it from shutting off 
his supply of gas at his residence in this city; that the grounds on 
which the writ was asked and obtained are that, in the years 1880 and 
1882, relator held out that it would charge for gas $2.50 per 1000 cubic 
feet with 20 per cent off for prompt payment; that the advertisement 
made to that effect constitutes a contract ; that relator had rendered a 
bill for $20.40 in violation of the alleged contract; that the relator is 
charging by the hour so as to avoid its charter requirements and has 
exceeded its chartered rights ; that he (Lemarie) is not bound to pay 
the said bill as shown to be in excess of the charter of the com- 
pany and its alleged contract; that he has been notified that the gas 
would be shut off unless he pays said bill. 

The relator contends that the only matter before said city court is 
the right of the plaintiff to interfere with the control of the mains 
and pipes of the company and its possession of its gas flowing through 
said mains and pipes, into said residence,and whether he will be en- 
titled to the indefinite control of said pipes and gas until relator 
changes its system, which will involve an expenditure exceeding 
$150,000. 

The relator charges that of such a controversy, said city court has 
no jurisdiction ; that it has usurped power and exceeded its jurisdic- 
tion, in granting said injunction and entertaining said suit. 

The jurisdiction of city courts in the parish of Orleans, which are 
otherwise assimilated to justices of the peace and regulated by the 
laws relative to such functionaries, is restricted to cognizance and 
determination of controversies in which the rights asserted to either 
money or to property movable in character, are not of a value exceed- 
ing one hundred dollars exclusive of interest. It extends also to cases 
of ejectment of tenants. Const. 135; C. P. 1062; R. S. 2047, 2057, 
2156 ; 34 Ann. 1142; 32 Ann. 1222; 33 Ann. 15, 146; 34 Ann. 99. 

In the case of State ex rel. Fredricks vs. Skinner, 33 Ann, 146, we 
had occasion to consider and determine the nature of jurisdiction of 
such city courts, and we reiterate the views therein expressed. 

In the injunction suit brought against the relator before the city 
court, the plaintiff makes no money demand, but he claims rights 
which, if they are recognized, would be worth to him largely in excess 
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of one hundred dollars. The judgment of that court, were it to go in 
his favor, would affect rights of the company worth to them ‘an incaleu- 
lable amount of money. 

The plaintiff asks a perpetual injunction prohibiting the company 
from shutting the gas supply from his residence. It is manifest that 
the unlimited and indefinite use of gas secured by a final judgment to 
the plaintiff would by far exceed in value the sum of one hundred dol- 
lars. 

The city court had clearly no jurisdiction over the suit, and the in- 
junction issued by it is invalid and should be dissolved. 

It is therefore ordered and decreed that the order of injunction ren- 
dered by said city court and the writ issued thereunder be declared to 
have been granted without authority and be dissolved, and 

It is further ordered and decreed that the restraining order herein 
made be maintained and that the prohibition asked be made perpetual. 


Rehearing refused. 








No. 9322. 


JAMES SWEENEY vs. NicK SEILER & Son. 


The Supreme Court has no jurisdiction in a case involving the legality of wharfage dues, 
unless the amount in dispute exceeds $2000. 

The mere question of the constitutionality of a city ordinance does not vest this Court with 
jurisdiction irrespective of the amount involved,' unless the question involves the legal- 
ity or constitutionality of a fine, forfeiture or penalty imposed by the municipal corpo- 
ration. 


A PPEAL from the First City Court of New Orleans. 


Chas. S. Rice for Plaintiff and Appellant: 

1. Tie banks of the river are public, and within her corporate limits the city of New Or- 
leans has the exclusive right to control, manage and administer their use for the public 
convenience and utility. Riparian proprietors have no right to interfere with the exer- 
cise of this right. C.C. Arts. 490, 491, 492, 455, 457; 18 La. 228; Ib. 284; City Charter, 
Sec. 12 of 1870, Sec. 8 of 1882. 

2. The city, and per consequence her lessee, has the exclusive right to all the profit, utility 
and advantages produced or producible from the batture or banks of the river, and to 
make improvements thereon for the convenience of commerce. 34 Ann, 856; 18 Ann. 
284; 6 Rob. 349. 

3. Wharfage or levee dues are not taxes of tonnage, or regulations of commerce, or obnox- 
ious to the Constitution of the United States; but are lawful charges for conveniences 
furnished to commerce. 107 U.S.S.C. 692; 20 Wal. 577; 95 U.S. S.C. 80; 100 U.S. 423, 
434; 105 U.S.559; 100 U.S. 430; 16 Fed. Rep. 890: 6 Rob. 349; 2 Ann. 540 to 544; 34 
Ann. 857; 30 Aun. 199. 
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Farrar & Krutischnitt for Defendants and Appellees: 


1. Acharge of wharfage dues by a city or town will not be maintained and enforced unless 
it appears from the evidence that it rests on services rendered by the corporation to ves- 
sels or boats by means of wharves or wharfage facilities provided and maintained at the 
expense of the corporation, and by means of which the loading and unloading of boats 
or vessels is materially and specially facilitated. (See No. 9414, City of Shreveport vs. 
Red River and Coast Line, decided Monday by this honorable Court.) 

2. Under the evidence in this case, it is clear that the defendants made no use of any of 
the facilities furnished by the plaintiff. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff, who is the lessee of the wharves of the sixth 
and seventh districts of the city of New Orleans, sues the defendants 
for wharfage dues amounting to $33, and he has taken this apyent from 
a judgment rejecting his demand. 

The matter in contestation does not involve the constitutionality or 
legality of any tax, toll or impost, nor does it present the question of 
the legality or constitutionality of any fine, forfeiture or penalty im- 
posed by a municipal corporation. 

True, the ordinance of the city which forms the basis of the claim is 
assailed by defendants as violative of Article 1 of the Constitution of 
the United States. But it appears clearly from the pleadings that this 
is not a claim for tonnage duty, but simply a demand for alleged wharf- 
age dues. 

Hence, it follows that we have no jurisdiction of the present contro- 
versy. Police Jury of Plaquemine vs. Mitchell, No. 9259, not vet re- 
ported. 

This conclusion is candidly conceded by appellant’s counsel, in a 
motion in which he suggests that the appeal should be transferred to 
the court of appeals, for the reason that our jurisdiction has been di- 
vested since the “ filing of this appeal.” But it appears from the record 
that the order of appeal was made on the 9th of December, 18384, and 
that the transcript was filed in this Court on the 17th of January, 1885; 
and we are not aware of any constitutional amendment adopted since 
either of these dates which purports to affect the jurisdiction of this 
Court in such matters, or on any other subject. The trath is that this 
Court has never had jurisdiction over similar cases. Hence, we can 
enter no valid order but one of dismissal. Of course that order can 
destroy no right of appeal which plaintiff may successfully urge in any 
other appellate tribunal. 

It is therefore ordered that the appeal taken in this case be dismissed 
at appellant’s costs. 
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No. 9427. 


A. LEHMAN & Co. vs. JOSEPH DREYFUS. 


The bid for a lease is merely a premium over and above the rental. The purchase of the 
lease superinduces'the obligation on the part of the buyer to pay the rents for the re- 
mainder of the term. 

Where the rents have been paid out of the assets of an insolvent or failing debtor, he or his 
creditors are subrogated to the rights of the lessor, and those creditors can successfully 
proceed by garnishment against the purchaser of the lease fer the rental due subse- 
quent to his purchase. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Percy Roberts and FE. T. Florance for Plaintiffs and Appellants: 

1. The purchaser of a lease at judicial sale assumes as part of the price the payment of the 
rent for the unexpired term. 11 Ann. 433; 14 Ann. 218; 17 Ann. 174; 12 Ann. 524; 32 
Anp. 371. 

2. The purchase of a “lease and right of occupation” is the purchase of a ‘lease’ 14 
App, 218. 

3. Where the original debtor has been compelled to pay a debt assumed by another, sueh 
original debtor is subrogated to the creditors right against such assnmer of the debt. 
32 Anu 502; 6 La. 479, 475; 15 Ann. 381; 7 Vesey 333; 12 Cushing 228; 7 Cushing 132. 

4. The proceeds of seized property belong to the owner of such property until paid to the 
seizing creditors, and debts paid therefrom are paid with the debtor's money. 7 Rob. 87; 
11 Rob. 182; 3 Ann. 436; 4 N.S. 317; 32 Ann. 354; C. C. 3228, 2709. 

5. Such a debt due to debtor can be garnished, C. P. 246, 264. 

Jos. Maille for the Garnishees and Appellees: 
JURISDICTION. 

The Supreme Court has only appellate jurisdiction, which it exercises in all cases where the 
object in dispute exceeds the sum of two thousand dollars, C. P. 874; Acts of 1884, 

The amount claimed by the plaintiffs in their brief is $1,373 35. 


The jurisdiction of the Court depends upon the amoant claimed, and not that for which 
judgment was rendered. 23 Ann. 34, Daigle vs. Lirette; 25 Ann. 566, Sandell vs. 
Douglass. 

It is not the amount of the judgment, but the amount in contestation which gives jurisdict- 
tion to the Supreme Court. 21 Ann. 366, Maxen & Shearer vs. Landreau. 

The Supreme Court is without jurisdiction in a possessory action, when the amount of rent 
claimed does not exceed the appealable amount, and it does not appear that the value of 
the | ossession exceeds the appealable amount. 22 Ann. 272, Slawson vs. Meggett. 

When the amount in dispute is less than the appealable amount, the court will ez officio 
notice this fact. 19 Ann, 276, Boutte vs. Maillard; 22 Ann. 400; 24 Ann. 94. 

When the amount garnisheed is less than the appealable amount, the Supreme Court is 
without jurisdiction, on any question between the garnishee and plaintiff. 27 A. N. R. 
Harrison vs. Carondelet St. and Carrolton R. R. Co. 

The Supreme Court caunot entertair jurisdiction of cases, * * * if the matter in dis- 
pute does not exceed the appealable amount. 21 Ann. 296; 20 Ann. 533, 567. 


The opinion of the Court was delivered by 
MANNING, J. The plaintiffs proceeded by attachment against the 
defendant and made Spor a garnishee. 
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Dreyfus occupied the building No. 33 Tchoupitoulas street under a 
lease. Under proceedings in the U. S. court his lease and right of oc- 
cupancy was sold by the Marshall and Spor bought it for $250. In the 
same court the lessor of the building obtained payment out of Dreyfus’ 
assets of the whole of the rent due and to become due till the close of 
the term. 

The garnishment of Spor is based on the principle that the sum he 
paid for the lease was merely a premium over and above the rental, 
and that his purchase or the lease superinduced of necessity the obli- 
gation to pay the rents for the remainder of the term. This principle 
was asserted in Bartels v. Creditors, 11 Ann. 432 and was reaffirmed in 
D’Aquin v. Armant, 14 Ann. 217. 

As Dreyfus paid the rent or it was paid out of his assets, he was 
subrogated by operation of law to the rights of the lessor and his 
creditors can exercise his rights thereto. 

As Spor’s purchase of the lease burdened him with the obligation to 
pay the rents, he owes them to Dreyfus and his debt is subject to gar- 
nishment by Dreyfus’ creditors. 

A state of facts nearly alike to these is presented in the unreported 
case of Bach v. Cottingham, Opinion book 26, p. 332, which is a sequel 
to Hayden v. Shiff, 12 Ann. 524. 

Cottingham was lessee of the Shiffs and had failed and absconded, 
In the proceedings against him and his property the lease was bought 
by Hayden, and in the distribution of his assets the Shiffs were paid 
the full rent out of them. But the building burnt pending the lease, 
and Hayden as purchaser of the lease sued the Shiffs for the rent sub- 
sequent to the burning. The court held that Hayden could not recover. 
He had bought the lease with all its obligation, but the rental had been 
paid out of Cottingham’s assets, and the Shiffs therefore owed it to 
Cottingham or to his creditors. Whereupon Bach, a creditor of Cot- 
tingham, took process of garnishment against the Shiffs and recovered 
the money. 

So in the case at bar the rent having been paid out of Dreyfus’ assets. 
the plaintiffs are entitled to recover it from Spor who owes it to Drey- 
fus’ estate. 

The judgment below is error. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the plaintiffs have judgment against J. G. 
Spor the garnishee for thirteen hundred and seventy three .35-100 dollars 
with legal interest from service of the process of garnishment and the 
costs of both courts.” 


Rehearing refused. 
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No. 9423. 


Tne STATE EX REL. THE City oF NEW ORLEANS Vs. THE NEW 
ORLEANS AND CARROLLTON RAILROAD. COMPANY. 


The writ of mandamus does not lie to compel corporations to perform obligations arising 
simply from contract. 

Nor does it lie when there exists other adequate legal remedy and especially when such 
remedy is expressly provided by the statute imposing the duty. 

Although a duty imposed by a municipal ordinance may become operative on the subject 
corporation only by virtue of its acceptance in the form of a contract, this will not pre- 
vent its enforcement by mandamus, if the duty be of a nature within the legislative 
power of the municipality in the exercise of its police powers and independent of the 
consent of the corporation ; but when the obligation is of a character which could only 
arise from voluntary contract and could not, othe:wise, be imposed, mandamus will 
not lie. 


\ PPLICATION for Mandamus. 
ri 


W. H. Rogers, City Attorney, and Branch K. Miller, Assistant City 
Attorney, for the Relator: 


1. The city may institute a suit of the city of New Orleans without being authorized 
thereto by ordinance or regulation. Sec, 27, Act No. 20, 1882. 

2. Where a party agrees to do certain work for another, and in the event of a failure to do 
such work, the obligee is, by the contract, authorized to have such work done at the 
expense of the obligor, this stipulation of the contract is no bar to a demand by the eb- 
ligee for specific performance. Mandamus is the proper remedy io this case. 37 Jud. 
494, 495, 489 et seq., High’s Extraordinary Lega] Remedies, Sec. 320 

An ordinance granting a right of way for a street railway through a street, though part of 
contract, does not create simply a contract obligation. It creates a municipal regulation 
and a duty to obey it. 111 U.S. 237. 

John M. Bonner for the Respondent. 


1. Where the city of New Orleans has provided a special remedy for the enforcement of a 
contract, the city attorney cannot, of his own motion, ignore this remedy, by bringing a 
suit to en‘orce a different one and one that would bring about a result never contempla- 
ted by the contracting parties. 

2. When a remedy is specially stipulated for by the contracting parties, that remedy alone 
is to be resorted to for the enforcement of the contract, as they thus make it the law for 
that purpose. R.C.C., Art. 1901 and Art. 1945, §§ 2 and 3. 

3. Under her contract, the «ity of New Orleans has an adequate legal remedy, and having 
an adequate legal remedy sbe is not entitled to a mandamus. High, Ex Leg. Reme 
dies, §§ , 10, p. 16, note, § 15, note, p. 21; § 16, p. 22, note; C. P. 830. 

4.. A mandamus issues only in cases where the duty to be performed is imposed by law. 
It is not issned to enforce contract rights. High, Ex. Leg. Remedies, § 321; C. P., Art. 

_ 829; 16 Ohio St. 308; 43 N. J. L,, 505; 20 Kansas, 404. 


The opinion of the Court was delivered by 

Fenner, J. This is an application fer a writ of mandamus, com- 
manding the defendant company “to proceed at once to repair and 
correct the defects and bad condition of Jackson street from Water to 
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St. Charles street, and to proceed at once to put said Jackson street in 
good repair and condition, and to execute said commands of the court 
within a reasonable time.” 

The application is based on the following allegations which we 
transcribe from the petition, viz: “That by authentic act passed before 
Samuel Flower, notary public, on August 7, 1882, relator, for the con- 
sideration therein stated, sold and granted to the New Orleans and 
Carrollton Railroad Company, the franchise or right of way for a 
double-track street railway, from Water street through Jackson street 
to its junction with St. Charles avenue; that by the terms of said 
authentic act the said N. O, & C. R. R. Co. agreed and bound itself to 
keep in good order and condition at all times the said Jackson street. 
from St. Charles avenue to Water street, from curb to curb, including 
all crossings, bridges, curbing and intersections.” Failure and refusal 
to perform this obligation, after due demand, are averred, and also 
absence of other adequate legal remedy, and hence relief by mandamus 
is prayed for. 

Looking at the authentic act referred to, we find it to bear the 
caption of “act of sale.” The parties to it are Joseph A. Shakspeare, 
Mayor of the city of New Orleans, of the one part, and Van Benthuy- 
sen and Crouch, President and Secretary of the railroad company. 
The Mayor acts under and by virtue of a city ordinance No 7983, 
which is entitled *“‘an ordinance to authorize the Mayor of the city of 
New Orleans to contract with the New Orleans and Carrollton Railroad 
Company, for a sale of franchise or right of way offered under ordi- 
nances 7812 and 7830 A.S. The representatives of the railroad act 
under a similar resolution of the corporation. 

The act itself is a formal contract of sale embodying a multitude of 
stipulations and considerations, amongst others, the obligation to keep 
the streetsin repair upon which this action is based, and also the following, 
viz: that railroad company “shall, for the faithful execution of these 
specifications, give good and solvent securicy in the shape of a bond, 
naming real estate unencumbered, to the amount of one hundred thousand 
dollars. The said bonds shall be filedin the mortgage office and accepted 
by the Mayor. Itshall be the duty ofthe Administrator of Improvements 
and City Surveyor, to notify in writing the company, of any violation 
of these specifications, giving them reasonable time to rectify any 
such violation ; and’if upon the expiration of said mentioned time, 
the company has neglected or refused to comply, the city council 
shall have the said violation rectified. The cost for so doing shall be 
recoverable before any court of competent jurisdiction.” 
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Thus, from the allegations of the petition and from the face of the 
authentic act referred to therein, it conclusively appears: 


1. That the obligation here sought to be enforced by mandamus is 
an obligation created by, and resulting from, an express written con- 
tract. 


2. That the performance of said obligation is secured by an ample 
and solvent bond. 


3. That in the event of non-performance, a distinct and specific rem- 
edy is provided, the pursuance of which is not left to the option, but is 
made the imperative duty, of the city. 

The writ of mandamus is the most arbitrary of all the forms in which 
judicial authority is exercised. 

It shuts out the right of trial by jury. It substitutes for the ordinary 
and cautious modes of judicial proceeding, an extremely harsh and sum- 
mary procedure. 

Instead of a mere judgment settling simply the rights of litigants 
and subject to execution by ordinary process, it invokes an arbitrary 
judicial mandate, to be executed by the judge himself, and disobedi- 
ence to which is punishable by imprisonment for contempt, or by the 
harsh remedy of distringas. 

It is properly characterized as an extraordinary remedy, only to be 
applied in extraordinary cases, which law and jurisprudence have care- 
fully defined and subjected to close limitations, amongst which may be 
mentioned the following: 

1. It cannot be invoked except to compel the performance of some 
clear, unequivocal duty imposed by law, and never to enforce obliga- 
tions arising simply from contract. High on Ext. Remedies, § 321; 
State vs. Zanesville Turnpike Co., 16 Ohio, 308; State vs. Peterson R. 
R. Co., 43 New Jersey L. 505; State vs. River Bridge Co., 20 Kansas, 
404. 

One reason of this distinction is obvious. The obligations of con- 
tracts are commutative and reciprocal. The duty of one party to com- 
ply with the obligations assumed by him does not depend simply upon 
the fact of his assumption, but involves the question as to whether the 
other party has fulfilled his own reciprocal obligations, such fulfillment 
being a condition precedent to his right to exact performance from his 
adversary. A duty, thus contingent and dependent, is not, on its face, 
sufficiently clear and absolute to justify the application of such a rem- 
edy. ° 
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2. Not only must the duty be clear and imposed by law, but man- 
damus only lies when there exists no other adequate legal remedy. C. 
P, 830, 831; High on Ext. Rem. §§ 10, 15, 283; State ex rel. Fix vs. 
Herron, 29 Ann. 850; also 9 Ann. 250; 10 Ann. 415; 12 Ann. 342; Com- 
monwealth vs. Rossiter, 2 Binn. 360; People vs. Head, 25 Ill. 325; King 
vs. Water-works Co., 6 Ad. & E. 325. 


3. Wherever an express remedy is afforded by statute, plain and spe- 
cific in its nature and adequate to redress, mandamus will not lie. High 
on Ext. Rem. $$ 16,179; State vs. Supervisors, 29 Wis. 79; State vs. 
McAuliffe, 48 Mo. 112. 

This is particularly applicable where the same statute which imposes 
the duty indicates and provides the remedy. L. & N. A. R. R. Co. vs. 
State, 25 Ind. 177; State vs. Supervisors, 20 Wis. 79. e 

In the instant case, every one of the foregoing rules applies to ex- 
clude the remedy by mandamus, and their concurrent force is irresist- 
ible. 

The case of Hayes vs. Michigan R. R. Co., 111 U. 8. 237, relied on by 
relator, is not applicable. The court there simply decided that the 
provision of a city ordinance requiring a railroad company to which a 
right of way was granted, “to erect such suitable walls, fences or other 
sufficient works as will prevent animals from strayiag upon its tracks, 
and secure persons and property from danger,” although accepted by 
the company in the form of a contract, was nevertheless a competent 
municipal regulation having the force of law, and hence that persons 
injured by the failure of the company to comply therewith could 
hold it responsible for the damage. Obviously such a regulation was 
not dependent for its validity upon the consent of the railroad com- 
pany. Even had it been omitted from the contract granting the right 
of way, it could have been subsequently passed by the city as a meas- 
ure of competent police power for the protection of persons and pro- 
perty. Such laws have been passed in many States and are held 
binding upon existing railroad companies regardless of their consent. 

But the obligation of keeping “Jackson street from curb to curb” in 
repair, is of a different character, and could in no manner be cast upon 
the defendant company otherwise than by its own express and volun- 
tary consent. It is, and could be, nothing else than a contract obliga- 
tion. 

Now, all important municipal contracts are entered into in virtue of 
ordinances which prescribe the terms of the municipal consent and 
authorize officers to represent the city in their execution. To say that 
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because the terms of the contract have been antecedently embodied in 
such ordinances, therefore the obligations resulting from the subse- 
quent concurrence of minds between the contracting parties are not 
obligations arising from contract, but duties imposed by law and en- 
forcable by mandamus, is to obliterate all distinction between the law- 
making and contracting powers of municipal corporations. 

If this company can be compelled by mandamus to fulfill its contract 
to repair this street, we see not why every other contract for the re- 
pair, paving or other work on streets , and indeed, every other muni- 
cipal contract, might not be enforced in a similar manner. 

Nothing in the decision above referred to or elsewhere points to such 
a doctrine. 

This might conclude the case; but even if we considered the contract 
in the light of a statute, the plain mandatory remedy expressly pro- 
vided in its terms, would necessarily bar the relief by mandamus. 

It is true that the Supreme Court of Indiana, in discussing the 
adequacy of such a remedy, concluded that it was not adequate; but 
that was in a case where that remedy had not been pointed out and 
embodied in the statute ; and the court was careful to emphasize that 
point, saying: “‘ The case of L. & N. A. R. R. Co. vs. State, 25 Ind. 
177, deciding that a mandate will not lie where the statute has ex- 
pressly provided another adequate remedy, has no application to the 
case at bar. There an express remedy was provided-by statute, while 
in the present case, no statutory provision for the remedy of the griev- 
ance complained of and for the enforcement of the rights of relatrix, 
other than a mandate against the railroad company can be found.’s 
Ind. R. R. Co. vs. State, 37 Ind. 495. 

It is clear that, in so far as we should accept the authority of the 
Supreme Court of Indiana, this case is governed by the decision in 2: 
Indiana rather than by that in 37 Indiana. 

The first-mentioned case was, in some degree, analogous to this. 
The statute made it the duty of the railroad company to file a certain 
statement within a fixed time and provided that, in case of failure, the 
auditor of public accounts should make up the statement. On appli- 
cation for mandamus to compel the company to file the statement, the 
Court said, “if it were not provided by the statute, that upon failure 
of the company to file such statement within the time required by law, 
the auditor of the county should proceed to make the same, a man- 
damus would doubtless lie; but the rule is well established that man- 
damus will not lie where the statute has expressly provided another 
adequate remedy.” L. & N. A. R. R. Co. vs. State, 25 Ind. 181. 


38 
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In this case, the mandatory terms of the ordinance leave no doutb 
that the remedy pointed out therein was the one intended and required 
to be pursued. Its complete adequacy, therefore, is not to be too 
nicely considered; but, in point of fact, it is not only adequate, but 
much more adequate than the remedy of mandamus. 

The duty of putting and keeping a dirt street in repair is one of the 
vaguest and most undefined duties imaginable. What constitutes a 
state of proper order and repair? It may be in repair one week and, 
by bad weather, out of repair the next. It is plain that the enforce- 
ment of such a mandate would practically throw upon the court the 
administratien of the streets of the city; and its time would be con- 
sumed by constant rules for contempt involving questions as to 
whether this hole should be filled up or that quagmire be made firm, 
and how these things should be done, and the like. 

The learned judge of the court a qua did not err in refusing the 
mandamus. 


Judgment affirmed. 
The Chief Justice takes no part in this opinion. 








No. 9359. 
JoHn W. BLACK, SYNDIC, vs. JOHN P. RicHarpson & Co. 


A mortgage granted by a debtor in favor of one of iis creditors, in order to secure an ante- 
cedent debt and with the intention of unduly benefitting him, within three months next 
preceding his failure, is an unjust preference under Section 1808, Revised Statutes, 
although the state of his insolvency was not then known to the creditor, and although 
the latter was in good faith. 

The clear object of the law is to secure a perfect equality among the creditors of an insol- 
vent debtor whose property is the common pledge of all his creditors. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





Jos. P. Hornor and F. W. Baker for Plaintiff and Appellant: 

Section 1808, of the Revised Statutes of Louisiana, which declares: ‘‘Any debtor who shall, 
within three months preceding his failure, have sold, engaged, or mortgaged any of his 
goods and effects, or shall have otherwise disposed of the same, or confessed judgment, 
in order to give an unjust preference to one or more of his creditors over the others, 
shall be debarred from the benefit of the insolvent laws, and the said deed or acts shall 
be declared null and void,” is absolute in its terms, and must be enforced; no matter 
whether or not the debtor was insolvent when the preference was given; no matter 
whether or not the creditor knew of the insolvency of the debtor; and no matter whether 
creditor or debtor, or both, were in good faith or not. 


Bayne & Denegre for Defendant and Appellee. 
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The opinion of the Court was delivered by 

Pocuk, J. Plaintiff, as the syndic of the insolvent commercial firm 
of Edward Pillsbury’s Sons, seeks to annul a mortgage granted by said 
firm to secure the sum of $5500, which they owed to the defendants, in 
order to give to the latter an unjust preference over their other cred- 
itors. He appegls from a judgment of non-suit; and defendants pray 
for an amendment and for an absolute judgment in their favor. 

For answer the defendants allege the good faith of the transaction, 
and their want of knowledge of their debtor’s insolvency. 

The action is predicated on the provisions of Section 1808 of the Re- 
vised Statutes of 1870, which is Section 25 of Act No. 322 of 1855 enti- 
tled ‘“‘An act relative to the voluntary surrender of property and mode 
of proceeding.” 

It reads thus: 

‘“‘Any debtor who shall, within three months next preceding his fail- 
ure, have sold, engaged or mortgaged any of his goods and effects, or 
shall have otherwise disposed of the same, or confessed judgment, in 
order to give an unjust preference to one or more of his creditors over 
the others, shall be debarred from the benefit of the insolvent laws, 
and the said deed or acts shall be declared null and void.” 

“Tf the purchaser of such property shali prove that the property was 
either sold or engaged to him for a true and just consideration by him 
bona fide delivered at the time of such deed, then, and in that case, the 
sales and mortgages shall be declared valid.” ; 

The object of the law is to secure a perfect equality among all the 
creditors of an insolvent, in the enforcement of the wise rule that the 
debtor’s property is the common pledge of his creditors. The means 
proposed to accomplish that end, is to strike with nullity all acts of a 
debtor, performed within three months next preceding his failure, which 
have the effect of destroying the equality among his creditors, which 
the law proposes to maintain and enforce. 

Construed in the light of its proviso, the section clearly means to 


strike with nullity a mortgage granted by a debtor, within the prohib-° 


ited time, to secure a debt which is antecedent to the date of the mort- 
gage, or which is not the consideration, by means of a loan made at 
the time, of the security given. 

Under the terms of the law, it is immaterial whether the state of in- 
solvency of the debtor was unknown to the creditor or whether the 
latter was in good faith. If, by and through the mortgage, the creditor 
who obtains it, is placed in a better position touching an antecedent 
debt than he would have occupied without it, or in a better or more 
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advantageous position than the other creditors of the debtor, the 
preference which is thus given to him by the debtor, with the intention 
of preferring him to other creditors, is unjust within the meaning of 
the statute, and its nullity must be declared. » 

The record in this case shows that the mortgage assailed, was exe- 
cuted on the 31st of January, 1884, that the debtors who granted it 
failed on the 12th of February following, and that it was intended to 
secure a pre-existing debt which they owed to the defendant, and 
which they had contracted in due course of previous commercial 
transactions with the creditors, the defendants, whom they thereby 
sought to secure, to the detriment and manifest injury of their numerous 
other creditors. 

This is one of the very acts which the section now under considera- 
tion contemplates, and which it proposes in unmistakable terms to avoid 
and to nullify. Hence the judgment of the district judge is erroneous. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed. It is now ordered that 
the mortgage granted by the insolvents Edward Pillsbury’s Sons in 
favor of the defendants, under date of January 31, 1884, be and the 
same is hereby declared null and void, and that defendants pay all 
costs in both courts. 


Rehearing refused. 








No. 9453. 


THe STaTE EX REL. C. H. TEBAULT vs. THE JUDGES OF THE FIFTH 
CIRCUIT. 
The delay for filing applications for rehearing is the same in the Circuit courts as in the Su- 
preme court. 


Where there is an express provision of law regulating practice, a rule of court contravening 
it cannot be enforced and must be abrogated. 


A PPLICATION for Certiorari. 


B. R. Forman for the Relator. 
J. G. Gilmore for the Respondents. 


The opinion of the Court was delivered by 

MANNING, J. In a suit by the Pacific Railway Co. against the rela- 
tor for an expropriation of a strip of his plantation in Jefferson, he 
reconvened and had judgment for $850 as damages. The Railway Co. 
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appealed to the Circuit Court which reduced the judgment to $392, 
rendering it on Friday March 20th. The court was to adjourn the 
next day and on that day the relator “called the attention of the court 
to his legal right to six or at least three judicial days within which to 
apply for a rehearing and asked the court to order the case to stand 
open for that time.” The court refused to make this order whereupon 
the relator says he offered a petition for rehearing with a brief and 
the court refused to permit it to be filed because one of its rules re- 
quires applications for rehearing to be made on the same day that the 
decisions are rendered. The respondent judges say they did not know 
of this application until they were looking over the papers to prepare 
their answer but that their rule would have prevented them passing 
upon or considering it. 

This application for a certiorari was therefore made with the prayer 
that the respondents be directed to receive and consider the applica- 
tion for a rehearing and meanwhile be restrained from executing their 
judgment until the application has been considered and acted on. 

The rule is clearly illegal. It is in the teeth of the express statutory 
provision that three judicial days are allowed in this court for receiv- 
ing petitions for rehearing at country terms and of the constitutional 
provision that the Cireuit courts must be governed by the rules that 
govern us. 

The respondents insist that the qualification of this provision, i. e. 
that our rules govern them so far as they are practicable, justifies their 
rule because it is not practicable for them to grant three days. It is 
as practicable for them as for us. As well might we make a rule that 
decrees rendered by us in the closing days of May should become final 
on the day they are rendered because the Constitutional limit of our 
city term is the last day of that month, and the delay for applications 
for rehearing cannot expire. 

It has not often happened that cases have been decided by us in the 
last week of the term, but press of work or the intricate questions to 
be examined has occasionally deferred a decision until too late for it to 
ripen. Of course it does not become final until the requisite number 
of judicial days have elapsed in the following November. 

Our learned brothers of the Fifth Circuit will see therefore that 
neither they nor ourselves can make and enforce arule of court that 
contravenes an express legal enactment. 

It is therefore ordered that the respondents receive and consider the 
relator’s application fur a rehearing of the cause above mentioned, 
and pending the same that the execution of the judgment therein ren- 
dered be suspended. 

Rehearing refused. 
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No. 9356. 
HannaH P. GEE vs. GEORGE W. THOMESON. 


‘rhe District Court of the Parish of Natchitoches is without jurisdiction to enforce a judg- 
ment of.the District Court of the Parish of Bossier, or to entertain a snit against the 
executor of a succession opened and pending in the latter parish. 1 

The only allegation up »n which the jurisdiction in this case can be sustained, is the allega- 
tion of a personal contract between plaintiff and defendant individually and not as exec- 
utor. That allegation is not sustained by the evidence. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. C 
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Watkins & Scarborough for Plaintiff and Appellee: 


1. This suit is brought for the recovery from the defendant of eight per cent interest on 

: $3444 44, same being the one-ninth of the succession of B. L. Saunders, of which the 

: plaintiff was awarded the usufruct during her natural life, and at her death te be re- 

q turned to the succession or the heirs of deceased. 11 Ann. 657, Gee vs. Thompson; 27 
Ann. 593, Succession of Newman; R. C. C. 2382, 558. 

2. A document annexed to an answer and made a part of it, is a judicial admission and 
cannot be contradicted or explained by the parol evidence of the party who filed the r 

J answer, 14 La. 368, Nott vs. Braden; 1 R. 469, Leverich vs. Walden; 7 Ann. 294, Ruge- 

ly vs. Goodloe; 4 A. S. 193, Syndic vs. Puche. 
A party cannot deny a judicial admission solemnly made, nor shift his position at will to ‘ 
} 4 a contradictory one, in relation to the subject-matter of litigation, to defeat the action 
of the law upon it. 5 Ann. 18, Denton vs. Erwin; 4 A. 416. 

3. Thisis not a suit brought to enforce a money judgment in the sense of R. C. C. 3547. 
The original judgment only recognized a right—a usufruct for life. R C. C. 2382, 558, 
533, 534. 

4. While the imperfect usufruct transfers to the usufructuary the ownership of the things ( 
subject to the usufruct, so that he may use or consume them, yet he is under the obliga- 
tion of returning the same quantity, quality and value to the owner, or their estimated | 
price, at the expiration of the usufruct. R.C, C. 536, 549; 3 Ann. 494, Fisk vs. Fisk. 

5. The interest on money is supposed to be obtained day by day, and belongs to the usn- ; 
fructuary in proportion to the duration of the usufruct, and is due to him though same 
may not be collected at the expiration of the usufruct. R. C. C. 547, 549, 563. 

‘ 6. The failure of plaintiff to furnish security did not deprive her of it. R.C.C. 563, 547, 


pare nae , 


* 





566. 
; 
* 7. All personal actioas are prescribed by ten years. R.C.C. 3544; C.P.3; 14 Ann. 301, 
» Komp 4s. Cornelius. , 
¢ 8. Prescription liberandi causa is interrupted by an acknowledgment of the creditor's right. 


; R. C. C. 3520. 

Prescription of debt evidenced by a judgment may be interrupted by the same mode as 
the prescription of debts evidenced in any other way. 30 Ann. 1071, Succession of Pat- 
rick; 34 Ann. 413, Levy vs. Calhoun. 


The acknowledgment of a debt by a succession representative suspends the prescription 1 
ot it while the succession remains under administration. 33 Ann. 305, Cloutier vs. Le- 4 
mee; 30 Ann. 853, Renshaw vs. Stafford; 31 Ann. 713, Mariast vs. Guilbeau; 32 Ann. . 
337, Huer vs. Hornsby. : 4 


9. Defendant's plea of res judicata cannot be sustained, because the issues in this suit are 
not the same as in the one pleaded. 27 Ann. 593, Succession of Newman; 3 Ann. 104, 
Succession of Fortier; 24 Ann, 331, De St. Romes vs. Carondelet; R, C. C. 2286. 
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10. Plaintiff sues for use and usufruct of a sum of money. The damages due for delay in 
paying a sum of money are called interest. R.C.C. 1935. 

As plaintiff was not owner of the sum of money, but the legal usufructuary of it, the sum 
she claims is not interest, but capital; and she is entitled to interest on each annual in- 
stalment of same tilldue. R.C.C. 556, 

ll. The objection that a party who declares on a contract cannot recover on a quantam 
meruit is waived by joining issue on the merits, going to trial and suffering evidence 
received in support of a quantum meruit. 6 Ann. 202, Cairy vs. Randolph; 9 Ann. 163, 
Beard vs. Evans; 14 Ann. 848, Brown vs. Snow; 18 La. 321, Powell vs. Aiken & Guind. 

Jack & Dismukes for Defendant and Appellant: 

Courts of ordinary jurisdictien are not permitted in any way, or for any purpose, to usurp 
or interfere with the authority of probate courts in matters that pertain to the opening, 
administration and settlement of estates. The law confers upon the probate tribunal 
where the succession is opened, plenary and exclusive jurisdiction over this subject- 
matter and all its incidents ab origine ad terminum. Its jurisdiction begins with the be- 
ginning and ends only with the end. It matters not where the fiduciary of the estate may 
reside, nor how long he may have it in charge, until the succession is settled and closed 
and he is finally discharged, he is just as subject as such to the jurisdiction of that court 
in one part of the State as in another, and for that very reason he is not amenable to any 
other court for any matter or thing pertaining to that estate and pending in that court. 

All debts in money which are due from successions administered by curators appointed by 
courts, and by testamentary executors, shall be liquidated and their payments enforced 
by the court of probate of the place where the ion is opened. C. P. art. 983. 

“The judges of the courts of probate who have appointed or confirmed the tutors or cura- 
tors of minors, interdicted absent or other persons unable to administer their own prop- 
erty, testamentary executors, curators of vacant estates, of absent heirs, or other persons 
administering successions, alone have the power of compelling them to account and pay over 
what they may be found to owe.” C. P. 997, 924, 1007; C. C. 1141, 1149; C. A. S. 212; 7A. 
S. 106; 2 L. 52, 484; 14 Ann. 236; 18 Ann. 156; 24 Ann. 278. 

Claims for the marital portion come exclusively within the province of the probate courts. 
3 Ann. 104; 5 Ann. 159: 16 Ann. 352; 21 Ann. 354; 27 Ann. 593; 30 Ann. 468. 

A modus of enforcement of every character of judgment rendered by probate courts is pro- 
vided for in Articles 1053 to 1058, inclusive, of the Code of Practice. 

There are but two cases under our law where a judgment can form the basis of a distinct and 
separate proceeding ; one is where the judgment is a foreign one, and the other is where 
the resident debtor dies after reudition of judgment and his estate passes under admin- 
istration. 14 Ann. 301; 16 Ann. 352. 

A judgment that grants a relief wholly at variance with the pleadings and prayer, is ultra 
petitionem, and for that reason a nullity. 

When the judgment of the Supreme Court simply affirms that of the lower court, it is the 
latter alone that determines the amount, and no expression of the appellate court on a 
collateral question can be held to supply it. 

‘In order to ascertain the matters which are adjudicated in a judgment, recourse must be 
had to the decretal portion of the judgment and not te the body or reasons of the same.” 
Succession of Haggett, 36 Ann., No. 3, p. 336. 

The contract of annuity is barred by the prescription of three years. C.C. art. 3538. 

All personal actions in general are prescribed in ten years. C.C. art. 3544. 

The rights of usufract are lost by non-user for tem years. C.C. art. 3546. 

All judgments for money (not revived) are prescribed by lapse of ten years from the rendi- 
tion ot such judgments. C.C. art. 3547. 

The rule that testimonial proof is inadmissible to prove a contract to pay interest at 8 per 
cent is imperative and inhibitory, and evidence of that character, though received with- 
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out objection, will not be considered. C. C.2924; 15 Ann. 457; 17 Ann. 145; 21 Ann. 279; 
23 Ann. 201; 25 Ann. 600. 

When a written obligation is made the basis of the action and the plaintiff is ruled to produce 
it, she cannot, in answer, reverse her position by declaring it a parol agreement instead 
of a written contract—a new and diferent cause of action could not be thus substituted by 
an amended petition. and much less by an answer to a prayer for oyer. She must stand 
or fall on the verity of her averments—parol evidence cannot be admitted in support of 
a written contract. 19 Ann. 531; 28 Ann. 181. 

An executor is a third person in his relation to the debts of the estate, and parol evidence is 
not admissible to show his personal promise to pay them. The law is mandatory and no 
such evidence can be considered. R.S. 1443; 23 Ann.747; 24 Ann. 401; 25 Ann. 492; 
26 Ann. 221; 26 Ann. 421; 28 Ann. 121. 

Every obligation is null that has been contracted on a potestative condition on the part of 
him who binds himself. C.C. Art. 2034. 

The object of the contract must be possible ; and the possibility of it, must be determined 
by the nature of the thing which forms the object of it. C.C. Arts. 1891 and 1893. 

It is the right of the usufructuary of the warital portion, and one of her obligations (when 
she cannot give bond in such a case as this) with the consent of the owner or the au- 
thority of the judge, to have the money put out at interest ; but it is no part of the duty 
of the executor to doso. He represents the heirs in the premises, and stands in their 
place and stead. It isnot for him to determine whether she can give bond or not, or to limit 
her time for doing 80. Non constat but that she may abandon or forfeit it. C C. Art. 
563; 12 Ann, 885; 13 Ann. 143, 157. 

Testamentary executors, unlike administrators, primarily represent the heirs of the estate, 
who at any time may take the seizin from them on complying with the conditions pre- 
scribed in Article 1671 of the Civil Code, hence, without their consent and that of the usu- 

JSructuary they could not put out at interest money belonging to the estate, under the 
conditions contemplated in Article 563 of the Civil Code, and even with their consent, 
they could only do so on the principle Consensus tollit leges. 

An executor is so immediately and completely the servant of the heirs, that even after his 
administration has expired, he is still bound to continue to defend suits commenced by 
or against him until the heirs appear or cause themselves to be represented. C. C. 1673, 
1676 ; 2 Ann. 923; 4 Ann. 169; 13 Ann. 582 

Article 563 of the Civil Code, so far from imposing a duty on the executor having charge of 
the imperfect usufruct in such a case, merely confers a right on the usufructuary, 
which he may or may not exercise at his option ; three modes of relief are allowed him, 
under the provisions of the Code; to give the bond; to give a special mortgage; and 
lastly, to have the money put out at interest, with the consent of the owner or the 
authority of the judge—the executor is no more obliged, to put out the money for the 
behoof of the usufructuary than he is to give the bond or the special mortgage. C.C. 
563-564; 13 Ann. 143, 157; 18 Ann. 601, and Samuels et al. vs. Brownlee et al. 36 Ann. 


No. 3, p. 233. 
There need be but two enquiries to determine the validity of the plea of ‘‘res adjudicata— 


what does the plaintiff ask." On what cause does he base his demand? if the judg- 
ment in one court be based on the same cause of action that had already been merged and 
absorbed in a judgment of another court of exclusive jarisdiction ever the whole subject 
matter, the plea should be sustained. 29 Ann. 772. 


The opinion of the Court was delivered by 
FENNER, J. In 1854, in the district court for the parish of Bossier, 
plaintiff, as indigent widow of Benjamin L. Saunders, recovered a 
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judgment for the marital portion allowed her under Art. 2382 of the 
Civil Code, in the following terms : 

“In this case, by reason of the law and the evidence being in favor 
of plaintiff, on her claim for marital portion, it is ordered, adjudged 
and decreed, that the plaintiff, Hannah P. Gee, be decreed to have one- 
ninth of the net proceeds of the estate of Benjamin L. Saunders in 
usufruct as a marital portion, and that she do have and recover of and 
from the defendant, Martha L. Saunders, wife of Louis T. Steele, 
$213.88, and from Mary Saunders, a minor, $225; and from Maria 
Saunders, wife of Algemon S. Bailey, $202.77; and from Louis T. 
Steele, tutor for James L. Saunders, $227.77; and from Joseph A. 
Berry, tutor for Edwin Campbell, Mary Campbell and Sarah Campbell, 
children of Francis J. Saunders, deceased, $200; and from Louis F. 
Steele, tutor of Thomas J. Saunders, $211; and from Louis F. Steele, 
tutor of Ann F. Saunders, $244; and from Louis F. Steele, adminis- 
trator of the Succession of Benjamin F. Saunders, deceased, $225; all 
of said sums bear five per cent interest from date hereof; and it is 
further ordered, adjudged and decreed, that said plaintiff recover of 
George W. Thompson, executor of the last will and testament of 
Benjamin L. Saunders, one-ninth part of the net proceeds of all the 
property belonging to the succession of Benjamin L. Saunders, de- 
ceased, with five per cent per annum interest from final settlement of 
said succession, except the slaves partitioned to the heirs, all said 
sums of money exclusive of interest, to be held by said plaintiff in 
usufruct, according to law, as her marital portion of the succession of 
said Benjamin L. Saunders, and to return after her death to the heirs 
of said succession, now living or their proper representatives; and it 
is further ordered that said plaintiff, by reason of the law and the evi- 
dence being in favor of the defendants, on the claim for community, 
take nothing therefor.” R. p. 14, et seq. 

The foregoing judgment was affirmed by this Court. 11 Ann. 657. 

The present action is brought in the parish of Natchitoches, against 
G. W. Thompson individually. 

Plaintiff, after setting forth the judgment, alleges substantially: That 
the amount of capital, to the usufruct of which she became entitled 
thereunder, was $3444 44; that she was unable to furnish the security 
required by law in order to receive possession of said fund; that G. W. 
Thompson, ‘‘in his individual right and capacity, took possession of said 
capital sum and used, operated and controlled the same, and therefore con- 
tracted and obligated himself in writing and in various other ways to pay 
to her interest upon said capital sum and its earnings of interest, the sum 
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of eight per cent annually from and after the first day of January, 1367;” 
that Thompson had made her numerous partial payments prior to 1874, 
but had made none since that date; that her judgment is not pre- 
scribed, because the succession of B. L. Saunders had never been 
finally settled; and further, because said judgment was not a “‘ money 
decree, inasmuch as no money was recoverable by execution under it 
against said succession, but same only recognizes and establishes a 
right, which is nm the nature of a perpetuity and is therefore impercept- 
ible.” She prays for judgment against Thompson personally for eight 
per cent annually from January 1, 1856, and interest on each annual 
instalment of said interest, subject to such credits for partial payments 
as Thompson may have made. 

Stripped of the numerous parasitic issues with which it has been en- 
cumbered by the ingenuity of counsel, the case is a very simple one. 

Defendant filed exceptions of want of jurisdiction, no cause of action, 
res judicata, prescription, and others not necessary to mention. All 
were overruled or referred to the merits. 

It is obvious that the court of Natchitoches parish is incompetent to 
enforce a final judgment rendered by a court of Bossier parish, or to 
entertain a suit against a succession opened and pending in Bossier 
parish, or against an executor qualified in the latter parish gnd admin- 
istering under its authority. Of course the learned counsel for plain- 
tiff makes no such pretense. His suit rests upon the allegation of a 
personal contract between his client and defendant in his personal 
capacity, as set forth in the italicized portions of our foregoing state- 
ment of his petition. If this allegation is sustained by proof, his action 
has a foundation to rest on; if not so sustained, it must inevitably fall. 

The allegation was that such contract had been made “in writing 
and in various other ways.” 

Defendant demanded oyer of the written contract so alleged. 

Plaintiff responded, admitting that said contract was not in writing, 
but was verbal only; but alleging that payments had been made under 
said agreement for which receipts were given, and that she relied upon 
said receipts as “ written evidence” of said contract. 

Waiving technical objections as to this mode of proving an alleged 
contract in writing, the question remains: Has the contract been proved 
at all? 

It is too plain for discussion that it has not been proved. 

The plaintiff died during the pendency of the suit and her evidence 
is wanting. The only witness in support of the contraet is her son 
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and heir, Charles G. Gee. With the confusion of ideas not uncommon 
in witnesses as to what they know and what they only believe, he tes- 
tifies quite formidably in chief; but under cross-examination it con- 
clusively appears that he knows absolutely nothing on the subject and 
he himself admits that he has always said that he could not establish 
the contract. His evidence has not the slightest value even as a begin- 
ning or as an aid of proof. 

The receipts might have been of value as support and corroboration 
of other proof of contract ; but they are utterly insufficient by them- 
selves to establish it. 

None of them refer to any contract. Some of them are from G. W. 
Thompson, without nrention of his capacity; others are from 
“Thompson, dative testamentary executor,” etc. They are payments 
made at irregular intervals and in amounts bearing no apparent rela- 
tion to any particular rate of interest. They all describe the payments 
as made for “interest on the judgment”, not on any contract. They 
establish nothing except the fact that Thompson did make such pay- 
ments, but they wholly fail to prove that he had bound himself per- 
sonally to make them, much less to continue to make them. 


The only one remotely tending in that direction is receipt No. 11, 
and that is a receipt from ‘Geo. W. Thompson, dative testamentary ex- 
ecutor of the last will of B. L. Saunders, deceased,” thus negativing his 
personal ability. 


On the other hand, the record presents the positive testimony of de- 
fendant denying the existence of any such contract, parol or written, 
express or implied, and explaining circumstantially his whole action 


in the premises. 

For these reasons we are compelled to reverse the judgment ap- 
pealed from, which, however, is itself totally at variance with plain- 
tiff’s alleged contract, being a judgment for five per cent interest per 
annum on $3444.85 from June 17, 1874, to October 10, 1883. This is 
not the enforcement of any contract proved or even alleged. 


It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be and is hereby annulled, avoided and reversed ; and 
it is now ordered, adjudged and decreed, that plaintiff’s demand be 
rejected at her cost in both courts, without prejudice to her rights 
against the executor and heirs of Benjamin L. Saunders, deceased, 


Rehearing refused. 
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Miller ‘& Co. vs. Creditors. 


No. 9284. 
Lucius W. MILLER & Co. vs. THEIR CREDITORs. 





An insolvent, who avers in his petition of surrender that he was carrying on his business 
under a firm name of his own ‘‘nnd Company”, will not be allowed to prove in a contest 
over an account presented by himself as syndic that the firm was composed of himself 
and another person. In such a case, creditors who dealt with him under his firm name 
can obtain no preference over creditors who had previously dealt with him under his 
individual name. Hence all his creditors are entitled to an equal participation in the 
distribution of his assets. 


PPEAL trom the Civil District Court for the Parish of Orleans. 
Monroe, J. 





Breaux & Hall for the Syndic, Appellant. 
Julius Aroni for Opponents and Appellees. 





The opinion of the Court was delivered by 

Pocuk, J. L. W. Miller, the syndic in these insolvency proceedings, 
prosecutes this appeal from a judgment recognizing the opponent, 
Solomon Michelbacher, as a creditor on the account in which he had 
been ignored. 

Appellant does not deny that the opponent is a creditor of L. W. 

. Miller, but his contention is that the creditors of the firm of L. W. 
Miller & Co. must be preferred to the creditors of L. W. Miller indi- 
vidually. 

The question presented on appeal involves the issue of the existence 

of any firm or partnership distinct from L. W. Miller individually. 

. In the petition for surrender, L. W. Miller avers that he “is carry- 
ing on a commercial business in New Orleans under the commercial 
style of Lucius W. Miller & Co,” and in his affidavit attached to 
his schedule he states, among other similar matters, ‘‘that the above 
schedule contains a correct and faithful statement of all the property 
I possess,” etc., etc. On trial he offered the testimony of a witness to 
prove that ‘the latter had been his partner from 1879 to 1881, and that 
no public notice had been given of the dissolution of the firm. 

The evidence was admitted over opponent’s objections. It should 
have been rejected. The insolvent, who was subsequently chosen as 
syndic, having alleged and sworn that he alone composed the concern 
known under the commercial style of “L. W. Miller & Co.” should 
have been leld to his judicial declarations, and should not have been 
permitted to prove a state of things entirely different from that set 

_ forth in his pleadings. This rule of practice is elementary and need 
not be supported by authority at this stage of our jurisprudence. 
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It is true that Miller was carrying on his business under a firm name 
in direct contravention of a prohibitory law. R. 8S. 2668. But under 
the issue which we are considering, we have no concern with the legal 
consequences of his violation of that law. He surely could invoke no 
advantage therefrom ; and it could create no preference in favor of 
creditors who dealt with him during his career under a false color, 
over those who had dealt with him previously under his own name 
and in his legitimate business. We have held that a party who had 
dealt with an offender under that provision of our law could not be 
allowed to repudiate a contract which he had entered into with the of- 
fender under the false color of being a member of the firm. Kent & 
Co. vs. Mojonier, 36 Ann. 259. For the purpose of this case, Miller, 
the insolvent, must be dealt with as a single individual carrying on 
the business of “L. W. Miller & Co.,” although the concern had been 
conducted under his name alone. Hence all his creditors must stand 
on the same footing. These are the conclusions reached by the district 
judge, notwithstanding the testimony which had been admitted in sup- 
port of the existence of a lawful partnership ; hence we find his decree 
correct. 


Judgment affirmed. 








No. 9454. 


Tue STATE EX REL. NEW ORLEANS Gas LigHt COMPANY vs. WM. 
VoorHiEs, JUDGE SEconD City Court. 

A court which has no jurisdiction over a cause ratione materia, ex- 

ceeds the bounds of 1ts authority when it issues therein an injunction. 

Such court has in such cases no power to entertain a rule for con- 


tempt for violation of such illegally issued injunction. 


A PPLICATION for Prohibition. 





T. J. Semmes & Payne for the Relator. 





The opinion of the Court was delivered by BERMUDEz, C. J. 
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No. 9472. 


THE STATE OF LOUISIANA vs. A. VIANNA. 


Where an accused does not ask for the appointment of an attorney to defend him nor in- 

form the court that he has one engaged, but announces that he isready for trial, chooses 

* to defend himself unaided, cross-examines the State’s witnesses and examines his own, 

and is convicted, he cannot obtain a new trial on the ground that his counsel was absent 
from sickness or other cause. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
g. Baker, J. 





M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee : 


3 1. The judgment will not be disturbed because of the ab , occasioned by sickness, of 
counsel for the defense, when the defendant at the trial, instead of asking for a contin- 
nance, announced that he was ready to be tried. State vs. Doyle, 36 Ann. 91. 

2. The action of the district judge in overruling an application for a new trial in a crimi- 
nal case, will not be reviewed when no bill of exception is reserved thereto. State vs. 
Williams, 35 Ann. 742; State vs. Belden, Ib. 824; State vs. Jackson, Ib. 770; State vs. 
Nelson, 32 Ann. 842. 


/ H. C. Castellanos for Defendant and Appellant. 








The opinion of the Court was delivered by 
MANNING, J. The defendant was convicted of inflicting a wound 
less than mayhem, was sentenced to eighteen months hard labour, and 
has appealed. His sole reliance for reversal is the overruling a motion 
\ for a new trial made “on the ground that he was unrepresented by 
5 ‘ geounsel at the trial notwithstanding the fact that he had secured the 
services of counsel in due and proper time”, and the counsel thus em- 
ployed, Mr. Castellanos, was at the time of the trial confined at home 
by illness and “sent word to that effect to the District Attorney by a 

well known member of the Bar.” 

No such complaint was made by the defendant at the trial. No in- 
formation was given the court that he had counsel engaged, or that he 
wanted any, and if a prisoner does not ask the court to assign him 
counsel but prefers to defend himself, he has a right to do it. The 

ex. court cannot be éxpected or required to thrust counsel upon an unwill- 

ing defendant, and a statement in a motion for a new trial, viz that he 

was without counsel is no reason for reversal of a verdict. State v. 

on Kelly, 25 Ann. 381. 

There is no excuse here of ignorance or inaction, The defendant 
was not a silent spectator of his own trial. When arraigned on Feb. 

11, 1885 he pleaded not guilty. When called for trial two months later 
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he announced he was ready. Op the trial he cross-examined all the 
witnesses for the State except two, and examined his own witnesses, 
six in number. He had ample notice of trial. His case was first fixed 
for March 13th, notice thereof given and the list of jurors served on 
him. The State continued and fixed it again for April Ist when the 
same notices were served, and a third time for April 14th, when the 
trial was had. 

He seems to have preferred to defend himself. Having thus chosen, 
he cannot complain of a conviction for want of counsel whom he 
might have had if he had desired. 


Judgment affirmed. 








No. 9460. 


THE STATE OF LOUISIANA Vs. Puitie W. COLLENS. 


Error in excluding testimony offered to contradict a witness who has testified that the con- 
fession of the accused was voluntary, is inconsequential when the excluded testimony 
was afterwards heard and went to the jury, and when the judge states that it could not 
have affected his ruling admitting the confession. 

In prosecution for embezzlement of fands of a foreign corporation, it is sufficient to prove 
the de facto existence of the corporation, and it is not essential to prove the law of the 
State under which it was incorporated and the conformity of the charter thereto. 

A statement by the judge that the charter received in evidence is ‘‘in due form,” must be 
held to refer to the form as supporting its admissibility and not to its sufficiency as 
proof. , 

There is no error in the judge's permitting to be read to the jury documentary evidence 
which had been duly offered and received in evidence, even after submission of case and 
delivery of the charge. Tbe jury had the right to hear such evidence read, and might 
themselves have asked it, even after retiring to deliberate. 


PPEAL trom the Criminal District Court for the Parish of Orleans. 
Baker, J. 


M. J. Cunningham, Attorney General, for the State, Appellee: 
A confession, if proven to have been voluntarily made, is admissible in evidence. 


2. In an indictment for embezzlement, if the ownership of the property stolen is alleged to 
have been in a corporation, it is sufficient if its de facto existence is established. 2 Bish. 
Cr. Pro. § 752. 


Wm. R. Whitaker and A. FE. Billings for Defendant and Appellant: 


1. It must be shown to the court that a confession has been voluntarily made before it can 
be admitted in evidence. The evidence to this point is preliminary, and addressed not 
to the jury but tothe judge. It is competent for the defense to contradict the testimony 
ot a witness for the State relative to the absence of inducements tending to influence a 
confession, while the sole issue before the court is the admissibility of the confession. 
The proper time for such contradiction is before the rendering of a decision of the ques- 
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tion of admissibility. State vs. Nelson, 3 Ann. 499; State vs. Peter, 14 Ann, 522; State 
vs. Garvey and Earle, 25 Ann. 193; same case, 28 Ann. 927; State vs. Johnson, 30 Ann. 
882; State vs, Platte, 34 Ann. 1062; State vs. Molisse, 36 Ann. 921; Greenleaf Ev. § 219, 


Where embezzlement be charged, it is necessary that the relations of principal and 
agent, as laid in the indictment, shall be established as laid, and it is equally necessary 
that the proof should be sufficiently responsive to the allegations to establish the exist- 
ence of the principal at the time of the alleged violation of the trust imposed. Coben 
vs. People, 5 Parker Crim. Rep. 337; Com. vs. Atwood, 11 Mass. 11; U.S. vs. Howard, 
3 Sumn. 12; U.S. vs. Porter, 3 Day, 283; John vs, The State, 24 Miss. 569; State vs. 
Clark, 3 Foster, 429; State vs. Hughes, 1 Swan, 262; State vs. Copp, 15 N. H. 212; State 
vs. Shoemaker, 7 Mo. 177; Morrison vs. State. 24 Miss. 36. 

Tn this case, it having been alleged that the principal was a corporation organized under 
the laws of the State of Georgia, the State should have introduced in evidence the laws 
of Georgia to have given the jury opportunity to ascertain whether those laws had been 
complied with in the incorporation of the alleged principal. The weight and value of 
testimony upon this head were solely for the jury, and were not to be commented on by 
the trial court. Rev. Stat. 991; State vs, Washington et al., 30 Ann. 49; State vs. As- 
berry, 36 Ann. —, (N. R). 

After the delivery of the charge of the court to the jury, it was too late to permit the 
reading of hitherto unread evidence for the prosecution. 8 Geo. 173; 37 Tex. R. 121; 
State vs. Colbert, 29 Ann. 715. 


The opinion of the Court was delivered by 

FENNER,J. This case is before us on three bills of exceptions, viz: 

1. A written confession of the defendant was offered in evidence. 

The prosecuting witness was put upon the stand to prove its verity 
and that it was made voluntarily. He was then interrogated by de- 
fendant’s counsel as to whether he had not stated to the brother of 
defendant that he had promised defendant if he would make the state- 
ment he should not be prosecuted. The witness having denied this, 
the brother was offered as a witness to contradict him; but the court 
refused to permit the brother to testify and admitted the confession— 
to which refusal and admission the bill is taken. 

Inasmuch as the testimony of the brother was afterwards received 
and went to the jury, we do not see how the defendant was harmed. 

So far as the jury was concerned, he had the full benefit of it. 

So far as the judge was concerned, as to whom alone its reception at 
that moment was of importance as influencing his ruling on the admis- 
sion of the confession, he informs us in the bill it would not have influ- 
enced his ruling; and that, notwithstanding the brother’s testimony, 
he believed the evidence of the confession was admissible. 

So inconsequential an error would not justify our interference. 

2. The prosecution was for embezzlement of funds belonging to a 
corporation chartered under the laws of Georgia--the Southern Express 
Company. The charter of the company, duly authenticated, had been 
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offered and received in evidence without objection. After the court 
had made its charge to the jury, counsel for defendant requested the 
court to give the following special charge: “In order to convict the 
accused, the State must have proved that the Southern Express Com- 
pany was duly incorporated under the law of the State of Georgia, and 
such law must be established by the production of an official copy of 
the statutes of that State or by a certified copy of the act under seal 
of the State.” 

The judge refused this charge, holding that he had sufficiently stated 
the law in his original charge wherein he had instructed the jury that 
“they must be convinced of the corporate existence of the Southern 
Express Co.” 

We think it very clear that the special charge involved more than 
the law required ; for it is well settled that, in matters of theft or em- 
bezzlement of property of corporations, it is sufficient to establish the 
defacto existence of the corporation. 2 Bishop, Cr. Proc. § 752; Peo- 
ple vs. Barrie, 49 Cal. 342; Smith vs. State, 28 Ind. 321. 

In stating his refusal, the judge further said that the charter of 
Southern Express Co. had been admitted in evidence without objection 
and that it was in due form and that if it had not been, the court would 
not have permitted it to have been filed.” 

This statement was also objected to on the ground that it trenched 
on the province of the jury to determine the sufficiency of the evidence. 
We do not understand such to have been the effect of the statement. 
It obviously refers merely to the form of the evidence as justifying its 
admission—not to its weight as proof. 

Finally, counsel for defendant having suggested that the charter and 
accompanying certificates had not been read to the jury, the court 
permitted them then to be read to the jury. This was objeeted to on 
the ground that the evidence had been closed, the charge delivered and 
said reading was out of time and illegal. Had new evidence been re- 
ceived, the objection might have had force; but we can perceive no 
possible objection to reading to the jury documentary evidence which 
had been neasonably offered and received at any time. It gave the jury 
no information to which they were not entitled, and even after retiring, 
the jury might have returned into court and requested that the evi- 
dence might be read over to them. 

We discover no error in the ruling of the judge. 


J udgment affirmed. 


Rehearing re fused. 
39 
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No. 9472. 


THE STATE EX REL. P. J. Martin vs. H. L. LAzAarus, JUDGE OF CIVIL 
District CouRT FOR PARISH OF ORLEANS, DIvIsIon E. 


1. The failure of a district judge to decide a cause within five months after its submission, 
amounts to a denial of justice. 
2. A mandamus will issue in such a case, to coerce a decision of the suit. 


3. The delay is unreasonable and furnishes good cause of complaint. 


A PPLICATION for Mandamus. 





Thos. J. Semmes for the Relator. 


Respondent Judge in propria persona. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an application for a mandamus to coerce 
the decision of a cause on its merits. 

The complaint is that, though the case was tried, argued and sub- 
mitted two years ago and though the district judge has been often re- 
quested and has frequently promised to pass upon the same, no 
decision has, as yet, been rendered and that the delay thus occasioned 
amounts to a refusal to determine the controversy, and that this is a 
denial of justice. 

The relator avers that although the facts involved may be numerous 
and complicated, yet the questions of law presented are few and 
simple; that the parties have, with a view to assist the judge in his 
examination and determination of the matters presented, in the year 
1883 and in the beginning of 1884, submitted elaborate printed briefs 
containing references to the most important portions of the testimony. 

He urges that he is seventy-seven years of age and fears that death 
will overtake him, before the cause is decided, if the future may be 
judged of by the past; that his death may seriously affect the vigorous 
prosecution of the cause and that he believes that it is important to 
his interests that the same be promptly decided. 

The district judge, in elaborate return, represents the case as one of 
great complication and difficulty, requiring unusual consideration for 
determination. He says that the suit was brought in 1874, that it 
passed from one court to another, by operation of law; that the ac- 
counts involved were referred for investigation and report to experts 
- and to an umpire; that the parties litigant disagreed; that the record 
is immense and that the whole responsibility of determining the issues 
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presented rests on him; that the cause was not actually submitted un- 
til November, 1884, since when he has diligently applied himself to the 
examination and study of the accounts, testimony and reports in the 
case; that there are grave and important legal propositions involved 
which counsel for plaintiff did not discuss and in which they have, in 
no manner, aided the court by reference to authorities; that he has 
used every effort and made every endeavor to reach a prompt decision 
in the cause ; that he was in the active preparation of his opinion in 
the case; and, without stating now within what time specifically the 
cause is to be decided, respondent informs this Court that a decision 
will be rendered before the close of the present term, which means 
July 3d, next. 

The district judge charges that the statement in relator’s petition, 
that the delay operates a denial of justice is malicious, false and un- 
true and that whatever delay is incident to a prompt decision of this 
cause, results from the plaintiff’s action. 

The case is strongly presented by both the relator and the respon- 
dent; but there can be no doubt that, under the law and under the 
showing of the district judge, the complaint is not without just 
foundation. 

The right of this Court, in a proper case, to issue the writ cannot be 
questioned. 

The Code of Practice is explicit to the effect, that the writ issues 
when the judges of inferior courts are guilty of a denial of justice, 
“or of unreasonable delay in pronouncing judgment on causes before 
them.” C. P. 838. 

Up to recently it was not so easy to determine what the Code meant 
by “unreasovable delay, but the last legislature appears to have con- 
strued it to signify thirty days. V. Act 72, p. 94 of 1884. 

Whatever be the standpoint from which, either article C. P. 838 or 
the Act of 1884 or both, be considered, it is clear that the district 
judge has had more than ample time to investigate the case and to 
render a conscientious judgment in it. 


From the return made, it appears that the cause was submitted at 
least in November, 1884, if not before, that is, upwards of five months, 
or a period exceeding four times the delay within which the act of 
1884 designs cases to be determined. 

It is apparent that, had this cause been tried and argued before and 
submitted to a special jury two years ago, when the oral argument in 
it was closed, it would, long ago, have been disposed of. 
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The relator has presented a,clear bona fide case in point of fact, in 
which it appears that the respondent has failed to comply with a duty 
unequivocally imposed upon him by law. 

Under the circumstances, we are left no discretion and must allow 

~ the relief sought. 

It is, therefore, ordered and decreed, that the alternative mandamus 
issued be made peremptory and that the respondent be commanded 
to decide the cause, described in the petition without further delay. 





CONCURRING OPINION. 


Pocnét, J. In addition to the reasons contained in the opinion pre- 
pared by the Chief Justice, I think that the following considerations 
have a strong bearing in favor of the conclusions reached and an- 
nounced herein. 

It is admitted that the cause of the relator has been under submission 

_ at least since January, 1884, and that it had been preceded by a full 
hearing of the evidence and exhaustive oral argument by counsel of 
both sides. The judge, who had all the evidence before him, was not 
compelled to postpone his examination of the case until counsel had 

filed briefs. 

But the respondent judge says in his answer that he has reached a 
conclusion in the case, and that he is engaged in the preparation of his 
opiniou therein. Hence, there is no force in the suggestion that under 
the effect of our mandamus, his judicial discretion may be jeopardized, 
or that he may thereby be compelled to decide the case at haphazard. 
While the exercise of the remedial and supervisory powers vested by 
law in this Court may and does often act as coercive on the judicial 
functions of judges of inferior tribunals, it is not true in law or in 
fact that the exercise of these powers has a tendency to abridge or im 
pair the dignity of judges who are compelled by law to obey the man- 
dates of their superiors, under the constitution and the laws of the 
State. 

This feature of jurisprudence is not absolutely novel, and its appli- 
cation must create no alarm to the present members of the judiciary. 
In the case of Life Ins. Co. vs. Adams, 9 Peters 605, C. J. Marshall 
said: ‘Though the Supreme Court will not order an inferior tribunal 
to render judgment for or against either party, it will, in a proper case, 
order such court to proceed to judgment.” The same views have pre- 
vailed in our court. State vs. Judge, 14 La. 483; State vs. Judge, 4 
Rob. 51. 
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The relative position and the respective authority of the different 
courts created under the constitution have been fully considered by 
the law-maker, who contemplates perfect harmony in the system, and 
who expects that the inferior shall obey the lawful mandates of the 
superior. Constitution, art. 90. 

Under the provisions of the law applying thereto, and under the is- 
sue presented by the pleadings, the plain and sole duty of this Court 
was to ascertain the nature of relator’s complaint and to grant the 
remedy provided by law, without reference to ulterior consequences. 
It will be time to consider these when relator complains of the unjus- 
tifiable disobedience of the respondent, if such be ever the case. 


DISSENTING OPINION. 


FENNER, J. I am at an utter loss to undeistand what practical result 


‘is to flow from our mandate in this ease. 


The respondent judge, in his answer, informs us that the case in ref- 
erence to which our interference is invoked, although held under ad- 
visement for an unusual length of time, is one involving complicated 
facts, a vast record, and numerous and difficult questions of law. Far 
from refusing to decide it, he tells us that he is and has been actively 
engaged in its study and investigation, and will decide it as soon as he 
has completed the examination and reached a conclusion, which, he 
believes, will be before the adjournment of the court. In confirmation 
of this statement he has exhibited to this Court the huge record which 
filled up no ineonsiderable portion of the private office of the clerk. 

What more, I would ask, can our mandamus require of him than 
what he is doing and proposes to do? Is it to be supposed that, when 
our mandate reaches him, he is to decide the case out of hand, whether 
he has reached a conclusion or not? Shall he toss up a penny and 
give judgment for plaintiff or defendant, as chance may determine ? 

When we are called upon to enfoice our mandamus by process for 
contempt, what shall we do, if he makes then the same return which 
he makes now? Shall we fine or imprison a judge for not deciding 
when he tells us that notwithstanding due diligence, his mind has not 
yet reached a conclusion as to how he should decide? 

In my view, the judicial function is the most sacred of all the trusts 
confided to man. It involves something more than a mere exercise of 
the will. Its exercise requires conviction of the mind and satisfaction 
of the conscience. The power is not lodged in legislatures or supreme 
courts to dictate to the judicial mind, “Be convinced,” to the judicial 
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conscience, “Be satisfied”; and that judge would be unworthy of his 
office, who, without a mind convinced and a conscience satisfied, would, 
under any compulsion, devide upon the controverted rights of his fel- 
low-citizens submitted to him under the solemn sanction of his official 
oath. 

From the very nature of things it is evident that the act of the legisla- 
ture referred to is an unwarrantable encroachment of the legislative 
upon the judicial power and is mere brutum fulmen, in so far, at least, 
as specific performance of the duty imposed of deciding within thirty 
days is concerned. Whether the penalty denounced, or other proper 
penalties for dilatoriness in the discharge of judicial duty may be en- 
forced or not, is a question not before us. 

It is equally clear that such a case as the one here presented is not 
within the contemplation of the provision of Art. 838 of the Cede of 
Practice. 

That provision obviously refers to wilful acts of a judge, such as a 
refusal to decide or a failure to take up a cause for consideration with 
a view to «lecision or to cases in which the delay is obviously unneces- 
sary and not in good faith. In such a case he might be ordered to con- 
sider and determine the cause, certainly never to decide without consid- 
ering. 

When, as in this case, we find the judge engaged in the active con- 
sideration of the cause with a view to speedy decision, it does seem to 
me that we exercise an unwarranted interference when we assume to 
order him peremptorily to decide forthwith. 

For these reasons, I most earnestly dissent from the opinion and 
decree herein. 


When a mandamus has been made peremptory commanding an inferior judge to decide a 
case without further delay and he disobeys or fails to obey that mandate, the Supreme 
Court will order the recalcitrant judge to be arrested and imprisoned until he has obeyed 
its mandate. 





MANNING, J. Our mandate to the respondent judge to decide with- 
out further delay the cause wherein the relator is plaintiff and R. P. 
Aldige and Jules Aldige are defendants having been sent down and not 
having been obeyed, the relator has moved that the judge shew cause 
why an order of arrest and imprisonment should not issue thereon. 

The judge answering disclaims that his non-decision of the cause is 
due to contempt of the authority of the court or to any desire to dis- 
obey or evade its mandate, and avers that he construed it to mean that 
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he should examine the cause with all possible diligence and decide it 
according to the law and the evidence. He states that he has been 
“faithfully engaged in the preparation of his opinion every spare mo- 
ment of his time for a long period prior to the application for a man- 
damus, and that as soon as he can finish this opinion, which will prob- 
ably be iv the course of the following week, he will render judgment 
as required in the mandate.” If however he has misconstrued our 
mandate he begs that we will instruct him what judgment he shall 
render, 

It is beyond our province to instruct or our power to command what 
judgment shall be rendered in the suit at its present stage. We can 
only order him to proceed to judgment. We have done that, and the 
Code of Practice directs “if he does not obey, an order of arrest shall 
issue and he shall be imprisoned until he has rendered obedience.” 
art. 843. 

The terms of the article imply that all the reasons of the judge for 
his non-decision of the cause shall have been heard and passed on when 
the mandamus was made peremptory, for the language is imperative, 
“if his answer is considered insufficient, then a peremptory mandate 
shall issne” and the penalty of his disobedience shall be arrest and im- 
prisonment. 

Therefore the reasons now given for disobedience are merely those 
given or which should have been given why our peremptory mandate 
should not issue. That matter is closed and our decree rendered 
thereon was unambiguous and not difficult to be construed. 

The application for the mandamus was made on the fifth of the pres- 
ent month. Itis now the twenty ninth and this term of our court must 
end to-morrow. We had hoped that as the respondent had been pre- 
paring his opinion long before the application for the writ was made, 
we should have had the satisfaction of knowing that its completion and 
the rendition of a judgmeut in the cause had relieved us of performing 
a disagreeable duty. 

The law has given the relator the remedy now invoked by him and 
it has very distinctly and directly imposed on us the obligation to apply 
it. We have nothing to do with its reasonableness or unreasonable- 


ness. 
Since however the respondent informs us that he will probably be 


ready to decide the cause within next week, we shall suspend the exe- 
cution of the order for his imprisonment for one week from to day. 

It is therefore ordered and decreed that the respondent Henry L. 
Lazarus be arrested and imprisoned in the jail of this parish until he 
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has obeyed the mandate of this court heretofore issued to him in the 
proceedings for a mandamus in this cause. And it is further ordered 
that the execution of this decree is suspended for one week from this 
day, that is to say this suspension expires with Friday the 5th. day of 
June next. 





DISSENTING OPINION. 

FENNER, J. While I adhere strenuously to the views expressed in 
my dissenting opinion in this case, yet, as the decree therein rendered 
has now become final, it might be my duty to join in its enforcement; 
and if I were satisfied that the mandate of this Court had been willfully 
disobeyed, I should perhaps be bound to concur in inflicting the penal- 
ties imposed by law. 

But when, in answer to this rule for his attachment, the respondent 
judge appears at our bar and, respectfully purging himself of all inten- 
tional disrespect, contempt or disobedience, declares that he is making 
all possible efforts to comply with our order, that he has been diligently 
studying the questions involved in the case which he is ordered to de- 
cide and maturing his conclusions thereon, with a view to render speedy 
judgment, as he expects to be able to do within the ensuing week, I 
fail to discover such disobedience of vur mandate as is contemplated by 
art. 843 of the Code of Practice, and find no warrant of law justifying 
us in proceeding, under these circumstances and at this time, to the 
harsh remedy of imprisonment, 

If a court had issued a mandate ordering a party to remove a house 
forthwith, it would scarcely be deemed a punishable disobedience if 
the party was engaged in tearing down the house with a view to its 
removal. It is surely not more necessary to tear down a house before 
removing it, than it is for a judge to investigate the facts and consider 
the law of a case before deciding it. 

Therefore, accepting the return of the judge as true, I consider that 
he is obeying instead of disobeying the mandate of this Court, under 
the only reasonable construction that can be placed upon it. 

The contingency, therefore, for the issuance of an attachment, pro- 
vided by law, has not, under my view, arisen. 

The consideration due to the official character of respondent should 
prompt us to accept without reserve the sincerity of his assurances that 
he is making due efforts to comply with our order, and will do so as 
soon as practicable and within a reasonable delay. I cannot see the 
necessity or propriety of issuing an order of attachment, even under a 
suspensive condition. 
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The powers of control over the action of inferior judges confided to 
this Court are of a very grave and delicate character, and should be 
exercised only with the most scrupulous caution and respect for their 
rights and privileges, and for the dignity of their office. And partic- 
ularly should the derogatory penalty of imprisonment be avoided, un- 
less absolutely essential to punish wilful contempt or persistent denial 
of justice. 

In this case, a judgment final at any time before the adjournment of 
his court in July will accomplish all the necessities of justice and en- 
able the inevitable appeal to reach us at the earliest possible return- 
day, viz: in November next. 

Believing, in accordance with his sworn return, that respondent is 
honestly striving to perform his duty under our mandate, and will 
seasonably comply with it, I see no necessity for the harsh proceeding 
invoked. While I shall ever be ready to vindicate with emphasis the 
just authority of this Court, I most respectfully dissent from the con- 
clusion of the majority of the judges that this case, as now presented, 
is a proper one for resort to the unprecedented remedy of imprison- 
ment of a judge. 


I, therefore, disser.t from the opinion and decree herein. 








No. 9485. 


THE STATE EX REL. G. W. EDWARDS ET AL. Vs. THE CRIMINAL 
SHERIFF ET AL. 


' 


In an application for a writ of habeas corpus, based on the alleged want of jurisdiction of a 
court to take cognizance of a charge of grand larceny—the affidavit charging that the 
crime was committed within the jurisdiction of the court; and the fact that alleged 
stolen goods were found in the possession of the accused, will be considered as showing 
prima facie jurisdiction in the court, thus throwing the burden of proving the reverse 
on the relator. 


A PPLICATION for Habeas Corpus. 


J. M. Pratt for the Relators. 


The opinion of the Court was delivered by 

PocuE, J. The relators complain that they are illegally detained 
in custody under a mittimus emanating from the second municipal 
court of New Orleans, chargiug them with the crime of grand larceny, 
alleged to have been committed within the jurisdiction of said court, 
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and that from the evidence taken at the preliminary examination of 
said charge, it appears that the offense charged to them was committed 
on a British vessel, on which they were employed as seamen, at the 
port of Kingston, Jamaica, a British possession. 

Their proceeding, therefore, involves the question of jurisdiction of 
the courts of Louisiana over the charge preferred against them. 
The prosecution began by an affidavit of the captain of the steamer, 
charging that the offense was committed by the relators on the vessel 
while she was at her mooring in the Mississippi river at the foot of 
Toulouse street in this city, and, therefore, within the jurisdiction of 
the Second Recorder’s Court of the city of New Orleans. 

The record of the preliminary examination, introduced here by rela- 
tors themselves, shows that the stolen goods, consisting of a number of 
razors, of shawls, packages of thread and of certain cooking utensils, 
were found in the possession of relators in this city. 

Hence it appears that the recorder’s court had prima facie jurisdic- 
tion of the charge, and that the burden was on relators to destroy that 
presumption. 

This is conceded by their counsel, who claims that the record does 
contain sufficient evidence to that end, contained in the testimony of 
one of the State witnesses. 

The statements of that witness, who is one of the sailors on the ves- 
sel, are in this connection, that while the steamer was lying at the 
port of Kingston, Jamaica, he saw two of the relators herein break 
open the case of razors, and that is all. 

He does uot state that he then and there saw the two men in ques- 
tion or the four others, or either of them take any goods out of the 
broken case— or that he saw at any other time and place, either of the 
accused take any of the other stolen goods which were found in their 
possession in this city, and unaccounted for by them. 

It stands to reason that the testimony invoked by counsel, falls very 
far short of its intended effect, especially in a proceeding which does 
not debar relators of their right to plead to the jurisdiction of the 
court in which they may be subsequently indicted, and of other means 
of defense growing out of the alleged want of jurisdiction of the 
courts of Louisiana in the premises. 

Under the present application, we cannot entertain relators’ com- 
plaint of the alleged dilatoriness of the district attorney, who has, as 
yet, taken no steps to have them indicted and tried. If it should be 
that they are thus deprived of their right to a speedy trial, the writ of 
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habeas corpus is surely not the proper remedy for such a grievance. 
Non constat that these same relators may not, at some future day, com- 
plain before us of the refusal of delay by the trial judge. 

Our conclusion is that they have failed to establish any claim to be 
enlarged by means of a writ of habeas corpus. 

It is, therefore, ordered that the writ of habeas corpus herein applied 
for be denied, and that the relators be remanded to custody for further 
proceedings according to law. 


No. 9456. 
THE STATE OF LOUISIANA VS. WILLIAM HANNIBAL. 


The charge to a jury in a criminal case must be taken as a whole. Isolated parts if objec- 
tionable may be controlled by other expressions and all taken together may be good law, 
It is not error to charge a jury that they could safely accept the law from the judge. 
The judge might have put it stronger and have charged that it was the jury’s duty to 
accept it. 
PPEAL from the Twenty-Second District Court, Parish of St. 
ys James. Duffel, J. 


J. L. Gaudet, District Attorney, and M. J. Cunningham, Attorney 
General, for the State, Appellee. 


Robt. G. Dugué for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The defendant appeals from a sentence to hard labour 
for life rendered on a conviction of murder without capital punishment, 
and relies for reversal on an exception to the lower judge’s charge. 
The recital in the bill is as follows ;— 

“In my charge to the jury, I said: Gentlemen, you are the judges 
of tlie facts, also of the law as expounded by me, and which you are to 
apply to the facts proven. You are not compelled to follow my instruc- 
tions, because you are at liberty to interpret the law yourselves. But 
you must not arbitrarily disregard my instructions. 

However, if you are convinced they are wrong, and that you know 
the law better than I do, it is your right to follow your own conscien- 
tious convictions. It is safe for you to regard my explanation of the law, 
Sor if I am mistaken the accused will have his remedy by bills of exception 
and appeal.” 

The objection of the prisoner affects only the last sentence and con- 
sists in this, that it was a doubtful case, there having been two mis- 
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trials, and the remark of the judge tended to dispel any conscientious 
scruples the jury might have agairst a conviction and to induce them 
to wash their hands of the consequences of their verdict. 

The sentence excepted to is only a part of the charge. The whole 
must be considered, and in another part the judge told the jury if they 
entertained a reasonable doubt of the guilt of the accused they must 
acquit him, that the State must make out a clear and conclusive case 
and that she would prefer to see ten guilty persons escape punishment 
rather than one innocent man should suffer. 

If there was any tendency to dispel the jury’s conscientious convic- 
tions and to invite a verdict of guilty by the sentence objected to, 
they were amply warned that the State did not desire a conviction 
where there was a reasonable doubt of guilt. The charge as a whole 
is not amenable to objection by even the most critical, but in truth the 
sentence that is obnoxious to the defendant is of itself and by itself 
not ground of complaint. It is not error to tell the jury it was safe for 
them to regarée the judge’s explanation of the law and the reason of it. 
He might have gone further and instead have told them it was their 
duty to accept the law as expounded by him and to apply it to the 
facts of the case. 


Judgment affirmed. 








No. 9416. 
Joun W. Brack, Synpic, vs. NELSON McSTEa. 


In a suit by the syndic of an insolvent for the purpose of annulling a contract alleged to 
operate an unjust preference in favor of one creditor over the others, the value of the 
property pledged or transferred is the test of the jurisdiction of the appellate court. 

If the amount of the security sought to be recovered by the syndic does not exceed $2000, 
the Supreme Court is without jurisdiction. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


W. S. Benedict, Jos. P. Hornor and F. W. Baker for Plaintiff and 
Appellant. 
T. Gilmore & Sons for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocut, J. The object of this suit is to cancel and avoid a contract 
of pledge through which, it is alleged, the insolvent firm of Edward 
Pillsbury’s Sons gave an unjust preference to the defendant, to whom 
they were indebted in the sum of $4269 86, over their other creditors. 
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The property pledged consisted of certain stock of the alleged par 
value of $2000. Plaintiff appeals from an adverse judgment; defen- 
dant suggests our want of jurisdiction ratione materia. 

The legal effect of our judgment under the pleadings would be to 
maintain or to cancel the contract complained of, and could not there- 
fore affect either party in a sum exceeding two thousand dollars, exelu- 
sive of interests and costs. 

Defendant’s claim against the insolvents could not be involved in its 
intrinsic merits in any judgment which could be rendered in this suit. 
His security alone, not exceeding two thousand dollars, could be 
wrested from him in the event of the reversal of the judgment appealed 
from. 

It follows, therefore, that the matter in dispute does not amount to 
the lower limit of our jurisdiction. 


The appeal herein taken is, therefore, dismissed at appellant’s costs. 








No. 9466. 
Tue STATE OF LOUISIANA Vs. RICHARD JOHNSON. 


The rales which regulate the confection of transcripts of appeal in civil cases, apply alike 
in criminal cases. 

A transcript of appeal in a criminal case, which contains no other matters but the record of 
defendant's motion for a new trial, and which purports to be such under the certificate 
of the clerk, is utterly insufticient and cannot sustain an appeal, 


PPEAL from the Ninth District Court, Parish of Concordia. 
Young, J. 


M. J. Cunningham, Attorney General, for the State, Appellee: 
ON MOTION TO DISMISS. 
The filing of a transcript of appeal, only purporting to be a transcript of certain parts 
of the trial, and not a record of all of the judicial proceedings absolutely necessary to 
the validity of a criminal prosecution, is a fault imputable to appollant, and the appeal 
will be dismissed. The appellant must bring up a complete transcript of the entire 
proceedings. 


ON MERITS. 


Should the jury, in a criminal trial, be attended by an unsworn officer during a recess of 
the court, the verdict will not be set aside, if it affirmatively appears that they were 
not influenced by the inadvertence. 38 Ill. 514; 72 Ill. 468; 11 Humph. 169; 4 How. 
(Miss ) 187; 16 Wis. 333; 18 Grat. 933; Wharton Cr. P. and P. § 728. 

The mere presence of an unsworn person in the room with the jury, while it is in charge 
of a sworn officer, will not vitiate the verdict. 


G. F. Bowles for Defgndant and Appellant. 











SUPREME COURT OF LOUISIANA. 





State vs. Johnson. 





The opinion of the Court was delivered by 

Pocuk, J. The attorney general’s motion to dismiss this appeal must 
prevail. 

The transcript which the appellant has filed in this Court, does not 
contain a copy of the record in the case of the State vs. Richard John- 
son, ‘but it is precisely what it purports to be, a copy of the record of 
defendant’s motion for a new trial in that case, and the clerk so cer- 
tifies. 

Hence as a transcript it lacks the most essential requisites of such 
a document. Besides its absolute insufficiency, it bears evidence on 
its face that it was made, as it is, under the directions of appellant’s 
counsel. Hence the fault is clearly imputable to the appellant himself. 

The transcript was filed here on the 28th of April last, a timely mo- 
tion to dismiss was filed, pointing out its fatal defects; appellant’s 
brief on the merits was filed on May 16, and yet appellant’s counsel 
has taken no steps looking to the completion of his transcript. 

The rules of practice which regulate the confection of transcripts of 
appeal in civil cases apply alike to transcripts in criminal causes. 

Tested under elementary rules of practice, this transcript is too de- 
fective to sustain an appeal. Heirs of Hoover vs. York, 33 Ann. 652. 


It is, therefore, ordered, that the present appeal be dismissed. 














